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This i rn public and redacted version of the Trial Cttamber's Confidential ''Decision 

on the Pro ution' Motion to Grant Specjfic Prote tion Pursuant t.o Rule 70" j ued 

loday. 25 July 2002. 

1. On 30 May 2002 the Offic of the Prose utor { 'Prosec.ution") app1ied in open 

session f. r the Trial Chamber to grant an order that the representative of a 

~upplying country be present in court during the vidence-of a particular witness,. 

that the Prosecution• s questioning be limited to a de:tailed outline agreed by the 

.supplying government and tha the cope of cross-•examination be limited to lhe 

s ope of direct examination: nd that there should be an orde :in advance of the 

testimon)' ito that .eff, ct. 1 

2. In pri ate .,ession on 10 June 2002 the Prosecution clarified the position as 

follows. The wilness concerned is a [ ... ]. The authorisation for hi giving of 

evidence is conditioned on the obtaining from the Trial Chamber of an order prior 

to his giving of evidence thal allow ·or government attorneys ·to attend lhe 

hearing inside the c,owtroom and to advi ·e th witness as necessary.. The need for 

the lmvye:rs to be present is to deal w1th i ssires of national se-cucity which may 

arise and to dem "with compliance with the Rule 70 agreement itself. "2· If the pre-

condition is met. the witn would give evidence[ ... ]. 

3. In its confidential written submi s·ou •'Prosecution Sub:mi~sion in Rel tion to Rule 

70; ; of 3 July 2002 ("Pro ecution Submi ion"). the Pro ecution added that, th.e 

wime s, ( ... ] (' Witness"} and the info1m a.tion he nay be able to pro,ride were 

identi ted to the Prosecution confidentially by the [ ... ] Government 

C1Govemroont") for the purposes o , generating new evidence-subject to the term · 

of Rule 70 of the Rule of Procedure and Evidence {''Rule: ").4 (The oral and 

written s 1bmissions will be l.1'eforred to togelher as the ''Prosecution'· Motion,.). 

1 Transcri.P( pag (' 'T_'' ) 5953. 
2 T. 6570-n. private $CSSjon, 

3 T_ 6.S71, . ival.e sei.siot'L Confidential "?ros,ecution ubmis ioo in Relation to Rule 7(J', 3 Jllly 2002, 

para. 22. 
Prooecutit-m Submls.sion, par I. 
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4. The Prosecution thus rel.ies on Ruie 70 of the Rules.5' which provides that the 

Prosecutor ma not di dose. without con ent, the initial in ·oooation, or its origin, 

provided on a confidential basis (and which has been used solely for the pUipose. 

of generating new evidence}, 6 but if the Prosec11ro:r elects "to pre ent as evide,noe 

any testimony. document or other material so umv~ded' the Trial Chamber '':may 

noc order either party to produce additionaJ evidence received from the person. or 

entjty prol'iding th.e initial infomrntion••.7 and i , the Proscx:,t11tor calls a witness ••to 

intnxluce in. ev.iidenoe any infonnation provided under !Jh_i _ RuJe. 1the Trial 

Chamber may not compel that witness to answer any que tfon reJating to 11.he 

information or its origiu, if the witn 

confidentiality. ·•11 

decli ne-s to answer on grot nds of 

5. In the Trial · hamber's view this Rule clearly sets out a regim - fo the protection 

of tho e who provide confid ntial information or "'leads" wmch allow the 

Pmsecutrn: to pu ue line of inquiry;. and if the ~ec.utor chooses to introduce 

this infom1ation into evidence (in whatever fo mi appropriate) further prorectfon 

i provided.1 

Rule 70 is entii.Jcd "Matters ool Subj:ea to Dis:closmc" and the re~1.want p.trt,;; read: 

(A) { ... ) 
(B) H the Prosecutor is in possession o.f mfonnation which ha8 bccm provided lo the Prosecutor OJ!I 

a com'idential ba.tjs and which h:IB been sed soleJy fo:r lhe p'111J)Ose of generaung now 
cvi.dcooe, l!ha. · initial .illf o :oal!ion and its ori,gin sh: : 11.ot be disclosed by I.he ProseclltOr ~vithout 
the consent of !he pcrsoo o_r entity pr'Ovi.dicg th.c initi.lJ i.monnation and sha]ll in any eut n.O<t 

be given in e:~idenoe without prior disd , to the acciud. 
(C) If. after obtaining !":be consent of the person or enlity providing infomuitioo undeJ !his Rule, ,the 

Proseculot elects o ent as evi.dmoc mlY testimony, documern or olh.er material i.o 

pt'Ovided, lbc-Tria"I C.h.amber. Iii withscmding Ruk 98, 111.8)' not order either party 10 produce 
additional evidc1m:i: r-ece:ived from the per$O QF entit)' providing the 111itial infomration, mor 
m.ay the Trial Ohamber fo:r the p1lil'JX-'ISC of obt.ainm__g such additional evideCl<c:e iiseU ~ 
tlrnl petsOlii or a representative of that entity witness or order tb.~ir aue-ru!ance . A Trial 
Cimmbe:r may not l>Se 1 power to o,de:r um- att.cndance of w:i~ e,.') qr lO require-production of 
doownents in on:ler to oompel the productiOII of s.uch additional evidence. 

(D) lf !he ~uto£ calls a wjtJi to *nlmduce in evi~ooe any infomlalic~ provided lmder Ibis 

Rule, the Trial Chamber ma}' not compel ll1aJ. wi.tnes.!i lo answer any question roJating to the 
informatioo. or i~ orig.in,, if the wii:tne · declines: IQ answer 011 grOUlilds of c-onfldentiality. 

(E) The rig t of the accused to challcm.ge the idence pre,~ued by the Prosecution haU rem.am 
Ullaffecced llbj t only to the l;l!uitations corrl.ained ill paragr~ (C) ancl D), 

(F) [ .. --1 
(G) Nolhing i . paragrap,b (C) or (D) noov hall affl%t a Trial Chamber's po,wer under Rul'e 89 (D) 

lo ex.ctu&.l evidence if Us probative value i.s subrumtially outweighed by the 11.eed to ensure a 
fair trial . 

6 Rule 70(8 ). 
Ruic 70(C) (cmphas.i Slipp:lied). 

8 Rule 70(D) (cmp~s uppli.ed). 
,t The arguments of the Amirns Curiae at 1he hearing on 5 July 2002 re to the c:ffe.;;.."t. lhat Rule 70 is 
pl od in U:ie- ·ectioo of Ille Rules c!Ealing with pee-trial prooee-dill"S and ics designed to asuce that 

3 
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The Prosecution s · bm1ts iliat the qualification ~n Rufo 70(B) that the infon · a:tion 

must have been use-<l .. olely or the purpose of generating .new evidence•· is 

intended to apply to the ex.emption fr.om disclosu_re and h.as no application to the 

positi n at trial which i governed by Rule 70(C) and {D). u:; Thus, the reference to 

the word "testimony" in Rute 70(C) makes it clear thal tl e infonnation refer-red to 

in that part of the Rule is not the sarn.e as the information to which RuJe 70(B) 

applies.11 According to the Prosecution the phrase "\tny te timony, document or 

other R1aterial so provided" in Ru]e 70(C) is intended as a c,efe_.-ence co "provided 

on a confidential basis'' from Rule- 70(B).12 The Proseculion further submit that 

Trial Chamber II in Brdanm and TaJic was wrong to interpret the phrase ••has been 

u ed olely for the putp0se of generating new ,e ridence' as qualifying the 

infomiati·on under Ru]e 70(B (C) and (D).1 

7. The T1i al Chamber is unable to accept this submission. As the words emphasised 

in paragraph 4, above. show, there is a c-0ntinuity throughout the Rule. The 

reference in Rule 70(C} ro the information ' o provided'" is a lear reference to the 

information refo:rred to in Rule 70(B). as is the refecence to "'the information" in 

Rul 70(0). For the e reasons the Prosecution' . sulbmi sion is r:eje<:ted. 

8. During the oral nearing in dosed session on 5 July 2002 the Prosecut;ion al o 

argued that the obj,ect of the Rul•e was to ,ensur that the provider of infonnation 

can be confident that the tenns upon which the wimess had been provided WOl:.ll(d 

be respected. 14 They reltied on Decisions of the three- Trial Chfilnbers of the 

Tcibunal iii Blaskic . .Kordit and Cerkez, and Broonin and Ta.lieu and said that the 

i:11formation can be sb;lred '"ilh 1he Office of the Pro ccuro widwut (ear •of msclrn;;tlfe, Le. ill is toe 
''lead" whkh ls protected in trial. . 7619-21 , closed ~r;_io:n. 
10 Prostci1lion Submission. p.aras. 9 • 14 .. 
11 !hid., parn. 14. 
l l lMJ. 
11 Ibid., pm-a. 16. .eferring to Pr-oseculor 11. Tlr(kmin and Talic, Case o. 1T "'99-36-T, "'Public Ver i of 
lhe CoMidentia.l Decision 011 lhc ALteged IDe~ality of · ule 70 of 6 May 2002" 23 May 2002. para.;. 19 
and 21. 
1' T. 7609-1.0, cl~ed. S~-

}S P'r"IM.eador \'. rua.H:ic, Case o. IT-9 14-T, "Decision of Toal Oiamber 1 oo the 1\-oi.c~utor' s 
Motion for Video Deposilion and Prote !live Measures'O, 13 NovembeJ' l997; Pro.nxuror v. Kon/le and 
Cerkez, Caw No. IT-94-1412-T, Ccmfidential aniJ Ex Pa.rte ""Order on Pr05 utii:m Request 1o.r R1.:!ling 

eming the Testimony of II Witn ·-", J May 1m: Prmel.'Utor • Brdanin and Tai_ii, Case o. lT-
99--36-T, "Public Version of the Confidential D~i ion on the Alleged Illegality of Rule 70 of 6 May 
2002" , 23 May 2002. 

4 Z:S Ju1y 2002 
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Government had conditioned its rdationshi:p with the International Tribunal in 

reliance upon the Blaskic De i ion. 16 

9. On the other hand. the Amict.s Curiae argued at ,the same hearing that Ruk 70 

cannot be used as a poJicy instrument to allow a third party ro control the 

admission of evidence in a trial. 11 Rather. the Amicus Cu.riae submitted in the,ir 

wrinen observations; it .is for the Prosecution to satisfy the TliaJ Chamber that 

Rule 70(13) applies.: if n t the COllditions requested are an unwarranted 

interference in the running of proceeding by the Trial Chamber.. For witnesses 

who do not {aU into the pecial Rule 70 category the u ·uai rules of cross.

examination should apply and part'dpation ~y lawyers for a thi rd party should be 

used sparingly.18 

10. The Trial Chamber is not ati fied, on the material presented. that the initi~ 

information in this cas was provided to allow the Prosecutor lo pursue Jines of 

inquiry or solely for the purpose of generating new evidence. Rather than 

information. it was the pro ision of a witness who 'l:he Prosecution could have 

found in any case, and who is colifOborating evidence about [ ... J which the 

Prosecution alceady had. Therefore, the Trial Chamber does not tind tha.t RuJe 

70(B} appbes. 

I I. Nevertheless. the Trial Charnher will review the authorities relied upon by the 

Pro ecutfon to examine the approach taken by the Trial Chambers i · re.Jation to 

Rule 70. In hi connection it hould be noted that States have legitimate national 

security concern · whkh intem.ati nal ·tribw1al i u t address, do national 

jurisdiction by way of pub]ic internst immunjty or other means. Thl is directJy 

addres ed in Rule 54bis f the Rul s whi. h concem ocdef'S directed to Sh:1tes for 

the production of documents. 

12. The view of the State i11 que lion i that. Rule 70 p11ovide it with the righl to 

imp se on.ditions it deems appropriate on th testimony of a witness. 19 It hould, 

howe. er, be emphasised that it is not only ll is Government which is affected by 

1&T. 7·6H-B, 76]7- UI, d05Cd ~ · ion. 
n T. 7622, iosed Se! sion. 
1 onfidential "Observations by the Amid C!lria.e upon the Use of Rl!lle 10", l7 Juni:: 2002, paras. 13 -

16. 
19 On 13 June 2002. the Pros ulirn1 read out in court (in private ion) the position of U1e Government 

in thi matter. T. 6915-4 , priviiite ses ion .. 

Case o. rt -0?-54-T 
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thii: qua~1tion: ir will ~ffPP. 9:TI.Y ,government providing infonnation in these 

proceeclin.gs. h · 1 
• ouJd al o be no,ted that it is not on1y qnestio.ns of national 

ecurit which may give ris.e to tales· concerns: infonnation may also be 

sensitive or confidential and in need of prote.ction on other grounds, e.g. securicy 

of an individual~ protection of sources of information; or, to ensure effectivene s 

of ongoing operations or not to jeopardise them. 

n. The starting point in the authorities ~ the Blaskic Decisio of 13 ovember 

1997.20 In that case Trial Chamber I applied Rule 70 in circumstances very 

similar to ,the in tant case. The Trial Chamber pointed out (in a p ssage on which 

th Prosecm:ion relies} that the exception from disclos,ure fun Rule 70 ·'permit the 

use. as and when appropriate. of cenain infonuation which,. in the absence of 

explicit provisions, would either .not have been provide-d to the Prosec.eutor or have 

been unusable on account of its confidential nature or origin" .21 The Trial 

Chamber held that the information in that case had boon obtained under Rule 70 

and that the condition of confidentiality was satisfied.. It did not con~ider it 

necessary to decide whether the information. obtained c(mfidenf ally. m. , st also 

have been u ed solely for me purpose of generating new evidence,. since i,t foupd 

that the initia] j nfonnation had enabled me Prosecutor to obtain, from the witness. 

information wbic,h the witness m1ght otherwi e have been unwilling to provide· 

and. hence. the infonnation had bee1:1 used soldy for the purpose of generating 

new evidence. Zl But the Trial Chamber di.d note that the initial •nformation might 

become evidence if it i i ntrodured as such at the trial or it m.ight, generate new 

evidence: in the ratter case. jn principle, new evidence would not be entitled to 

protection under Rule 70 as i provision protect lhe initial information and its. 

rigin but not any new evidbnoe collected.2-3 bl conctusion the Trial Chamber 

granted the Prosecution' m.otion, appHerl Rule 70(D), limited the s.cop of cross

examioation to the scope of direct e-xamination (which,, itself. bad been appr-oved 

by the government) and allowed a government repre e:ntativ,e to be present and to 

1(1 Prosecutor ~'. Bl'aJki • Cl!S-s . o. IT-95- l 4-T, "Decis.iom of Trial Chamber I on the Prosecutor's 

Motion for Video [)epo&ilion and Protective Me -'Ure~"', 13 No,•en1bcr 1997, mi one plaoe of dtis 

Decision, it is &131 d that it wa:; issued oo l 1 November 1997). 

l-1 /bid., ~ra. lOi Pn:iseoution ubrn· 'cm. nara. 6. 
:U . ,,- . r -

- Ibid. , paras. l7 • 2~ . 
ri Ibid., para. 22. 
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th hamber. Ttie Tri ll.l Cham her a]B.o aUowed the witne s to giv 

evidence in dosed ton.24' 

14. On 3l May 1999 in Kordic arid Cerkez Trial Chamber m ruled oo a motion from 

the 'Prose.cution s.e king a ruUng as to whether a serving diplomat of [another] 

government of mighl be caUed as a witness aoo wheth r the provisions of Rule 70 

might be applied to the witne _zs 'The Trial Chamber was not persuaded of the 

applicability of Rule 70 but was satisfied that the rel.i f requesfi d by the 

ProsectHion was appropriate and therefore pennitted a representative of the 

government to be p.resent in the courtroom and restricted c-ro -examination. lo 

matt - arising rom the evidence-in-chief (s.ubjecc to the overriding discretion of 

th Trial Chamber. l'h:is witne-s too; was allov.ied to give evidence in cl ed 

session.26 

15. Tbe final Decision i that f Trial Cb.amber Ill in Brdan.m and Talic.11 Thi 

Decision is not of inunediate assi tance in the present case- since it concerns the 

right of the Defonce- to obtain material passed to the Prosecutor pursuant to Rule 

70. However. in a pa sage on whlch the Prosecution relies the Trial Chamber said 

1that the function of Rule 70 is akin m th · concept of public interest immunity 

available in some sy tems of law, which has been u ed to protect the identity of 

infonners for their o,vn safety as well as to ensure tllat th.e authoriti have. a 

continuous supp]y of infonnation from these sources. '·In addirtion such immunity 

is regularly extended when disclosing certain information to the defe.n,c · mjght 

jeopardise the security ,of poJic or military opero.tio.Wi.' 

16. Ba ed on the above review, it appears that no se.t:tled practice has boon established 

in the Intematiorui,W Tribunal. To argue th.al would be to rely on one authority, 

BlaJkic, and it is to be noted that this Trial Chambe,r declined to apply Rule 70 ~n 

u Ibid .• pa; a. 38.. In the rune i:.-.asc, Trial Chamber I also made or · limiting the scope of testimooy of 

two witnesses whmn lhe Trial Chamber itsel swnmoned and allowing two go e:rnm~t reprc enl lives 

to be present in each ca.se;. but the Trial Chamba...r stated in each case l!ha.t Rule 70 could not be awfie4 

1n the crrcumstance:s. Prose,,,wr ~- BlaJklc; Case · o. IT-9 -14-T. "Deci ion of Tria!I Chamber I on 

Pn.1reclirve Me;asures for Ckneral Philippe · 1orilloo, Witness of the Trial Chamber", r2: May 1999•, 

Prosecurar . BlaJ.lr.it. ase No. rr -95-U-T,. "IDeci 'on o.fTrial Chat11he;r I on P.rotecti,,.e Measures for 

Mr, Jean&Pien-o Thcbwll, Wimess of the Tri.al Chamber'', 13 May 1999. 
15 Prro;e.cutor - Kordic and c~rke.,, Ci!Se . o. IT-94-1412· I , Confidentia] and & P(lrte 'OnJe:r o-

hos.ecuuon Requc: t for Ruling U>nC(;ming the Testimony of a \Wine ", 31 May 1999. 

MIMd. 
21 f;-o.secutor v. Brdtmfit (md Taiic, Case No. H-99-36-T. "Publi Ve_ ion of tt, C:onlidcnlial Decision 

on l!he AJlegoo Illegality of Rule 7Oof 6 May 2002", 23 by WOQ. 

Case No .. It.OZ. i 7 
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K,x,.dif and Cnrlan.. O 1th~ other harid. wt is dear ilia an expectation has grown up 

on the part of States that tnfonnation cou]d be provided c nfidemially by them to 

m. Pm~cutor which wouJd then be treated confide.ntially and thi woutd involve 

peciat arrangements being made t.o limit the: evidence at trial. 

l 7. The expectation of Stat that .their nation~ secu:1ity concern will be • dd11essed by 

the mternationaJ T1ribuna1 is reinforced by the regime under the Rome Stature of 

the lntema,tional Criminal Court ('"Rom Sta.tute ). It should be noted that the 

International Tc" bunal i not bound by the rules of the International Criminal 

Coutt, hut chat it can seek guidance from these rules. where appropriate.'9 Article 

93(4 of the Rome Statute confinn 1tbe rigt t of Sta:t.es to deny a reqoo t for 

assistance '"onl, if the request conrems the production of any documents or 

disclo u:re ,o· e idence \ hich .relates to its national security." The protection o( 

national security information is governed by Aftjcle 72 of the Rome Statute: 

Article 72( 4) permits a State the right to intervene if it !learns that its information 

or documen •·are being. or are likely to be, disclosed at any stage of me 

proceed: ng:s. and it is of the opinion that disdn-sure · · ould prejudice its national 

security .interests". The Article thu sets oul procedur for resolving the matter 

through oo~oper.ati.ve me.ans.30 In the event that no, such resoluri n is reached (and 

tt e evidence is relevant and neces acy fo the e rab · shmeru of the gum or 

innocence of the-accused), the Court may, pursuant to Article 72(7)(b Xi), order the 

disclosure of the information.31 However one co~ntator has stated that ther:e 

are few situation in which the Court would order soch disdo ure of nalional 

ecurity info nation: o long a the information · in lhe possession -of the 

Prosecutor under a oo:nfidentiality agreement nnder Article S4(3)(e), or the- State 

2 lbul., parn. 18, 
29 ln 1998 in Funmd{ija Trial Chamber II ooled thal allhough the Rome Stamre had not yet entered into 

fore • it was adopted by an overwhelming majority of Stal iU!d th.al in. many areas the Rome Sl.liUtfl 

''ln.ay be reg:arck<I as i.ndicativc . I gal views, ii.e. opinio juri:s of a great mnnber of States." lt also 

siaJ.edi that "[d)cpc:uding 011 Ii mauer at i sue, the Rome Stati.ne may be taken to re.~ate., 1efb:l or 

clarify custonury rules or crystallise lhem, wrn:re . in some ,ll('e.:U i.1 •Cl'eates new law r modili.e 

e d:! ting Jaw. M any event, tile Rome -Smtute by and hvge may ibc taken as ooostituling an aulhorimi c 

expr ·on of lhe leJl . ,,.iews of a great nwuber of · tams." Prosecutor . F11nuutl.ija. Casl': No. IT~95-

l7/l -T, ''htdgemeut'', 10 December 1998, para. 227, 'In!:: AppeaJ Clmmbe:r approved this fi ruliing .in 

Pm:.ecr~ror Y. Tadic, Ca$e o. IT-94-l•A "Judgement'\ l5 JiJly 1999, pm . 223. It. should . noted that 

pur suant to ArticJe 126, llhe Rocnc Starnte of 1h [n1ematio11al Criminal Court entered into foroe orr l 

July 2-002. 
0 Artide 72(5) of the Rome tanue. 

11 Article 72(7) of the Rom · tatute. 

Oise Q.. rr -W-S+T 8 
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invokes iu; ground of refu~al under Article 93'(4) the Court cannot order 

disclosure. 32 

18. No specific Rule apphe to thi situation in the Rules of the International Tribunal. 

However. in such situations, the Trial Chamber i satwied that a State has a right 

to specific measures for the giving of evidence by a witne s. for purpose of 

protecting information which the State considers to be prejudicial ,to W, s ,urity 

interests (hereafter r;efened to as "confidentiaJ information'1- The practice of the 

lntematiorutl Tri bunat. supports this right, as we J as the Rome Statute,. aUlhoogh 

protective measures by the Tri.al Chambers have varied. This is a pradjce which 

the Trial Chamber approve and wiU apply. 'fhis can best be done by limiting the 

evidence of the Witnes to relevant and non-confidential matters and in tru 

exceptional circwnstance by applying Rule 90(H) restrictively to Jim.it ·me cross

e. amfoation. According&y, in order to protect the se urity inter ts of the 

Government which has provjded confidential .iinfonnation to the Prosecution. the 

Trial Chamber win rule that: 

(a) the e aminationpin•chief shall be. tai]ored by the Pro· ooution to exclude 

any confidential infonnation· 

(b) in cross-examination the accused will not be permitted to ask questions 

and seek information beyond that provided in the subject matter of lbe 

evidence-in-.chlef; 

(c) questions as t.o credibility wm be-permitted provide.d that the answers are 

not liable to reveal confidential information. 

19. In thi connection it should be noted th.at any pote.ntial injustice to the accused by 

restricting the cros •"' ·amination can be addre ed by the exclusion under &ule 

89(D) of any evidence. 

20. Two representatives of the Goverrunent may be present in Court during the 

testimony •o.f the Witness. In the circttmstan~ of this: case, their concerns may be 

32 D.K. Piragoff in ''The International Crirn.inal Court: The Making of th Rome Statute;; lssues, 

Negotiations, Resul1s ', Ed. KS. Lee, 1999, p. 292. See also Rule 8 of the Rm~ . of Proc«Jwe and 

Evi.dence of lhe fottTnational Crirninal Coon. 

C · ·10. IT.02-54-i 9 2:5111fy :2002 
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voiced to the Trial Chamber by the Prosecution. and there is no need for them to 

address the Court. 

Case No. rr-02-S• •T 10 
25July 2002 
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DISPOSITION 

21. for the foregoing reasons lbe Trial Chamber GRANTS the Prosecution's Motion 

in part, in that it DECIDES that: 

(a) the examination-in-chief shall be tailored by the Prosecution to exclude 

any confidential infommtion; 

(b) in cross-examination I.he accused will not be permitted to ask: questions 

and seek information beyond I.hat provided in the subject matter of lbe 

evidence-in-chief; 

(c) questions as 10 credibility will be permitted pn:ivided that the answers arc 

not liable 10 reveal confidential infoana1ion; 

(d) two representatives of the Government may be present in the courtroom 

during the testimony of the Wimess. 

Done in English and French, the English text being authoritative. 

Dated this twenty-fifth day of July 2002 
At The Hague 
The Netherlands 

ti 

~ 
Richard May \ 
Presiding 

!Seal of the Tribunal I 
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