
Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

-

UNITED 
NATIONS 

International Tribunal for tile 
Prosecution f Pc ons 
Responsible for Serious Violatioa of 
International Humanitarian Law 
Committed in the Territory of 
Former Yugo la via 'nee. 1991 

HAMBERU 

Case No, 

Dae: 

Original: 

Judge Wolfgang · c.homburg;, Pl'lesidlng 

22- July 2002 

E GLISH 

,Judg · Florence Ndeipele Mwachand Mumba 
Judge Carmel . giu 

Registrar: 

Deci.<iion of: 

Mr. Hans HoUhuis 

22 July2002 

PR0SECUI'OR 

YIOOJE BLAGOJEVIC 
l>RkGA OBRENOVIC 

DRAGA JOKIC 
~I0MIR NIKOLIC 

DECISION ON VIDOJE BLAGOJEVIC'S 
APPLICATION FOR PROVISIONAL RELEASE 

The Office of the Prosecutor: 

Mr. Peter McCloskey 

Counsel for the Ac:cused: 

Mr. Michael Karn,rv· . for Vidoje Bfagoj ic 
Mr. David Wil on, M Dusan Sl!ij pte h\ for Dragan Obrenovic 
[\,fr. Jvliodrag Stojanovic, Ms. · ynthia Sinatnl for Dragan fo_ ic 
Mr. V din Londrovic. Mr. Srephm Kir ch f r Momir Nikolic 

Cac:;,c No. IT-OU-0-PT 2 JuJy 2002 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

-

JT--C2-60.-PT p,603 

I~ INTRODUCTION 

I. Trial Cb.amber n of the Imemational. Ttibumd for the Prosecution of Persons Responsible 

for Seriou . Violations of International Hummitarian Law Com.mined in th Terri oey of the Former 

Y ugos.la via since. 199 l (' 'lntemati na1 Tribunal" 1 sei sed of a motion entitled 'Pre Tri.al 

Provisional Release Request of ,aused Blagojevic' (''Motion' filed by the Defence for Vidoje 

Blagoje ](; "D fen •e' ') on 17 July 2002 in which the accu ·ed B1agojeviC seek: no be pnwi,~iomdly 

released to Banja Lu , ·n the R pubUka Srpsb_ 

The Office of the Pr, sen.Hur ("Prosecution ' 11 - · j l rospon · c to th.c oti on on 

18 July 2002, rcq u ·. ling t hur lhc Tri al Cham her deny Mr, Blag{ j evit.: '. app Jiicnhon for prov is i nal 

release. 

3_ An oral heari.ng on thi · moli n w s hdJ m 19 July .. 002 udng, wh1 h the partie 

given an oppo tun ily to addrc, s additional argument · to Ht Tri a.l Chamber. Mr. Jo i ·ic, a 

representative of lh gov mm nt of the Repubfr · .._, rpsk.a.. and ML Lukovac repres.enhng the 

Pre~idenc of Bosnja and Herzegovina were pre~nl l th h aring ar amid cutiae to · · ist the Trial 

Chamb r. 

4. The accused Vidoje Blagojevic i jointly ·harged with (be accu ed D gan Obreno icT 

Dragan Jokkf and Momir · ikolic for crimes aUeged lo have been ·l'Ommitted against the Bos.nian 

Mnslim popu~ation. of the SrebrenJca enclave in the summer and a.11.Humn nf 1995. He was arr ted 

on lO Augu ·1 2:001 in Banja Luka in the Republika Srpska and entered an initial a:ppearance on 

16 August 2001 . al which ime he pleaded n t guilty to all the charges against him_ 

B. A mmenl"i of the parties 

l. Argument of the Defence 

5. Tbe Defonce subm.Hs that, based upon the guarantees s:ubmi:tled, the fact th.at Mr.. Btat;ojevic' 

hru: been in pre-triaJ de ention fi r l l month ·, and that no date ha yet been ~ for trial in iliru, case, 

.and that b: s release would facifoate the preparation of the de ence ase, Mr. Blagojevic shou]d be 

granted provision I. release to Banja Luka in Republika Srpska. 

6. The Defon e ·ubm.its , hat, untH the arre t of Mr. Blagoj,evic on W August 2001, his 

indktmeJ:Lt remained und r seat It · submitted that, prior to his arrest. the accused was nev,er 

informed that he was lh subject of an in estigalion or thal he had been indicted. More ver (he 
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Defence argues, there is 110 evidence t suggest that Mr. Bfogojevic rook. any a ·tion to a i.d 

invesitigati n or arre ·t , uor that he tlied to harru o intimidate any vi t:ims., wirne ses or other 

person . Ac ording1y, it is .argu d that th.e Trial Chamber ·hm.i:Id not treat r. Btagoje ic as though 

he had failed to surre der oluntarily. 

7. Ac.cording to the. Defence, the pre-trial dis losure proces i proceeding very lowly. and the 

Prosecution has no deadline for complianoe. In addition. the Deft:.nce bel1eves that the earl~e.st date 

that trial could begin in this case i May 200 . Th Defence contends that it is not unlikely that 

more co-accused could be arr ted in the future and tha:l d1e Pr · ecution might , eek to charge and 

try th-m jointly with Mr. B lagojevic. thereby funher delaying the commencement ofany trial. 

8. h.,. Dei;ence submiti: that. due le the ·omplex.ity of thi s OJ, and th volume of <l um 11ts 

involved, it has '. pent cons1 J rable lime with the uccuse<l rcvic ing document. at tlie ' nit,e<l 

Nati n · Detention Unit "U DU"). Howevel", it is alleged that OLAD has indicated thac due to !h 

expen ·e. re triclions _ ill have l be im. ed on cfen~,e ·ouns.el' s futul"e acce. · to th DU. 

TI1e Defence submits that uch restrk-tion would impair its ability to p par for the kiaJ It i 

argued that by granting provisional relea e t:he Chamber would facmtate Defence coun. er a es 

to the a cused" 

9. 'fhe Defence argue,'ii that the Ttial Chamber shou]d a cept the guarantee~ provjded by t· e 

govemme:nt of the Republi ka Srps · as they are legaU obligated to honour them pw-suant Lo che 

t.aw on Cooperntion of Repub]i a Sipska with the Inrematiu:mtl Criminal 'fribun ,[ in The Hague. 

10. It is argued that the fact that Mr. BJagojevic i charged wi th grave c1imes which could 

attract a sentence of life imprisonm nl ·hould be no ob tacle m hi oo·ug provisionaUy rieleased. In 

this regard the Defence nole.s. that. Drngan Jokic, who e crimes could attract a sentence of :30 - 40 

ye _ • effecti -ly a life "enlen e, has been provisionally relea ed. for-eover, it is argued that th 

natur of the crime with which Blagoje,vic i charge<l shouJd llav,e no, bearing o the detemlinat.ion 

of an application for provisional rdease. In the Defence' · submission. the Tribunal i not mandated 

to sending sig:11al. and a deci ~on to deny an a:ppJication for provisjon l relea e on the basis that 'it 

wou]d end the wrong m g to the victims of Srehreruca, would be tantamount to irnpo jn a 

s:y tern o mandatory· detention for incHviduals charged for heir invo]vement 10 the events m 

Srebrenica. 

l l. ln respect of tlhe que tion whether che accus ed, if re~eased wiH interfere with any ongoing 

investigation by d1e Pro eculion, the Defence submits tha!t Mr. Blagojevil win be pmvisionall y 

released to Banj,a Luka in d Republika rpska which is approximately 3 50 kilometres away from 
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Srebrenica. 

12. Finally, it is argued that the fact that Mr. Blagojevic has not actively cooperaced with the 

Prosecution to date should not impact upon his application for provisional release. Mr. Blagojevic 

is entitled to a presumption of innocence and has a righc to remain silem under the Stant1e of t11e 

Tribunal. 

13. Attached to the motion are (i) a report by Colonel Stanko Vuckovic, who witnessed tbe 

arrest of Mr. Blagojevic on 10 August 200 I; (ii) transcript of an interview with General Zivanovic 

(filed under seal); (iii) interview of General Simic; (iv) Letter from the General Staff of the VRS; 

(v) Lener to OLAD dated 11 July 2002 (filed under seal); (vi) Guarantees from 1he government o f 

the Repuhlika Srpska; (vii) Personal guar.intec uf Mr. 131agnjevic; (viii) R.S. Official Gazelle , 17 

Ocwbcr 200 l; (ix) Trnns~ript from a motion hearing, 2 l Marth 2002; (x) Trans,ripl from a status 

conference dated 15 January 2002; (xi) rnedica.1 records of Mr. Blagojevic (fi led under seal); (xii) 

Transcript from a furtl1er appearance dated 21 March 2002. 

2. Arguments of the Prosecution 

14. The Prosecution submits that 1he accused bears the burden of establishing lhac, if released he 

(i) will appear for trial and (ii) will not pose a danger 10 any victim, witness or other person. le 

further submits that, even where the Defence has discharged its burden in this regard. under Rule 65 

of the Rules the Trial Chamber has the d iscretion to refuse to order provisional release. 

15. It is argued that provisional release is not appropriate in this case as the accused Blagojcvic 

has failed to demonstrate that, if released, he will appear for trial. The Prosecution observes that a 

- warrant for his arrest has been outstanding since 2 November 1998. Moreover, 1he Prosecution 

argues that the severity of lhe crimes with which Mr. Blagojevic is charged (including complicity in 

genocide for his alleged role in the organised execution of over 7000 Bosnian Muslim men) weighs 

heavily in favour of denying the application for provisional release. Tiie Prosecution observes that 

Dragan Jokic, a co-accused who was recently provisionally released. is facing much less serious 

charges. It is argued that, since the Prosecution may seek a sentence of life impri sonment for the 

crimes charged against Mr. Blagojevic, "it is not illogical to suppose thal Defendant Blagojevic, a 

middle aged man who is faced with the prospect of spending the remainder of his life in prison, 

would anemp1 to subvert the proceedings by failing to present himself for trial."1 

16. It is argued that, considciing t.he gravity of the charges against the accused and the 

complexity of 1he case, the length of the accsued's pre-trial detention to date is not unreasonable 
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und r international law. It i. fm1:her . ubmitted that wher the accused has failed to ali fy t e rial 

hat ber that he will appear for trial. th length of pre-tri.al detention i elf is not sufficient to 

1- justify prov-i ional rele . e. Th Prosecution argues that the Def en e ubmi 100 that the trial wiJI 

,,,...., 

-

no begin for oni.e bme js peculative at tbi point. 

17. The Pro cotion sobrnits that neither the manner in which ~h. Blagojevic was an gedly 

arre ted by SrOR. nor health concerns of he ·ort r.ti.sed by Mr. Blagojevic i hi motion, nor the 

question of Mr. Blagoje it':' difficulti.es w~th OLAD are relevant to the Trial Chaniber's 

conside-ration of his application for provi ional rel :a e. 

I. 8. For the foregoil.'l.g rea on. , the Prosecu ion submits that the .accrn,ed Rlagoj vie' s requ t for 

pnvi iona.l. rc1ease -h.:rnl J denied. 

1 Prosecution Response, 1iara. I I . 
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II. DISCUSSION 

A. Applicable law 

19. Rule 65 of the Rules sets out the basis upon which a Trial Chamber may order provisional 

release of an accused. It provides in relevant part: 

(A) Once detained. an accused may not be n::loased except upon an order of a Chamber. 

(B) Release may he ordered by• Trial Chamber only after giving the host country and the State 
to which the accused seeks to be released the opportunity to he heard and only if it is 
satisfied that the aocuse<I will appear for trial and. if released, will not pose a danger to any 
victim, witness or other person. 

(C} The Trjal Chamber m:iy impose such ~ondi1ions Upc)n the; rclc.,1sc of the ~1C<'Used as i i may 
dct..:cminc n.pprnpri::tll~. including th~ cxt:cution ,,r a haiJ bond ;in<l !he obscrvautc of such 
conditions as arc necessary to e.nsurn the. p(e.se1)et: of 1hc accused ror trial and the protcc1ioo 
of others. 

( ... I 

20. Article 21(3) of 1he Smtute of the International Tribunal 2 ( .. Statute"') requires that the 

accused "'be presumed innocent until proved guilty ... This provision reflects intemational standards 

as enshrined in, imer alia, Article 14(2) of the International Co venant on Civil and Political Rights 

of 19 December 1966 (hereinafte r '"the ICCPR") and Article 6(2) of the Convention for the 

Protection of Human Rights and Fundamenllll Freedoms of 4 November I 950 (hereinafter '"the 

ECHR"'), 

21. Moreover, Article 9(3) of the ICCPR emphasises. inter alia, that: "(i]t shall not be the 

general rule that persons awaiting trial shall be detained in custody, but release may be subject to 

guarantees to appear for trial'". Article 5(3} of the ECHR provides, inter alia, that: "fe]veryone 

arrested or detained ( ... J shall be entitled to uial wi1hin a reasonable time or to release pending trial. 

Release may be conditioued by guarantees to appear for trial"', 

22. 11iese human rights insttumems fonn part of public international law. 

23. As regards the ICCPR, it should be taken into account that the following parts of the fom1er 

Yugoslavia are now United Na1ions Member States: Bosnia and Herzegovina. Croatia. the former 

Yugoslav Republic of Macedonia. Slovenia and the Federal Republic of Yugoslavia. Amongst 148 

Sllltes, they are parties to the JCCPR. As a trihunal of the United Nations, the lmemational 
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Tribunal is committ,ed to the tandaros of the ICCPR. and the inh.abimots of Member Statec,;; of the 

Unired ation enj,oy the fundamen(al freied, m · wichin the framework of a United Nations court. 

24. A regards the ECHR, Croatia, Bosnia and Hert.egovina, Slovenia and the fonner Yugo:sbi.v 

Republic of Macedonia are Member State of the Council of E--umpe and prutie to the ECHR. 4 

Other pans of fue fonner Yugoslavia have cand1date tams wichin the Council of Europe, whkh 

repre ats, at presem~ 44 pan-Eumpe.1n countri:e -. all having ratified the ECHR. 3 

25.. The lnternaronal Tribunal i entru t.ed wilh bringing ju tJ e to the former Yugoslavia. First 

and foremost. thi L can ju ti for (he victims, ch ir refa6v,e · and the innocent. .Justice. however, 

al,-o mean· resp c for the · l eged ff, nder.·· fonda.mentai right. There . re, n is; ,incticin c·m b 

tlrn.wri eiween persons facing cdminal pr< edure.s in t.heil' hon c · · 1.1tt.r)' or on un it1 -ernatjuml. 

level Add" tion Uy, a distinction canno,t be dr.ic ll between the inhabitants of lale-s on the te1rih ry 

of "he fonner · ugoslavia. regardl - . of hether they are Member States of ihe C · mnc: l of Eur pc. 

26. Rule 6:5 IDlL'>t therefore be read in the light of the ICCPR and ECHR and lh.e r,elevant 

juri prudence. 

27. The application of the aforem nlioned principles slipulates. that, as regards proseicution 

before an international court. de jure pre.:tliaJ: detention should be- ll., - - ception and not lhe ruJe . 

Un~ike national coun:s the lntem:iitional Tribunal doe · not ha e its. own coercive. power to enforce 

its d:e-cisions, and for this reas,on pre-tr.iaJ detention seems de facto to be rather the rule at the 

Intem.ational Tribunal Addition.ally one must take-into account the fact that the f\IH natne of the 

Intemational TribuaaJ mentjons '"se-rious" crimes only. Nevertheless, leaving tt1e aforem nioned 

human right unc:hanged but applying them spec.' ficaHy for the purpose of an in:ternaciona] ·riminal 

court, Rule 65 of the Rule allows for pro isional refoase. Any yst~m of mandatory de1ention on 

remand is per se incomp tible w · t . Article 5 ( 3), o the Conv,ention. 7 In view of thi. • the Trial 

Chamber must in'leq)rel Rule 65 o:f the Rules. not in ab.stracto but with regard to the fa tuaJ ba, is of 

the sing]e case and with r pect to the concrete ·_ hua.tion of the :ndivjdual applk nt. 

z The Statute wai, adopl-ed by re:,olut.100 827 of 1be ecurity 01mcil on 25 May l 993. 
3 Bosni and Herz.egovi na ,weeded to the CoE! . 24 April 2002. 
4 11'1.e ECHR entered into force fo:t Bosnia and He:.ugo ina 011 J2 July 2002. 
s !:l!!f!•:&~w~tiongoe, intffi:eqiv!fil:f £Ts No. oosi. 
_ S?e Christ~h Satle.rl.ing, T()Wllrd,t an bu,m1mi( n(JJ Crimitu,Jl PrvcedicN, 2002, pp. S - S , 46. 
1 See lliJl.u:iv . Bill Qri1J. Applk.;U.i()'.n No. 339177/%, BcourtHR, De isi n of 26 JuJ 2:om, par. 84. See 
http://hudoc .. edlf_ooe_ml 
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28. Pursuant to Rule 65(B) of the Rule , a Trial Chamber ma order the provisional release of 

an a«u ed. 'onJ if it i~ sati fi d that Che-accused wHI appear for trial an , if re1eased. \ _ i]l not. pose 
a danger to any victim 

29. When interpreti1:1,g ule 65. he general pri.ncipl,e of proponional~ty must be r pecte~:l A 

measure in public incernational law i.., proportional only when (1 suitable, • 2) nece:s airy and wllen 

(3) its degree and scope :remain in a i .asonable rda · on~hip to the en visa eel larger (propon.io • ality 

in it narrowe t . ense ). Procedural measures hould neve:r be capriciou !> or exce i ve. If it is 

sl.l.fficient to use more lenient meaL u e that measure must be appli.ed. 

B. A ppUcatio.n of the law to the facts 

30. The Tri.al Chambe r has not e-ei, p_ s-entell w·ith any a.r,trnnent sug" estln_i th~ l lhc .(.TU. eel , if 

- released , ma pose a concrele "danger t an · iclirn, imc or !her pel'son ·•_ 'fherefc r•e, the 

Chambe ;, ·n confine it inquiry to th question whether lh a ·cu ed, if r Je·1.se , wiU rip a f 

trial an whether c,ontitrning decention is proportiorud in the narrowest s.en e. 

31. In con.sideri g thi ·. criterion, the following considerations rec-ently set out · , the Ademi case • 

. h uld be re aUed: 

Fili:.1, the Tribnnal lacks ~ S, own IDC-llllS t.o e.--recute a wmnml of arrest. t r-e--arr~ l an aocm.ed 
wh has 'been provi ionaH rclca,scd. It 11111st also re]y o:n l il(; oooperabon of tatcs . or the 
sun,cillance o , ac u ed who have been released. This calls for a nlore cautiou approach in 
asses. ing the ris.k !hill lilII accured may aiJscond. [ ... ] it goes ithout s.ay~g tha t prior voJU11rary 
su.n-ender of an accused js not wHhout significance i:n the . es mool of 11:tc risk lhat n a ·lliJcd 
ma.. nol: B!ppear for trial." 

32. The Defonce argues th.at, for the purposes of this application, the accused hould n t be 

-- treated a - though he had fal:Jed' to urr,enckr to the Tribunal vohmtariJy. It i submitted that the 

a used Bfagojevi.c was unaware th.at be had been indicted by the Tribunal, since his ind'-can enr 

was initially fiJed under seal .. ood the confidenti lity wa only Jifted n lO Augu ·t 2001 the d y of 

his arresil.. The Defon argues that altJmugh Mr. B?agojevic did not voluntarily surrrender "there is 

no evidence to sugoe t that he would have refused:'9 Indeed. it i argued that even though Mr. 
Blagojevit wa aware that the Pro, ecution was interviewing members of the Bratunac Brigade., the 

Drina orps and tlle VRS Main . ta.ff, he continued or ide and. work openJy in Banja Luka.110 The 
Prosecution withouc addressing the n: ri1 of the Defence ubmission, merely observes that a 

warrant of acre ' t for Mr. BlagoJe i~ has been outstanding sjnce 2 November 1998. 

s Pm. t!Ctll<1r ,. Ademi, Case , .o. Jf-Ol-46•PT, Ot\1e,r <i11 Motion fur Provision~ Release. 20 Feb. 2002. 
· Defonce Moti-on. ])('tfa, 14. 

10 De cncc Motion. para. 14. 
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33. The Trial Chamber a 0 ee wi h the po ition of the Defonce on thi qu tion; namely. that, 

considering that 1!:he i.ndi (men1 a0 ains:t Mr, Blagojev.i,c was ini tially fiJed tmder seaJ and was on]y 

disclosed after he had been an ' ted on iO August 2001. there hould no adverse inferenc · <lrawn 

for lhe purpo ·es. of this .ipplication. fro1n the fact that he fai1ed to surrender voluntarily under the e 

circumstance~. 

34. l11e Trial Chamber ne t rum . to the g11arantees given in upport of ·his application for 

provi ional release, whi h ha e been provided by tbe g vem m nt of the Republika Srp ka in 

Bosuia. and He!l"legovina. Ev,en though th.is i not th deci ive element of the con lu ions, the Trial 

Chamber L of the opinion th t it is not p sible for th:is United Nation Tribunal to acc,ept these 

u ,rant.ee _ 

35, Tb · Trial Chamb r j · ·1ware of 'll~i.:: ppeal tr 11 b r' · De ·i.si n on A pli •a(on by Dragun 

Joki ( for Leave lo ppeal of J ' Apri l 2002. 11 bm beJie v.es for rea.'i Jns explained below, lhat an 

Entity of Bosni d crlegt vin cannol be equalled r a I te n the oosi · of the Ru i.es of 

Procedure nd Evidence and that lfU~es of this 'frjbuna] can only be read in accordan with 

fundamental norm of pubhc international law. 

36. The Trial Chamber agrees with the Appecrlli ·· Cham:berthat 

ll is nevertl\ekss. us aJ, and .it i~· e:riaitily advisable for an app!icam for pro ii;ional i:elcasc to 
pro 'ide [ .. . ]1 guarantees from[ . . . ] a oYemmenta.l body, in order Lo atid"y Trial Cha:mber I.hat 
lhc will appear for 1rial . This is becau e l~ ribunal has no · er to cx.c uJ.e .its own arrest wan:.u 1t 
upon an applicant who i! in the lertllory of th former Yugoslavia .in the event that does n t 
appear for trial [ .. ,j, Account must be taken of those circum. tMi,;C, in applyiog ii1tcmationally 
cecog,nj e{I staadacds refaling to the rclc · of persons awaiting trial in lhc-Tribunal. Ruic 65 ( 
penn:i lhe Cl'iamber Lo imp · cond iliom upon lnc relea.s.e of an acci:1sed «to r::ll ure tile prewnce 
f the ncm1soo for trial": and frequently the P.foductron of a gu, rante. from the relevant 

~ , i..~ A - • d j_ ~ · ... • 12 gov~mmeolru vvuY i.S impose · as sucu a cuuu1tmn. .. 

Howe er ch Trial ha.mber disagrees wjth the Appeals Chamber tha:l the Tribunal an "rely upon 

local authoricie · within that teniJ.ory' · in . o far this refers specificaUy nd exclu ively to dl: 

Entities of Bosnia and Herzegovina. 1 I the absence of own executive power:~ in another ereign 

State1 co-operation in cri.m.inal matt.er . is always both on a vertical and a horizon·la.l level, based on 

th - willingne · o, the competent organs of that overeign State. In ofar, theire is nothing .special 

with the. vertica1 reta ionship between the Tribunal and B snia and Herzegovina. 

11 Pro:m:uw,- 1,1, Vidoje BlagojevJ(, DrugWl Obremniic, Dragan Jokic, Case No. IT-02-S3-AR6S, Deci ion by ~. 
Appe:tll<l Cbambiel' on Application b Dragan Jo~c for Leave lo Appeal. l 8 Apr. 2002. 
,i Ibid .. par<'!, 8. 
ll Ibid. 
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37. It i · noteworthy that according to Ru] 65 (B) the Tria] Chamber i r quir,ed to prov·de the 

·•stare to which the ac.cu ed ~eeks t be released'' an opportunily to 011Unen1 on the request fo 

prov· jonal rele.a8e. ln thi context ii bonld be noted tha:t RH)e 2 of the Rules provide. the 

following definition of the term .. State'·: 

A Sum: Member o non-Member of the mled Nations or a ~ -prodaim d cnticy de facto 
exercising govemmental fut1cbons, whether recognised as a tat or noi:: 

38. It i · in thi.. conte t n ce.ssru-y to mak - reference to the Constitution of Bosnia and 

Herzegovina; Article I. pantgrn:ph 1, of which provides that 

The Repub]j of Bw. 11ia and 'e.rzegovina. the offi ial l'lame of which . hall hen~e forth b ··•Bosnio 
ai He zegovina." hall c ntimle its. legal c:x.1stooce und_,r intcmati ial law l'.11> ~ state, with i 
il'llcmal l rtl lure rn,odid'i ·1 a p vidcd herein and wlih i ts pJC-'lCllll ifll~m cional l'y fi!CO(!,l'lised 
Li ,rder ·. h ·llall re:mai.n a ·er11 bl;'.r State f the Unilcd , tion · and ma 1l Bos i:1 :md Herzcgo i11a 
m 1in1ain or appl ' ur rnc.m bi.:r · 1:up in organi/.:!11 irnh w11 in 111.'C • 11itcd N;Jh n s. sy~lt; lll atlJ ol <:r . I . . 1-t mtcnmtJ<ma rga111 zaH ns. 

3 . rt' cle I, para&rraph 3, of the onstillllion of Bosnia ,d Herz gov.in furthermore provides 
that 

Bosnia and Herzegovina. shall oonsW of lhe t ~·o Entitie:s, the Fe.derat1ou of !Bosnia and 
Herzegovina and lhG Republi.b Srp:ska (heruinafiler "the ntilie " . 

The Constitution of Brnmia and Herzegovina therefore makes a clear d, tinctmn between the S ate 

of Bosnia. and Herzegovina unde,r publ i international Jaw and its two component federaiJ unit,;., the 
Enti:tie . 

40. According to the 1933 Montevideo Convention on tlte Righu and DJJ ies of State • which, 

albeit being a regional Ameri an convention. is con idered to be an accurate reflection of customa'l"y 
intemational law on the is ue of ··tatehood, ••The f, deral state shaJl cons.citute a soJe person in the 

ey s o:f international law". 1 

4] . The i ue of international legal subjocti vity and overe:ignty of the Entitie,s as federal uni ts 

was addres ·,e(J by the Conslitutional Court of Bosnia and He1"'legovill!a in its Third PmtjaJ Decision 
o th!i.!! R quest for Evaluation of Constitutionality of Certain Provisions of the Constitution of 

Republika Srpska and the C nsti tuti.01. of the Federation of Bosnia and Her.re o ina. The 

Con titutionai , ""ourt tated that: 

1. 14 Com,ticuuon of Bomia and Herzegovilllil, Annex. 4 Lo the General ra:mework Ag,eem"Cnt for Peace in Bosnia and 
Herzegovina, initiall~d in Dayton on 21 December 1995, sighed in Paris on 14 Decem bee 1995. 
15 Article 2, Montcvidoo Con,,.cmHon •on the Rtghts and Duti • States, si,:ned at Montevidi:o 26 De,'Cfflber 19'.3 . . 
entered mw fore 26 December l 9'.l4 -

w 
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with n:g:ml to the question. whether -,d.1lle can be called s:i:ates due ,to tlieiI ovcr-eigmy as ihe 
c.xpen of th:! Natiorial Assembly [of the Repablik rp k.a] ha.~ outlined, t Court finds that 1he 
~• · knee of a cIB1sti.1ntio11, the nare f "RepLlblic",, or ci1izensmp are not per sc roof of ~he 
,e isiencc of statehood. Although i i.s qit.l i:t · ofic11 lhe case alo;o in fed.'eral. · tac.es llnt their 
oomponenl catiti.cs do have a: c .nstimtion, nd th I 1.hcy might even be called a republic or do 
scant dl..iz.c:nship. all these ins.llluti{ nii.l d .cme:n1 an: gran1ed Of g .ar.1n1.eed y tne Fed.em) 
con ti1U!tio11 .. l11iC same hold',. 1rue for B - nia and lkr.z.c. o im1.. 1f> 

42. It should be noted that thts interprecation is jn line wjth Articl Ill, paragraph 2(b) of th 

Constimtion of Bosma .and Herzegovina- whi.ch provide · that: 

Each Entity shaU provide aU nee ary as i.sitanc • to the goverJJIJ.lO!lt of Bo oia aud He.i-z.e,govi:na in 
order tc> enabl ' ~t to honor tile inte:rnal:iona:l obl.igations of Bomi i.\ ~nd He1zcgoviua [ .. -J 

Thus, acco ing to th - on, c'tution of .Bosnia and He "cg vina neither the RepubUk Srp ·ka nor 

tl1e Federnti li f B , niu c.mJ Her:-legovina .re to be ~ousideretl Slate . In.:tea ], only Be nia and 

H rzeg vim1 i · lh lega] subje under ubli ~ imemalional la v in the !. ·rril ry i1 ]U ·ti n. 

43. [n it De ·• ion of 18 April 2002, the Appea lo _. rtide In, 

p • ·a.graph 2 _c) of the Constitution o. Bosoia and. Heu.egovi.na, wbi ch read ·: · 

·The Entitie shall provide a · c and .s.ecure emironmenl. lot au persons ]n !heir mpecU e 
jur,isdictio , by mai.nlaining i vifom l:t enforcement ~gencie - opcrnling in accordance with 
intern tiona.U rerogllized umdarcfa and with espect for the;, j11temati.onally reoogni:l!erl huin:w 
ir.igllts nnd fundlimtcental nxrlloms referred to in Article II :ibo.; •• and by t&ldng such th r me,_ ures 
as appropri tc • .-, 

44_ The Appeals Chfiltlber moreover stated that: 

The B.enc:h is able to Lake judici.aJ notice of e idcnce g.i\1c11 in nume:rnus as.es be on~ lh.e Tribumd 
lhat !he en ·1:, of Rcpublika Srpslm doos ind'eed e «cisc g,overnmen1al ft.me"lions within its 
l rritory. incl.udiog the po:lice powe,~ of arre, t. 

It j not for the rial Chamber to, interpret the Con litutioa of Bosn.i a and Hen~govina however i,t is 

neverthele s dear that the above provision is restricted lo ''their re pective jurisdictions•· and . o 

does not r gufa:te international criminal matte.rs. 

45. Article III. paragraph 2(a , of th 01.1 titu:ti:on. which at fi t g]ance appears to support the 

Appeals Chamber's vie\v, pro id s that 

Th-e En!ilie llall have lbe dght lo cstablis.h special paralkl reli1tiooships wilh nejghl)orlng . tates, 
OO:S:is .Cnl ith lru: wvcrd.gnty and 1e.rr1rorial integ_rify of Bosnia. and Hcrreguvina. 

1'6 Request or Ev~uatioo of Olil titutionalit of Ccuain Provisions of the ni;titution of RepubJika Srpsla and the 
Com,tiwtim1 of the Federation of Bosnia and Herzegovina, para. frclen'Cd to as Case U 5/9.S-HI , nstih.1tional CoUI1 of 
iBos.ni.a. an.d Hci:zecgovina. Third Partial Decis.ion 'l f l Ju.ly 2002 (lffil.J 2:2 No. 1-4, l <x-tob r 200[. p. 127- 146 . See 
also lhe oo.nc11rr1ng opitn:ion. ofJud •c Hans Darieliu .. HRL-1 Z2, 1- Jl October 2002, p. 14 1 1.46 as referred to in 
Hx Trial Chamber' ~ Docis.im1 ori Request for Provisional Re.lcw;c of Accused Jok.ic in. Pm,feP~,or .,. Vi.doje Bklgojevi ·, 
Vragm1 Obre,wv.ic!, Dniga11 Jokit, Case No_ JT-02-53~PT, para. 27. 
11 Pr,x~.ec11l(lr v.. Vli;foje Bk~gc,jev c, Dmgt:1.t1 Obrtmovic. Drq,:an. Joi(c', Ca:;c o. IT-02-53-AR6S, DecMon b t 
Appeal!J Chamber nn Application b Dugan fok.ic for Leave to Awea] , JR Apt. 2002, aca. 9. 
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However. whiile it is undeniabfe that both polk and mil.itary powers currently 1-est. on Che- Entity 
?eve] in Bosnia and Herzegovina, acconf.ng to the view of the Constitutional Court of B o.snia and 
Herzegovina, ''the Entities are ubject to the sovereignty of Bo nia and Herz,egovin.a", jm.t s 
Artide Ill paragraph 2(a) • learly pres.cri.be .18 Article Ill, paragraph l (g, , of the Constitution i · of 
particu~ar importan•ce here and ves the State in ti.tution of B snia and Herzegovina w·m 
eesponc.ibilicy for .. Jntemalional and lnter-Encity •Cri:mina] law en orcement including relation · with 

I 1terpol." Thu, ., even rhough lhe Republika Srp ka and the Federa lon ,f Bosnia and Herzegov·n 
exerci e gove nmenta functions witl,jn their teni tolics a · Entities or component part · of a fed ral 
state, this is lone subjec£ t the on titution of lhe tate of B nia · nd Herzegovina. 

46. On1 Bo ni_a n H rzegovina ha-· be n rec niscd b t the ·· nit •d r a1.iot1s as .fil Member 
Stale . 1Q The Tribunal · · an instilUl ion uf the nited ,.uion · · s blig - d to re. peN th"' de: i ·i{ n of 

J-. the Or a11i · lion tu rncogn.i e Bosni, rind Herlcg vina a., 11 ·emb r Me. · for over. only Bo nia 

-

and Herzeg vina was admiued to the Counc.il of Europe as a fulJ member on 24 April 2002. It is. 
h refore not for th Ttib nal t prnnoLl!'IC • upon what i: or L· n r a Stat inder publi ·ruernationnl 

1 w should it. opinion · or that expr ; d in the Rul ,· d1ffe1· frorn l e ,· it uation u -er public 
inlernat:ional I aw or in th te ri tor ht qu ·tic n, 

47. The relation. hip between the Tribunal and the State t which th accused eek to be 
rdea1;ed under RuJe 65 (B) is a relation hip on the leve] of pubJfr in1ernatiunal Jaw. Th - pro i. ion 
of guarantee lo th Tribun t as one frnm of cc peration in ·rhninal matters. h s. to be regardcid , 
in caner to, as an international agreement betw en two subjec o international la 1, as a re ult f 
the general obligation to cooperate with d I ribunal under Article 29 of il Statute. 

48, Artide 29 of th Statute fotm the Jeg ba, i for [his general ob]igation t erue:r inlo a 
concrete judk'al relationship on the v rtical leve]; on the horizom l level the basfa might. be a 
convention on e • tradition or other fonns. of cooperation in crinuna~ maUers. Th nJ speci l 
problem ll is TriblLlnal ,~ to overcome is that the host cmmt:ry d not allow for an accu. ed being 
pr i ionaUy released t . ta)1 in the Netherland awaiting ltiaJ. The bsen of such a pos ibility 
makes it necessary to rely on gmu ntee given by the accuseds' ho 1e countries to e su lha:t the. 
individu.al n pro i ional relea._e 1 re-transferred. But rhe:n again. in case of a State' ' non
compliance with it · obliga ion under Att ide 29 o the Statute, the me hanism o, Rule 7 bis can 

JH ca · U 5/98:-lII, para. 29. 
19 Resoluli JtJ on lhc recog.nitiml f Bosni ancl Herze. o i a, GA/Res/46/23 7C, 22 May .I 992.. Prior IO t , ir rocogniLi . , 
Bosnj,a and 1:-forzcgovina wa re ·ogni er.I by the Europea11 Union on 6 Al ii 1.992, following a refercm!um on 
ov,ere'1gnl iru:lcpl..,··mlence he.Id on 29 Fchl"Ofil)' and I. Mardi 1992. 

12 
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only be triggered vis "' vis a State, in lhis s.e Bosnia aL1d Herzegovina being a Member State of the 
United Nati ns. 

49. As ha:s previously been no~ d by the Trial Chamber wi.th regard. to the situation in Bo nia 
and Herzegovina, there might still be a gap betvrnen the fa ··tual ituation and tli1e con titutional 
jruation10, parti ularly a regards the ef fective implementation of Trial Chamber decision .~1 

However, ·ti not for fhe Tribunal lo interfere ill the don1e iti matters of Bosnb. and Herzegovina 
and determine which organ :shaU be requested t.o com1nent on applications for pmvi 10 al release. It 
l for the Tribunal to take care that the accused - if poss: bie - d not come to harm from the 
e.x.i ten e of any inoonsi tency between def cro and de jure sima:tions. However, that i not ·uch a 
pr bJ m if onJy the utl oricie. are really wiUin0 lo co pcrat . It should be noted that it i · normally 
the ca. e in federal · at · lhat _uarnntees ·ue provided by , 1hrm.11;;h, r < 11 behal f of th ·mthori iies o f 
the federa] g vernrn nt a oppo. ed tu by component un it. of the ·r.ate. 

50, The Tti . Chamber ther,cf, 1.·e conclu e~ that it wou ld ct ultra vire. h uld it base il elf up n 

any guarantees. offered by a federal un:il under Rules 2 and 65 (B). Wllh regard to Rule 65 (B · the 
term .. tale" must be interpreted 1n such wa., that the Tribuna1 doe not re:l:er to an Entity as bein 
a State. Thus, the phrai e .. state to which the ac.cu eel . ee.k to be released" in Rule 65 (B) must 
therefore be con; jdered to refer to Bosnia and Herzegovina, which, both as a ubject of public 
irnernationa] Law and ac ·ording to .it Con titution. is responsible f r ,ensuring compJiance with 
conditi,on impo ed by the Trial Chamber in a orda~u;e with dome ··t.ic re.gulations. Whether or not 
compliance wfu11h thi obligation in the pre ent 'ase L cmried out by the componem part of lhe 
Republika Srpska, which appears Hkely in light of Article m, paragraph 2(b) oflhe Constitution, or 
by lhe institutions of Bosnia and Herzegovina is a matter o the State of Bosnia and Herzegovina to 
detem1ine. 

:H . As. a la ' t po:jnt, it houtd be noted that in light of the politically frag.H situati n in Bosnta 
and Herzegovina a reference by the Trihu.na1 to one of the Entiti.es as a Stare wmild not be in ]ine 
wi.th Lhe Tribunal' . mandate .. to on tribute to the re toration AAd mainten1111ce of peace in the 
former YugoJa v:i . ,:n The recognition of Lhe S rate of Bosnia and Herzegovina and i lS pow rs is the 

only means by , h.ich furore peaceful cohabitation of the people: of thi · country may be achieved. 
Accepting guarantees gi en by or through the State i. . therefore the ole way to strength n the 

20 m the te.rms of Rufe 2: '"'entity de facw ,exc1ci.sin government. I ftln.ctioos." 
21 Prose ·11tor v .. Vidqje. Blagofevic, Drag.an Obre.,urv, ', Dragan. Joki;;, Case . o. lT•0l·53-PT. Decision tiy the Trial 
Chamber on Request for Provfai.onal Release of Ac cd Joki~. para. 28. 
l l S/Re 27 (1993 ,, .PieambLe, para. 6. 

Ca c · 'o. IT~ 2- · PT :::n July 2{!0 
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protection olf alJ citi.zen in Bosillia and Herze,govina whi le c n · lying with the d]ctate · of public 

international law. 

5 2. It must, however, be re~empha i ed that the final. basi for the condusion reached in this 

d.eci ion o:n the accused ' application for provL ional release i. not lhe ' rial Chan ber' finding that 

it canrnol accept guarantee ' from the Encity of the Republib Srpska io conn ction with uch an 

appli ation under Rule 65 of the Rules. 

53. In relation ~o tl1e ginu:antee provided by the accused himself, the Trial Chamber grees, 
always bearing th presumption of innocence in mind, that: "it i. not iJto gical to suppos,e that 

Defendant Blagojevtc, a middle aged mun who h foced wi th the r ro, pect of spenJing, the rern;!linder 
of his ]ife in pri on. would a lternpt to sub · · l"l the o ecdings by failing to pre· n him. elf foi-

. ,., ,, 
tna .~ 

. 4 . Whi le. in hght of the circumstances and for the p rp . e of this , pplication, advers 

inferen. e& can be dr wn irom th fact that lhe accu ed Blagoje ic fai led to surremler hilll.self 
voluntarily to th · juri diction of thi Ttibun.al, in considering the grave n rure of the offence,s wilh 

which he is ,charged ( comp]jci ty in genod.<le and having re.a onabl,e doubt whether the guarantee · 

offered aa liminate or ·,gnificantly minimi e the ri·k of ffight lhe ria] Chamber is not sati fied 
~hat, if relea&ed, M .• Blagojevic would .appear for trial 

55. B. ed on the foregoing, lhe TriaJ Chamber finds that it i. neces.swy to order Mr. 
Bl ,aojev1c's ongo1ng detention 

56. It only reraain to be dedded whelher or not thi., nece iifj, , ongoing detention pending uia] 

- is pI"oportionai. in the narrowest sense, 

57. Th Chamber mu t. in this con .ext, consider th Defence submi~ ion th.at i t should take into 

account the f c that the accused Blagoje ic has already been detained for eleven months and that 

there i • as yet. no date :set for trial. Evident[y, the le,nglh of pre.rdaJ detention jS, one of the factors 
that. must be con. idered 1n any applicati.on for provisional releas . As wa. recent! hetd by Tri l 
Chamber I sn the Adem{ case: 

This · · ·, may need to he given particular attention jn view of Ibo provisions of Article, 9(3) of the 
[CCPR and Article :5(3) of !he E-CHR. Tilus i$ all the inorc tme iooe in tru: sy lem .in the 
Tfi!~unal. ~i.ke generally j ~ j · i di,cti~s, there i~ 1ro rot , !al. wocedrue in p1aoe providing fo 
pcriooi;c rev1cw of the neces. ,cy for ·on1mux:d p 1riai d tent.ion. 

H Pmwcution !Resp011se. para, l l . 
2~ Prcdec:wor ,,, .Aciemi. Ca.,;e N . IT-01-46-PT. Order on Moljon for Provisional R.J lease, 20 Feb. 2002 . 

1.4 
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:58. There is no doubt that aa accu& d before thi Tribunal is ••entitled lo trial! w~tb:in a reasonabJe 
time or lo release ( · rtide 9{3), :sentence l. of the ICCPR.25) 'pending trial"' (.Article 5(3) of the 

ECHR26), a requireme.nl whkh is c!os.e]y li .ed to lhe rea,.,;,onabl (ime requirement under Article 6 

o the E HR. Whether tim. lirni · is appropriaC• c.an be evaluafed only in light of · U the 

circumstances of a gi en case, uch the comple:xity of the c ·se, peed of handling, c-onduct of the 

aocu ed, t.-onduct of the authoritie .. no unjm,,tified inciltia27, and no lack of adequate budgetary 
appropriations for the administration ,of c:ri 10.inal ju dee. 28 

59, Here .• the dorahon of Mr. Blagojevic's pre-trial detemton to date h s not y t ,exceeded thos 

periods which the European Cour of Hllman Rights or the Human Right. Committee has fo nd t 

b re son h ie for comparabl cases of c mparnbl weight inc t 1 arable drcumsrnnces . 

.: See NrM,¥4 CPR Commcnt.ary. P- 177 - 78, 
u. ee P uken in Frowein & P,mkerr. EMRK-Komm.entat, 2. Atillage PP- l25, - 134. 
21 Raber, Kolb .. Tlw Juri:spru.d OC""C of i.he El.lrope:a11 CouJi of Human Rights o.n Detootiun and Fair I rial in CriJ.llinal 
Mallfils from 1992. to tll end o( 1998 in 1/,uJtUJ.n Ri,:hts fo Journal. Vol. 21 · o_ 9-]2, :U Decembor 2000, p - 348,, 
363 - 65. 
2 Fillrutn: arul BlU)lroin v_ &:AJvi .• O:mtmill o, 336/1998 para. 65. 

15 
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Ill. DISPOSITION 

60. For the foregoing reasons, t11is T1ial Chamber denies Mr. Blagojevic' s application for 

provisional release of 17 July 2002. 

Done in French and English, the English version being authori1ative. 

Dated chis twemy-second day of July 2002, 
At The Hague 
The Netherlands 

Ju ge Wolfgang Schomburg 
Presidi ng 

I Seal of the Tribunal I 
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