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I, BAC~GROUND 

1. The Office of the· Prosecutor ("Prosecution") filed a .confidential. and e.t partc 

••Prosecution• s Additional lotion for Protective Measures for Sensitive Sou!fce Witnesses,~ 

on 29 l\1ay 2002 ('1he First Motjon' }, The fo ion seeks protective measures for 'tnesses 

in the Bosnia proceedings) who face •e cepfonaUy serjous risk to their safet. r and that of 

tbeir families:. There is a reference to three witnesses in the body of the Motion, whilst a 

fomrth witne5s is identified in the Annexes to the fotion. The three wimesses for whom 

protection is sought were grarrted exceptional protecti,on · sensitiv·e witnesses in the 

Plav. tc and Krajisnik case-, 

2. On 31 May 2002 the Prosecution filed a '"Prosecution Motion for Protective Measures for 

Sensitive Source Witnesse " ('''the Second . fotio-n ). The S eicond Motion ~ks protective 

measures for an addi ional wimess in the Croatia. PJ1"0Ce · dings not identified in the First 

Motion who faces exceptionally serious risk to their .safety and that of thefr famili.es. 

3. On 6 June 2002 the Prosecution filed a Corrigend'wn to Prosecution's Additional Motion 

for Protective foasures for Sen itive Source Witnesses" (-"the C-0rrigendum"}, in which it 

darified the relief sought in the first Mo ·on and referred to four sensitive witn · es. 

4 The Motions taken together seek exceptional protective measmes for five sensitive 

witnes..-,es. For these witnesses, the Prosecution seeks delayed disclosure of the statements, 

Identity and exhibits conceming these witnesses ('"the material") as wen as the granti ag of 

pseudonyms, and in particular seeks the following: 

( a) that disclosure of wirtness statements to the accused, his appointe-d associates 1 and 

amici c.uriae with identifying ma1.erial redacted may be discJosed on 26 July 2002, 

approximately four weeks before the commenc,em nt of the · roatia and Bosn~a parts 

of the case· 

1 l'llis reference is made with rdpecl to Zdenko Tomanovic and Oragoslav Ognjuo!ti6, a_ppointed plJfSWillt to the Trial 
Chamber' "Order'' of 16 April 2002. Spee:ial il'lwlltirm, · · made !l:tere o order 3 <1f that Order with re. pet.t to · e binding 

nature ofprotecti.ve Jtiea!lutes ,nd all ocher existing orde:r.s aftbe Trial Cha.mbcr with respect to these proc:eedmgs. 

~e ·o. lT·OZ-54-T t8J'une 2002 
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I.. BACKGROUND 

L The Office of the Pr-osec tor HPro. u ·:on~) fiJed a confidential and ex pane 

"'Prose<:ution's Additiona Motion for Protective Measures for Sensitive .. ource Witnesses" 

on 29· May 2002 (''the First Motion"). The ~fotion :S eks protecti •e measures for witnesses 

in the Bosnia proceedings, ho face exceptionally serious risk to their safety and that of 

theh' families. There is a reference to three wi ness.es in the body of the fotion~ whil!st a 

fourth witness is 1dentified in the Anne es to the Motfon. The three witnesses for whom 

protectfon is sought weiee grant d e ceptional protection as sensitive witnesses in the 

Plawic and Krajisnik case. 

2. On 1 May 2002 the Prosecution filed a ''Prosecution Motion for .Protective Measures for 

Sensitive Source Witn ss s' · ( "the Second Motion"). The Second Motion seeks protective 

measures for an additionaJ witn ss in the Croatia proceedings not identified in the Fir.st 

Motion who fa es exceptionally serious risk to theiT safet.y and that of their famil· s. 

3. On 6 Jun 2002, the Prosecution filed a "Corr.i,gendum to Prosecut' on s Additional Motion 

for Protective Measures for Sensitive Source Witnesses►• ('"the Corrigendum'). in which it 

c]arified the relief sought in the first Motion and r ferred to fuur s.ensiti e wjtnesses. 

4. The lotions taken together seek ceptiona.l protective R1easures for fi · e sensitive 

v.itnesses. For these witnesses the Pros-ecution seeks delayed disclosure of the statem.eats. 

identity and exhibit-s -concerning these witnesses ( 'the material'') as wen as the granting of 

pseudonyms, and in particular seeks: the following; 

(a) that disclosure of witness statements to 1he accused, his appointed associates ' and 

amici curiae with identifying material redacted may be disclosed on 26 Ju]y 2002, 

appro · i:matdy four weeks before the commenc-ement of the roatia and Bosnia parts 

of the case· 

1 This. rcfettncc is made wilh respet:t to Zden.k:o Tomooovit and Dragoslav Ognjanovi.t, ftppoin,ted pursUMl to !he Trod 

Chamber's ''Order'' of 16 Apdl 2002. Special mention is mad ltere of order 3 ofth.a.t Ord~ wilh respect to the binding 

nature of protective measures and all olhcr existing, ordets of the Tri.'lrl Chaimbei witb espect to lhese proc-ee<ling 
ease 'o. rr-02. 4~T 18 June 2002 
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(b) that the witness.es may be referred to using the pseudonyms set out in the Annexes 

to the First and Second Moti()ns throughout the pre-trial and trial phases of these 

procee-dings· 

( c) th.at the umedacted statements of th witne es be disclosed to the amici curiae not 

less than. 30 days. and to the accused and his appointed associates no,t ie than l 0 

days; before the witne s is expected to t tify;1 and 

{d) that the accused and his appointed associates be ordered not to disclose the material 

to third parties ex ep! to• the extent directly and specifi any nece sary for the 

preparation and presentation of the defence case ( or in. the cas of the amici curiae 

the extent to which they are as istiug the Ttial Chamber). and that the accused, his 

appointed associate and amici curiae b required lo obtain no -disclosure 

agreements from third parties as a precondition for r . lease of the material to tl1em. 

2 There is mi application in tbe .Prooe · :utioo • s First Motion that if the wititesses we,e to be heard j oin ti)' (i.e. before the 

Chambers hcl11il the Mil~evic case and tbe Chamb~ hearing llie Pbvsic and Krajisnik case) the,n the 3,0 day 
d,ljsdosme period should in faimc:. · appiy to both. p:ro«Gd~gs. The Tria:1 Cbambe:r will not at !hi slage deal such -iii 

application,, and wm proceedi on the basis that the Foosecutioo seels a 30 d."iy disclo lll'e period with rcspe.ct to the amic,· 
,Cl4riae and a ten. day di:icl ure period. wilb respect to lhc a~u ed and his assocrams. 
Case o, IT•02-54-T 18 Jwte 2002 
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n. TRELAW 

5,. The Prosecution relies upon Rule 69· 75 and 79 of 1th - Rules of Procedure and Evidence of 

the Tribunal ("Rules"). 

6. What th Trial Chamber must. specific.ally address is whe her the Prosecution has sati:sfie<l 

the requirements of Rules 69 and 75. :&u]e 69 (A.) requires the Pro.s.e...~tion to make a 

showing of 'exceptional circumstances • b fore it wi.ll be petm1tted to redact identifying 

infonna ion from witne.ss statements for victims or witnes e bo 1nay be in danger or at 

risk. uch a showing can only be made on an ind1 idual basis and e ceptiona1 circwnstance 

mus.t be esta lished with respect to every witness the Prosecution seek to protect through 

redaction of identifying info natio11..3 The Pro ecution has provided reasons for the: 

applic-ation for pro isional protection for each of the witnesses in the Anne-xes 'to the First 

and Second Motion. 

7, The Trial harnber has already noted that there .are several C1riteria that would need to be 

considered in respect of appHcations made under Rute 69 (A) for specific. protective 

measures for witness~. 4 i Iud-tlg: 

{a) the likelihood that Prosecution witnesses win be interfered y/tb or intimidated once 

their identity is made known to the accused and his oounsel1 but not the public (fears 

expr ed by potential witnesses are not .in themse]ves. sufficient to establish a. real 

likelihood that they may be in danger or at risk- what is required to .interfere with the 

rights of the accused in mis respect is sou1ething more); 

(b) the extent to which the po\1,•er to make protective orders can be used to protect 

individual victims or witnesses in the particular trial. and measures whic'.h simpJy 

make it easier for the Prosecution to bring cases against other persons in the future; 

and 

( c) the length of time before the tr ial at which the identity of the vi.ct,ims and witnesses 

must be disclosed to the accused (the rime aHowed for preparation must be a time 

before trial commence· rather than before the witness g.wves evidence) .. 

J See Prosecutor v, MiJo!evic, "Decision on Prosecuti , Motion for Plovisioool Protective Measures., issued on 19 
ebruary 2002 ("First Dec' Ion ) and: "Deciskm on Prosl?Cution Motioo for Protective Mca,,sm,es for Vkdms and 

Witnesses" i sued oo 19 March 2002 (''Scoo d [)¢;c~ ion"), 
'Ibid. . 
Case <.l. IT ..02.-54-T 18 fone 2002 
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8. Rule 69 (C) provides tbat "the identity of the victim or witness shall be disclosed in 

sufficient time prior to trial to allow adequate time for the preparation of the defence", and 

this obligation is made subject to Rule 75. 

9. Rule 75 (A) provides that the Chamber or a Judge of the Chamber may "order appropriate 

measures for the privacy and protection of victims and witnesses, provided that tbe 

measures are consistent with the rights of the accused". The Trial Chamber has only, at this 

stage, to detennine the applicability of Rule 75 to the extent that non-disclosure extends into 

the trial. We do not., at this stage, consider the appropriateness of measures for the 

protection of such witnesses when testifying. Tbe Trial Chamber is seized of Motions with 

respect to witnesses in the Croatia and Bosnia part of the proceedings and will, in due 

course, deal with those and any other such applications. 

I 0. It should be noted that the measures sought in respect of the witnesses referred to in the 

First and Second Motions are extraordinary in nature. They go beyond the nonnal ambit of 

Rule 69, pursuant to which it may be appropriate, in exceptional circumstances, to order 

disclosure to the accused with identifying information redacted until a time prior to the 

commencement of the trial. What is sought with respect to these witnesses is complete non

disclosure until a time well into the trial. The Trial Chamber will only entertain such 

measures where well defined justification is established. 

11. The Trial Chamber will, lherefore. consider whether the protective measures sought for 

witnesses set out in the Annexes to the Motions are appropriate and duly established in 

accordance with the relevant criteria set out above, and that the measures are consistent with 

the rights of the accused. 

Ca.se No. IT-02-54-T 18 June 2002 
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Ill. DECJSJON ON THE PROSECUTION'S MOTION 

12. The Prosecution seeks protective measures under Rules 69 and 75 for five witnesses and 

these applications are supported by the declarations of investigators. 

I 3. T he exceptional circumstances warranting the extraordinary measures sought by the 

Prosecution are said to be the extreme nature of the danger and risk they and/or their 

families face should it become known that they will testify in these proceedings. In genera.I 

support of the particular risks facing these witnesses, it is stated that they will testify io 

relation to matters bearing directly on the criminal responsibility of the accused; matters that 

relate to high level operations of government agencies, or to perpetrator groups identified io 

the indictments. Some are seeking relocation in connection with their evidence and delayed 

disclosure will also facilitate this process. Three of the witnesses are witnesses for whom 

such measures have been granted in the Plavsic and Krajisnik proceedings. 

14. The Prosecution are seeking four pa11icular measures: 

(e) that disclosure of witness statements to the accused, his appointed associates and 

amici curiae with identifying material redacted may be disclosed on 26 July 2002, 

approximately four weeks before the commencement of the Croatia and Bosnia parts 

of the case; 

(f) that the witnesses may be referred to using the pseudonyms set out in the Annexes to 

1he First and Second Motions throughout the pre-trial and trial phases of these 

pr~edings; 

(g) that the unredacted statements of the witnesses be disclosed to the amici curiae not 

less than 30 days, and to the accused and h.is appointed associates not less than I 0 

days, before the witness is expected to testify; and 

(h) that the accused and h.is appointed associates be ordered not to disclose the material 

to third parties except to the extent directly and specifically necessary for the 

preparation and presentation of the defence case ( or, in the case of the amici curiae, 

the extent to which they are assisting the Trial Chamber), and that the accused, his 

appointed associates and amici curiae be required to obtain non-disclosure 

agreements from thin! parties as a precondition for re lease of the material to them. 

Case No. n'-02-S4-T 18 June2002 
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15. With respect to delayed disclosure sought on behalf of these witnesses, the Trial Chamber 

has app]ied dle criteria set out above and detennined t1hat the protective measures sought are 

appropriate in r-espoot of a:U witnesses identified. and that such orders are consistent with the 

righ of the accused. The Tria] Chamber again no e that three of the ;,vitnesses. are 

witnesses for whom such measures have boon granted i;n the Plai•stc and Krajisnik 

proceedings. 

1,6. With respect to orders that the accused and bis .appo · nted associates no! discJose the 

material to third pmhes •except lo the extent din:lctly and specifically n. cessary for the 

prepI1ration and presentation of the defence case. and that they obtain non-disclosure 

agree e: ts before, doing so. 11:he Chamber takes the same position it took in ne first deci ion 

on sensitive source witnesses in this case: 

lt is noted by the Prosecwfon that the Trial Cham1ber has declined in. 
re-spect of the Bosn · a proceedings to order the accused and amici curiae 
to obtain. the siwung of non•discfo-sure agreements by third parties before 
material can be provided to them and the keeping of records of siuch 

disc]osure. However, it is argued that given the Trial Chamber's 

statement that it would not be generally usefol to 1nak~ such orde1-s and 

that :specific circumstances exist with respect to these witnesses, it is 
appropriate to make such rut order in respect of this appJfoatioa. These 
specific circumstances are the excep,tionat security risks attaching to 

these. witnesses and that they ace very Jimited in number. The Trial 

Chamber accepts that in such circumstances. the making the orders 
. ought in this: respect woutd better facilitate the protectl!on of these 

sensitiv w~tnesses and would be manageable. Accordingly, these orders 
v.rill be made. 

The Trial Chamber ·wiU ma,ke such an ord,er in respoot of 1:!hese Motions. 

5 "'First l)e(:i:,ion on Protective, Measures for Se11s.iti:ve Source Witnesses", 3 ~ y 2002. 
Case o. IT--02-54-1' 18 June 2002 
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IV. DISPOSmON 

17. For the forego1ng reasons, tbe Trial Chamber ORDERS as fo11ows: 

{1 The five witnesses for whom the Prosecution makes application • identified in the 

confidential and ex pane Annexes 1:0 the First and Second lotions, are granted prot tive 

measures in accordance with Rules 69 and 75 of the Rules as, fol.lows: 

(a) the w·messes $ha11 he identified and referred to by the pseudonym mentioned in 

ooufid utial and ex pane Annexes; 

{b) the statements of the witnesses, and exhlbits which may be disc]osed through toose 

wibtes:ses~ redacted so as to rem ve ide frfying infomw.tion. shaU be disclose<l to the 

.aroused,, hi appointed associates and amici curiae by 26 July 2002, unless 

oilierwise order,ec:J by the Trial Chamber;, 

(c) the unte(lacted statements and related exhibits of the witn ses shal be disclosed to 

the accused and liiis appointed associates not less. than te I days, and in th , case ofthe 

amici curiae not kss trum 30 days. before the witness: is expected to, t:e!.1ify; and 

(d) me accused and his appointed associates sbaH not disclose the material to third 

parties except to the extent direc ly and specific-ally necessary for the preparation 

and presentation of the defenoe case. The amici curiae shall not disdose th material 

to thlrd parties except to the e tent directly and specifically necessary for the 

assistao.ce of the Trial Chamber. The accused, his appointed. associates and amici 

cur.iae are required to obtain non-disclosure agreements from third parties as a 

precondition for relea e of the material to them.6 

,; The Prosecution should make a pro fonna agreement available. to the partie so that they might comply with it. 
c~ No. IT-02-54-T . 1 June 2002 
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Done in English and French, lhe English text being authoritative. 

Dated lhis eighteentl1 day of June 2002 
At The Hague 
The Netherlands 

Case No. ff--02-54-T 

Richard May 
Presiding 

[Seal of the Tribunal] 

18 June 2002 




