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I. The lnd.i ctment 

] _ Pending before. thi · Tri.al Ch rnbe.r 'tbe ·Tria.1 Ch· mber ') f the fotemarion l T1.it.mnal f'or 
th Pro ution of Pcrs,ons Res:ponsible f. r · eriou.-; Violation- of ntem fonaI Hu1nanit rian L " 
C< mminod in the - rritor of the Former Yu o I via :i.in e 199 J (' the T1ibunal") i. mot ion .1le<l 
in accordance \ ilh Rule 72 of the Ru1 . of" Procedure and ~vjdenc of the Tribunal {lhe '•Ruic. ") by 
th ccu ed Pav le trugar (the · . ccused'' • on 18 J nuary 002; 1 

2. On 22 FebrLlary 200L the Pro ·ecution i~:ued an lndi ·tmenl the "Jndi "lrnenC) againsl Pavle 
Suugar (the " ' Ct1 ed''). Mjodrag fokiC. MDan Zee and Vladfrnil' Kovafovic. hi-h was confirmed 
by Judge Wal I on .7 ebruary 2001. An or er for limited di . dm;ure dated 27 Febrnar 2001 wa 
v cared by a e · siou i, .- ed on 2 October 00 . 

111 Ind.ictm ,.mis comprised ·i teen c unts charging the A ··cused with: 

Violation - of the laws oi: cu tom of war, pur ·1.u11H (o Article of the Amended 'mtute of the 
lntcmati 11al Criminal TribunaI for the Fon r ugoda ia (the .. Statute''); 

murder ( ounl. l, 4 and 7 ·~ ·ruel treatmem ( ount. 2 5 and 8)~ attack.· ori :t ili.ans (c un l 
3, 6 and 9); de - .tati on n •l ju ·tifi d by military n ' ~; ity (count 10)· unlawful atlacks on 
civilian objc t · (count. l i ; d s{ructio11 or wilful damage done to in tilutions dedi ·ared to 
r 1igion and to hist 1ic 111om.1ments (c.ount 12)~ wanton de tr cli n of viUag • or d,e a talion 
not justified by mihtar nece .. ity ( ·onot l 4-); de. l ructi n or wilful dam::iO" done tu 
institutions dcdi ated t > oou ati n or religion (cou l 15); and plunder of public or pri.va1e 
properly {count 16). 

Grave breach f the Geneva nvention, of 1949., pursuant lo Art ide 2 ohhe Statute: 

xten iv destruction and appropriati m of property, ot ju~lified by mihi:ary n ·es it and 
canied out unfawfully and wan • .nJ , fcoum thirteen). 

It is lleged that all act" or mi ·sion chru-ged in che -.ndktrnea t occurred between l O .tober 
and 1 Decemher 1991 (lbe «Jnd. fment Period''), during whi ··h lime he Accu ed incurred 
responsibi]it · under both -nicle 7( 1) and 7( ) of he Statut for the crim ' charged in the 
1ndi.ctme t. 1t is aUeged that bet we · n l Octobe . nd 7 D · mber J 99 l, the ccu ·ed. acting: 
individuaUy or in concen \ ilh othe . , p:artici · l, din lh - c,im, - alJeged. in ·h fadictment in orucr to 
. ecure control c ft.il l ·c area. of Croati that were intended for in lusi 11 in the so-c I d "'D brovnik 

1 Th· '·Defo11c.e Pr,elim111ary otion." 
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Republic." It is alleged thai the Accused engaged in the following un lawful acts in his position as 

commander of the Second Operational Group, which was fonned by the JNA to conduct the 

military campaign against the Dubrovnik. region of Croatia: 

(1) From I October 1991 to 6 December 199 1. the unlawful shelling in and around the 

city of Dubrovnik, uuring which 43 civilians were ki lled and numerous others wounded. The 

attacks included the following: 

- on 7 October 1991, the town or Moko~ica, a rcsidemial suburb of Dubrovnik, was 

shel led; nine civilians were killed and numerous others were wounded (counts I 10 3); 

- between 9 and 12 November 1991. a ll areas of the city of Dubrovnik were shelled; 

ten civilians were ki lled and numerous others were wounded (counts 4 to 6); 

- on 6 December 199 I. all areas of the city of Dubrovnik were shelled; fourteen 

civilians were killed and numerous others were wounded (counts 7 co 9); 

(2) Between I October and 6 December 1991, dwellings and other buildings in the city 

of Dubrovnik were wilfully damaged or destroyed (counts IO 10 12); 

(3) In October 1991 , public, commercial and private property under the comm! of the 

.INA was plundered and public, commercial, pri vate and religious buildings were destroyed 

(counts 1310 16). 

2. The Accused's Application 

5. The Accused puts forward a two-fold challenge to the Indic tment: first, he challenges the 

jurisdiction of the Tribunal over offences of anacks against civilians and unlawful auacks on 

civilian objects as charged in counts three, six, nine and eleven of the Indictment; second, be 

challenges the fom1 of the Indictment. The challenge on the form or the Indictment wi ll be dealt 

with in a separate decision. 

6. On I February 2002, the Prosecution filed the "Prosecution's Response 10 Defence 

Preliminary Motion Ch,~lenging Jurisdiction" and the "Prosecution's Response to 'Defendant's 

Preliminary Motion Challenging Jurisdiction and Objecting to the Form of the Indictment". TI1ese 

fil ings were supplemented by a "Consolidated Conigenda and Supplemental Sourcing to 

Prosecution 's Responses 10 Defence Preliminary Motions Alleging Defects in 1he Form of the 

Indictment ,md Challenging Jurisdiction" ti led on 6 February 2002. The lauer document contains 

Case No: IT-0t-42-PT 3 7 June 2002 
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1w· sep me fil ing - and the~e ate relied 1.1po11 herei-n as be'_n<I" the Prosecution• · :re· on e to lh " 
ot.ion ( · 1 • .. Respon e cot1: ·er1.1ing Juri ·diction '2 and the ••Re ·pon concem:ing F nn•·\ 

On 6 February 2002, the Trial Cham r granted a req c l b , £he [)efen e f r le.ave to fi.J a 
1 p.ly to the 11 sponse tiled by th · Proseculi~n" by 15 F,ebroary 200_ and ll'le Pro. ec t ion wa 
g anl!ed .le v lo fil a re pon -e to the reply (if any ithin . even days of uch fili ng. 0111 15 
· brnary 2002, the Defence 1led the •'Defence Rep1y 10 th Pn) ecm.ion' R , p-on~e t the Defi nee 
Prdi ninary M otion'' (the "Defence Reply'') and n 21 February 2002. the Pro ·ecuhon fi led th -
Pr ·ec , tion · Respon e to the ' Defonce Reply to the Pro::;ecution' · Respon e to 1the Def nee 

Prel1min Motion''' f 'the R s.pon e f 2 l F'ebn.HU)' 2002"). 

Thie l'nal Chamber h.ea.rd rat argu me I by ·he- pmties m 12 M ·trch 2002. During the 
h ~arin , the Defen e request d lea e t< fi l.e written submi s ion. in re.lation to a parti ulat L , ue 
raised by Judge 01ie. Leave w~ 1;,,nmlecl to tle n l• er than ] 5 March 2002:~ FoUowin° an ral 
reque t. t e deadline was ' tended f 2 1 March -002.b The Defence did not file it: submi ' ion 1.111iiil 
4 Apdl 2002 (the Defeo e Submission"). 7 No requ st fo an exten.sjon of time was made by the 
D nee pri ir to the lling. although it reque, t rha t the Trial Chamber ecogni. e this filing as. 
v folly don .in accol!i ance with Rule 127 A ,(H of the Rules. Th · Trial hamber i: not .:nti •·fied 
with this I· l fihno-, in parti ular given the fact lha:t one c ·c · n ion had a1ready been a ··c rded and no 
uempt \ · · made to request nothet. Howev r as: lh ~ Prosecuti m does not obje -c and in light of 

the- parti ular d urn.stone -.;;; of thjs ca. e t c Trial Chamber es no rea cm nol to recognt. e th· 
fili.n, as vaH ]y done, pa ·uaul to Ruk t 27(A)(ii} 1 f [he R ul ··. 

2. Challenge fo the Jurisdiction of th Tribunal 

9. T he Def nc of the Accu,.sed ha.Heng s 1he jurisdi ·tion cf the T ribunaJ in rela tion t ) count.s 
, 6, 9 and t l (ch · g s of atta ·ks 0 11 ivilian. and unla . ul attacks 0 11 civilian object ·, a re ogni. ed 

b Articl s. 51 and :52 of Additional Protocol I and Ar ide B f ddi ion.al Pr tocol H). It su ' 
that the of ~en e, of aua. ·k · on Ct iJian. and un[awfuJ auai: ' on ci · 1ian object · did not a . the 

l "Pro.,ecution' R.espon e to, Defon,c(; f're l' irn ir1.iry - 1or.i:on Chal lenging Jurisd:klfon . ' 
J "Prosecuti n's Re. po to Der, ice Preliminary M ~tio lleg ir1_g Defects i.r1 the fo.r1n o. the Im:!iccn ent" 4 ' Ded- l n. on rhe Defonce Requ.·st fo Le.ave to Reply nd Ex t1;.111s ion of Time {Re, IPtelim ina - Mmio by the D fen e for the Aci.: ~.cd S,truy!;ll" on the fonn of t.he indictmeru and c allengingj1ulsdic ton," i~ued 6 Febrnary 200 , ~ T, 12 Marc 12002., p. 123. 
<• '·Ord.er Gran.tin•• ;ttension f T1m for a Der~·u,; · ' ino ,'' i$ ucd 1 S March 2(X.)2 . 7 "Additional De eni;;e 11llmissio11:,'' filed 4 AjJfil 2002. Thi: Defence .staled ti" · t the filing was la1c d1.1e to· ihe impossibilit of heir expe l to consider the issue:::; rn:iscd within the time period set. 

.a No: IT-OJ 42-JY 4 7 June 200 
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1570 

. ·JeYant Limes fonn part of customary international la a. the underlyin ,n -nument · were n L of a 
~ . cu.stoma[ . nature_ f h D · fen e al ar •tie: thal th Addi t it nal Pro ocols did nol bi nd ith~r party 

to the · nilic1 ,s a matter o f tre ty law duri ng the Indictment P, ... r iud becau:e 1hey were rntified b. 
th R.ep ublic of Croatfa on 1 I , y 1992 when.'.a - the 1 ndict n n pel'iod run from I Oc .ober to 3 l 
Decem her 199 l. 9 In addi ti . it argu · that the A d ·ti nal Protc col.- are of a con era ·rnal. natu _ ; that 
the -onfliding partj di.cl not a.groe op.on thdr application by any muwal dal. agree,n nt, .. whi h 
would a.II w th fr applk Li n in a con ret situatior: 1° Conseque .tly, lhe Defen e ·ubmil! that t( 

charge the ccu ed ith th se offenc · · mount to a vi< fation of the principle nullwn crime.n sine 
I r lege_ · 

JO_ Tn Defence alle"e that the Prosecution Im ·· improper! ' pleaded lh~ charges againsl the 
Accu . It daims that Article 3 of the Statut fu.ncti n, a - a residual da11se and that. the 
P ro. ecution ' .ii; no allowed to arbitrari ly opt for ei ther Ar 'de 2 or Ankle., becau.e he , riou rial ' 
jurisprudence provides clear guideline .. in terms , f appH ·ability of oenain Arti ks, depending on 
circumstance~, in 1hi oncrele case depc · ing n the ch meter of th · anned conflict." 12 lit further 
maintai n. th l cha:rgin. lh AccuSie.d with attack. ag.runst civ:ili ns on the ba1'i. of both Ad itional 
Protocol i · improperly cumulative~ th Pr ernlton mu st ch se bet · n the t · o "Totmd .. 13 

A~ Whether Articles 51. and 52 of Addi dol!lal Frotoco] I and Article 13 of Additional Protocol 
II i'all Within the S-oope of' Arti Je 3 of tJie Statut.e 

11. The Defence ~tat · that ''(ill goes with ut ·aying that attacks on -jvHians are for idden b 
inlernation [ hmmmitari n Jaw .' ,1 4 Ho ever, it c ,aim. that dditi na.l 
Pf! toco 1 I tmd Artid - 13 of Addi lillnal Pr it c l H which set out lhi pri n ·ipfo. did not at the 
relevant li ::; fonn p rt f cm,tomar, intemati md law, Tho .. c nurms did n t apply reg rdle ·. of 
any ra.tifi ··ali n or ig·n··tu.riP-• by the relevant St.:1:l ought to · mmd by lh m. Th Pn . ecuti n 
re ·pond. that ·'thi Tri mial unambiguou 1 l a - j urisdiction over the off, nee · of unlawfol atta 

R The iioli~'lti:, p ra. 4. 
'i Th· Moti1.m, parn 4. 
Iii T'-- ' - A m, , otlori, fWII " . 
1 1 The Motion, para . 
12 T · Mo1i n, p ra :27_ 
1~ The Mo i 1n, para 29_ 
14 Tile Defence Reply. para 4, 

Case .o: rr~0l•42-PT 7 June 2002 
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n civiJjans and civinan lbjects. on the basi. f it:s ettJed jurispruden e I rtmning w the cop of 
nide 3 f th~ nu !e. 1:-

12. fo relation to the ·ope of Arti le 3 f the Statute, 16 the Defonce a:c.c pl· the c n Ju.-ion of 
th Appeals Chamber in the Tadic Juri.sdi ltOn Decision. which held that 1:lid ''i: a oeneral 
dau. e '{) erin° an •.i.ol.ations. of hmn.anitarian law not faUing uud r rti ·fc 2 or ven::d by Arri le~ 

and S.''1 The ppt::als hamber staled that: "[ ] m idering this !i ·c in the e eral conte '( of the 
ecretary-General' ·- di u::.sion of The Hague: Regttfation. and international human.ita 'an law, we 

concl de that th.i · Jis:t may be constru ' lo inclu ic athe infringement.. of inlernali na1 humanitarian 
law." 1~ [ •• • ] • provided Lhat -certain conditl n:, irue,- alia relating lo he u tomnry Slalus of (he rule, 
are met.'' 19 It spcci 1ed four requirement that mu. t be met in order for a violati n of i.m ·mahona] 
humani{rlllian fa be subj ·.ct to Article 3 )f 1h ramte. hose thai are relevant in the in Lant c se, 
are th foHc ing: 

(i} t c violation t UM on. lilUt • · n infr in •r:mcnt o a Olk uf inte:r a!j onal. tmman.ilarhm I w; 

(ii !he rnJe rm1s 1 be cu. tumary in 1'.N,\llalrt.: or, if ii belongs to Ire C}' law. the · elJUirud C(lftdi tiom,; 
mw,t he met [ .. .. ];ltJ 

I3_ The ence ac · pl the com: lm,ion o · the ppei11s Ch mber that he Seer tary-Gen rar 
R port, i listing in truments wh.ich unam iguou ly . orm pal1 of cu. comary i cemat.ional law/ • 
may be ·011 ·trued to include other infringement · of inte national humanitarian law.21 Ht wever, it 
argu th t the Secretary-General's Report d not Ii ·t the Additional Protocols as cu. tomary 
intern lional t and that !hereto his me n · that th - Secretary-Gener I d.id not onsider these 
Additj nal Proaoc 1 to form part of cu,. tornary international ]a\ . 23 "fl1 , Defence a ··cepts lh.at 
applkabl c n ntional faw binds, par tje to a ,confli t and it notes that the p~l · Ch mber 
de ignated Additional P w -·iol. JI aJ · •·appl.icable to s,01 a,'.pect " of the ·o 1kt in the fi nner 

t~ Prosecu,ion Respoose Conce1'.t1i.ng fo:ris.diclion, paira 4. 
16 Artie-le 3 o. 1hc ,' tatute {Viol 1ions of tile Laws or Customs of War re:id~; The Iuterr.-iiom1l T:ri mi l shall have lh.e po-. r to pro. t:lCUre peer on viola:tin·g lh laws or c-usto s of Wlil r. Sud viofarim:u; -~· a.ii include. but not be limi.!ed 10; a} employment of pois:onou wclilpons or other ~\'ei:lpons calcula!cd to ,cau .e mmecessary s11.1ffering j (b \\': nton d sltur.: tion of i ties, town!; • t villlage,s, ot <k . a ration not j llSi it'ied by mlli 1.ary ru:cessi ; ( c ~tta,ck, or bomhardrne1t1, by whatc '.f n:ieaus, of ll!nde fi ruled to -. villages, dwellings, or b1 ildlngs; d.) s izure of, d~ t di.on or wilful dam;ig,e one to in l·i 11:ions dcdicared ~ eligion, charily and ed11catio , the arts and scJ encc, hisrorir; monumetil · and Wt)rks of art. · nd . dm1c:e; { •) p[un.der or public or pri1;11ttc property, 
17 Thie 1'>-folion. pfira l O. S ni ~ f'rose,·1itor P Dui lw adi ·. Cas.c o. IT•94-1 - R7 • Dei:i .ion on the D f, na: iolron fer bite locul(} y Appeal cm Jtr sdiccion, 2 October I ~5 · "7'adif- Jur1sdictto D ision . para 89. 
IH /hid, 
l'1 lhf-d. para . 
~a Tadi1...C Jurisdiction Deci1>ion. para 94. 
lJ lkpon: ol' the Secretary-General Pursuant w Paragraph of · e · t.11·(r~' unci l ResoluLlau 80 ( 1993) (the ,. ·e relary-Cieo ··ral • s Rep -n"). pairn :l5 . 
' 2 The Motion, para 7" 
11 lb' Mot.ion, pl!lil'~ . 
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Yu · ~]avia"2 while tbe Bia."kic Judgement de,· ignated. t1 c Addifonal Proto 'ohi. as c 1wcntional 
la . 25 rn the pre ent case howe r, the Defenc.e argue.· tha.1 during the Indicun nl Period the 
conlli.cing ,1ies w. re not b und by nian.er of ,ot1 ntiot1, l fow. Croali· rntifie th Addi lion .1 
ProtocoJs n l l Ma.y 19 2. ·w 11 out-;ide the Jndic1:me t Period, and Croaitia and Bo nia and 
Herzegovina agreed pli ·iUy on 22 May I 992 to ob. crve the Additional P ·otocols. ;i ' On the lber 
hand th.. Defence a ·epts that as of 2 1 ovem ber l 9 9 J ., th oonflkting partie~ wer•e bound to 
observe the Addi ti 11al Proto ·:oh by mnuer of 

14. The Pti cu tion maintains that the conflk ing parties were b Lind to ob rve the p.rovi. ions 
of th• Addi it nal Prol J · by matter of conventional. I v (treaty law and special agre ments in 
for ·e) and b vjrtue of ustomary internatiooal faw?:-1 A · to tre ty law, the Pr secution .. ubmi ls that 
ili~.s was pi.incipaUy upon the basis of th ucce. ion if the Fed ml Republic of Yu go, lavi a (FRY) 
and oth r ·on, ti · enc . tat · u . the o iali t Federal Republic of Yugoslavia ( FRY) and that 8 
O ·to ·t 1991 i , th ffecti e date of ind · pendenc of Croati . z,, A for special a EU· ements, it asserts. 
that the Auditlona] Prntoc Is apply upon tbe bas:is of, fo example the special :1 reemenc between 
the President c,f th six Republic:. of ugoslavia dated 5 ovember Sl91 and the em rnndum of 
Unde landing ntered int on 27 November 1'991 by tile Republics u · Yugoslavia nnd Croat~n. 30 

FiinaUy. it . ubm il that prohibition · against attad:.'.•' on ci vilian~ and civHian o 1e-et · had by the 
Indictment Period, 1.mambi.guo1.dy been re ·ogni ·· as forming part f custom ry international 
law. 

15. he Trial hamber tnterprel~ lh finding b the A peal. Chamber in the ~ die Jurisdicti n 
Decision ca e a.s meanin1,, that if a. rnle i · cu. t ,mary in nature, there is. no need to di c:us.s wh lher 
the rule in que._tion belor g& to convenlic nal law. The T · .l Chambet ·n therefore e arnin fi l 
wh.ethc lhe norm in quesdon are cu t mary I aw. 

16. The Appeals Chamber in lhe Tadi Juris.di tion Deci. ion, di c s ·ed the: cx]st ·nc.: of 
.u ternary inl(;;TI1ational humani t:uian rule. appl.ic· ble to inrcrna] conflict . h. foun , th l State 

~ The: Motion.para lJ , .uoling Tcidfc Ui"isdi.c tion D ·i ioo, parn 69. 
, The otion, para 12 , r forrin,g to Tire Pros, ·wu,· v. Tihomi Blask.ic. Case Nu. IT-9~ - 14-T, Judgement, 3 March '000-("Bla"f<it; Judg~menl' , p:ara 172. 
24i 'fhe Ml}tion, para; I L , 

The Reply, para 8. 
111 Prose.c1.11ion Rcspi nsc Cmice ing Jmisdkti(Jn, para 4. 
l'J• The Prns 1.1tio.n ubm11:S thar alt ough Cr · ia's. in.stl'\lmcnt ohuoc4;ssio11 was lodged m1 I ay 1992, in a.ccordan. c 1th i11tcnra1i-om1:I practice a11tl ::is ex .r • i>Cd by Croatia in its instrunrent or u ess i-01'1. ithe Additiooo.! f' roi()C1Jl:s are d:eer.ni;d 10 h. c: ·ome int.o force retrooetively on Octo r 199 L the effective da te of indepr:J11dence. ProsccuH ri Response oocern.ing Jurisdktion, paras 9-B . 
:;o Prosecution Re~o!'\Sc C'ouceming Jrui dic!ion, p::ir-as 14-18. 
~ 1 Pro ecution Respo11 ·.c Con.cerui11g J risd iction. pa , ·s I 9-2: 
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ractice had d eloped sioce the 1930 · m th ~ et ect tl1al mles aiming at protechng the ci iban 
pop11l li m fonn part of cuwtomary intcmatioual 1 w. The :,ri 1 "h rnber wm .dopt a imilar 
·ip[ roa ·h in a c naining whether lh ptinciple contained in ll1e reJevanl prov.i)l.ion ' of the 
Additiunal Pn tl cols have anained th t.atu. o.f cu toma international law. 

17. Rules of cu tomary la · ·omelimes become treat ]aw. If lhe treaty in q uestion also conlaia 
rules that have not at: 1uired the status o ustomary int mational. faw. the laUer nl irids the I.a t.es 
pn.1ti to the treaty. Adherence to lrealies 1nay al ·o be an element to be ta_k n into consideration 
w en e ·tablishjng wheth r tale practi e has reached a 1 vel as to uppo11 th . accep ance fa ruJe 
s ·u t.omary intem ati nal law. rtide -1 and 52 o · A dd i1lonai Proh ·.ol I an I · rticle 1 · of 

Addi lional Prntocol fl d nol contain .new principle·. Th· recite eai:-Jier cod s.31 The Fou.rth 
Gene a Convcntjon expanded in detail. many ndc o( customary intemational law ~ nd The Hague 
rnk relating to ci· ilian. _ The prohibiti n f anacks on ci v"lian p·· pu]atil ns w ~ quali fied a_. a rule 
of intern tional customar law in 1938, by fonn . r British Pri.me Minister A.N. Chamber! in. 33 Th is 
po: ition was subs.equenUy onnufa( d m a re h.Hion t a w s nanimou.'I adopted by the 
As, embly ( f the League of Nat.ion rhe ame e-ar. The nited ations 1GcnernJ . sembly again 
e1n bodied tht ·· principles. i con. jdeFed general humanit lian princip]es ia ~esolution 24 · ~ . he 
JCJ con,. idet" d t hii- t pe of :tatemenl to rep c. enl the opinio ju.ris of the stat s pa sin~ the 
Re ·o]ut:ion and held that the , rule. re.tlect 'el mcntary coo ·ideration ·· of hmnan~ry·• applicable 
onde cuslom ary i ~o any armed confli - , wheth r it i of an in em al. or in tern tional character. 3tt 

l . A t lhe Orne of the adoption of lhe Addi ti. nal Plrotoro s., the ov, rwheln1in majority of s tate 
regarded lhe princip e · enun ' iated in Articles 51 and 52 dditionaJ Protocol l and in r l[cle l 
of Ad i:iltona] ProlocoJ JJ as general hmn a.n it.afrm prin iptes. The::. faue.r arc embodied in . orn 

uite · ' mili ry manua]s nd contrary practice ha· con. i ten ]y .me£ disapproval. 

32 Tfu{X and a. half i:sntmies ago, ,rotiu iiflad tbc di Hooi.ioR be · ei::n ·i iliarus .ind oombatanls . Th Lieoor Code in il$ articles. 3 and 25 ma.1nt ined ,1 • dis!in ti ,i. The Bro ·s ··Is Dcel,m~1ion of 1874 in artkles 15- • 1,..tc 1t at i i llaD dweHi11g rnr·e imnuiru: from auack~. E"e.n lhough tile Bru ·ids Dedurn1ion \•1a.G llC-'o'Cr ratified as a treaty i1 had wi~lc y ,ecrt acccried as decl ilrtU 1ry o f cusl m:ny international law I · d ing t l !1 • Hague C01t,..·cntio 11 o JI of 1899 m d .· o IV ol' l90? . 
'' h 1938, foJlowing Hie German. and Italian air fom:os operillion<: d ring the c ivil war in Sf'l,lin and iltl.ilar c ts tiy ~ an 111 hill , h.c expl.!incd that "ir is. agai.1n inlcm;,il.i mil aw 10 oomb c:ivi)iatis as such ilnd tci ma ~e ck i.bera1e ;,itla ks. upt)11 civilian I ipt1h.il.io ••. He for 1er ad{ d I.hat ··tirgcts which , ·e ai.meu Ill f om 1h:e air must be k(;lfai.ma1e rnrlitary bjc live& an~i tl 1,1,s1 b"' c,1r2r le of i ' ntiJi"au n' : see in L tudie~ and , says n fotcrnati nal Ht1mani1 ian Law 1:1 d Red Cr Prindples. ill H 111:1 or o. Jean .Piel.et L R. Penna. u omary Inrcrmttional l..a N ruicl IPri)I o 1: I'.! ualy:.is of'( me Provi l tL, Ed. MW'!ums ijhofL I . See alw Tadic fonsdl.cticm Decision, parns I O el J I!</ . : S~e T. tlic Juri ·cl.i'-1on Oedsion~;,ai-1;1 ~ 0 J ; ~lso, Oppcnra:im , lfltc.'.11-atioriar L w. V L Il, pp 52 , l . G.A. Rc-s. 2444, N G AOR,. 23 c s1c,n , Supp. . 18, , De., , A/7 l t 19 \.9 J. 

J/1 ce Cai e one ming M'litary and P, a,mi licmy Actlvi1ie;; in and guinsl Nicarrogua ]CJ, I 86, Rep. 14, pmas 2 l , - 19; m l9% in its Advi_- 1ry 0, ini on 1h Leg.i iiy of uc le;;ir Wc:ap 111·, 1he JCJ observed ag.iirt that " the cardinal prin ipk :.; oontained in the ~. · L cons1.iu,11 i g l e fahtic o h uma11i1.irhm law . re t w following. The ·irsl fa aim d at 1h.e protecl.it n. uf 1hc ch•ili~n popubli 11 and ci rl ian o bj and es.labfodx:s (h:·• d:i:,tinction becwc.ien o 1b:ui:mt and r,on-
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19. Th . drafting hi.story of th . Addi i in.I Pro(Lcol also d · l' indica le the opinio j~ris of the 
lat s. It lenves 11 0 d ubt that Arti , 51 of A ditio11ai Pr -tocol I il1tiUed "Proliection of the iviiian 

Population" and compdsed of eight para raph - p.rm•id · s f r a cu -w m.ary princi pl of prot-ecti m of 
ci viJian ag.1in 1: '. rm d co:nm t in i t fi rst paragraph .37 Arti 52 entitled ··General Protec i n of 
Civilian Objec '' fil,lt s. that ci · -lian t bj,ec:ls enj oy prote ti tl from atl ack and eprisals nnd c; ntain 
three paragraph · .. 38 The lhree paragraph· tale a general principle of inlemali oal humanHad an law 
that civil ian objects must not be ubjiect to military ana k.·. 39 Thi11 m le is !he necessary pend nl of 

rtide 1 < f Additional Pli1 toe I 1,40 and is a reaffirmation o a similar rovis ion contained in lhe 
Gcn.eva. C nvention JV_ 

20- At1.icle l of Additi mal Prot ·ol 1l enlitl•ed ·• Prot -ction of th Civff an Population" corna.ins 
three paragraph - hich mirrors the fir ·t three paragraph ,f rli le 5 l of Addiii.onal PrOloe< J .t rt is 
em ph.. sized that 1tide 1 of Add ili -nal Prot ol U stat -s thaL A ddit.i onal Protocol II appl ie to 
c< nflict not co · ered by Addi ional Pr locol L 

21. The Tdal Cham -r has nod ubt that .· · rlides 1 and 52 of Addit.ion l Proto ol I and Article 
of Ad iti nal Protocol rr on ·ti lllte a reaffinnaliun and r formul tion. not long hef the 

Indictment Peril I,. f the exi ting norm of u t m.ar inte1 mi nal law. which prohibit att.a ·ks on 
civHi an · and civilian objects_ 

22. The referenc - lo the Addi lion 1 Prot cols b-, the u r: ta the Indjctment f Ihe .,, md. ' 
r,ecogniz ·d b " L to be u.nde.- toad a. a r t rcn ·O a clear and reiativ -J· recent legal instrument in 
which the re lev nt prnMbiriu11 · under cust mary intern tiona] la v i ' .r.eafnrmcd. Th D fence s 
o 1cction to th u e of the c forencc to inslrnrnenr -, whi.ch are not li ~(ed as ourc of cu loma:ry fa 
by h- Secretary-General R por t., L lherehrc r jected. 

comh::ua.nts; leites rn ,,s t flevcr make i ilians ILhc . lbjtx: of m.tai; - [ . .. ]:, lCJ, Advi ocy Op.in.ioll of 19% on t · [_.egal.'ty pf u1.:kar e:apo . , lCJ Rep. l'996, para 7 8, 
1' 11w Unjted Ki r1gdum delegai ·• in the n· plomar.ic Confcrc c- obscn•cd th~! paragraphs co 3 o J\rti le ~ .I enlitk:d protecti n of the i vilfau popula tion" conlain " n valuaMe rcaffinnution of exisli rig customary mies of inkmalionaJ law" d igned !o prol.ect dv.il.i m;. (i official n )rds p 164-~ for !he Ukr.ii111i:m delegate, para • aph 2 1s '"in liae \ ilf'I the geine lly reoognize-d rules of inlem ational law"_ lbiJ, p 2 t He had futr1h.e r emphasized H ,tt pmhi hibon of u. i11g the civil.ian po ' lal.ion for hieldil.'l.g mili1ar ' objcc:' ·v _ in n iclc 2 (f f c c lVth onvcnlion i, rcnffinned in Article S 1. . For lhe Can~dian de! gale many of 1hc pro- i~.i.oos of rticle 5 I are "co<lific.ih n l [ custc>mairy ialemati.onal Jaw''. -6 o "fie i Rc:c.--ord;,; p J7 9~ 

-~ Arti.d • 5Q;_ I pr, vitk: th.a! ohjec11 ,,_,,hie h :ire not mcl ii.ny objecli vcs arc "'civ ilhm o .iixts." _ Acude 52, 2 ckfincs what , . i!itar oh'ectives a..-e. rtic!e 52.J posillllatc. thal in ca. ·c of dm1 t w .ctilcr a o:Nfli I civiHan 1bjc:ct such a • place t" orship. hn · or dweUi g, or a :s.choul i wed for an ",e.Jl ·iiv -coritribl!l ion 10 military action~. such plaet.:. s.':tall he !~1WSiJmcd ~.ot _ be _so ~•~- _ • . See U1c ladic Jun ·d.icuon De.c1. 10 11, paras 100 r. eqmnir. 
40 ] t wo1;1I I ha.vc been intl.e1;,_ oo pro idc for a pl'i 1"1C::i1)!e of pro1.ec tion of ci vHians if Hi t:-rc wou!c:I ha \' <C bet.11 110 irnmun.ily granted IQ civHfan d,1i1ellia.,gs" 
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23. The requirement f r the applicatic n Article 3 of the tamte that lh violation of lhe lia\ . 
and ·ustom.s of war W]th which the Accu oo i~ charg ed. com,tifute 

in ernaliona] humanitarian law is thu - fulfilled.-11 

Iati n. o · a ruk of 

-4. Upon the finding of Lhe TriaJ Chamber that the n rm . in que lion f, H within lthe scope cf 
A:rtide of t e Statute, it i · not nece ,ry t · con ider whether th ·c nonn - ply as a mauer of 
conv ·ntional law b -tween the confli tin r prurtie.s_ 

B. Impl'oper llarging in the Indictment 

25. The Defence subrni s on the one hand lhat Artide 3 of lhe tatute t'uncti ns a~ a r sidual 
·fause and that the Pro. ecmio11 ''.i I ot all wed to arbi trari]y opt fot either rti •]e 2 or Arti le 3."'u 

The Ace , d ha been fatrged wi.th 15- counts under Article 3 of the Stalutc. with only ne count 
broug I under Artie.I 2 (c tmt B). On the other hand, the Defence submit· hat the lrtdictmenl' . 
charging of the A · cosed with ll c - aga1 n sl ,cj vilians on lhe ba:si o · both. Addition l ProlocoL i 
improper! mufailiv.e.43 The Pros cution r lies on the Celebici Appeal Judgerncor's conclusions 
.• egrurding cmnuJaljv - ·lmrging lo addre .. th is lau r arguin ·nt and submit· that th i: fimling 111utadis 
mutcmdis, ex l -ild, to and di. pen ·e with the obje ·tion of the Defeti:ce r arding th · residual nature 
of common Articl 3. 

26. Th Defence repli s that the vi w of the AppeaJ. hannber in '£h Celebici Judgement 
reJate he admi sibility of charging for the arne act under lwo count, of the iodi ·tment, for 
e am.pl pur uant i rticle:s 2 and 3 f the :..,r.ali.He·· wherca · in the .a ' to which the Motion 
rela~cs, "there is ju ton ·ount whi h i ·· ·imp] 1,1nte-nabl,e as il ·ontains contradictory alle •·1tion.,;;·• 45 
The Def ' further rcpli s I hat ''the Tri al Chamber , 'tmn t cept or reject in ])art _ r condi lionally 
• count - f the ind ic m ent, which is ine itable if lhe logic of the i111dictm nt in thi matter were 

foUowed '. 

27. Th Pro ecution maintains that umulative charging con titm s th· u. ual and accepted 
pr.acti ·e of this Tribunal , a. recogni ed , y the Ap: aJ - Chian1ber in the Celebici Ap . ·al 

4 1 See Tadi ' Juris,diction Dei:;i: ion. p ra 94 .. 
4 Tile Mol1on, paras 1:7 -
~ The Moht'H'I, para 29. 
•• roseeution Rcspons Co cerning Jurisdiction. p-ar 26 and d-ie Pro ocutil r1 R ·s.pon~ cialed 2 1. ebmar. 2002. pa a 
4 · The Reply, para I J, 
4" he Rt ply. para IL 
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Judg menL41 It maintai n, that a]though Article I of Additi onaJ Pr to ·ol. n provid · lhal 
·imultaneou · charging f b th Additi nai. Ptot Is .ii-: e ·luded, umulatl charging of both 

dditi.onaI Protoc t i · not de j gned to- re ult in I. e inmltarieou application f b th Pro cols to 
the arnc ·onduct bot ins1ead lo ensure that unfo:, fol allac ''.tmraes ma be brought irresp ctive · 

hetb r the c ntlict is determined to be of an imemational or non-intcmational character. & Alt.he 
sam time, the Pmsei,;;uri. n accept ' that where ii is labJishcd that Additional Pwtucol I applies 
(that is. v hen the conllict is deemed to be inieflla(ional (h simultaneotls a p Li ation of dditional1 

Proto' 11 a is e ·luded pur, uant to Artide I f lhat Protoc 1. 

28. As C.( rre ·l1y ohs, rve:d by the Pro.'e<.:Ut1on, the um tdative ch rging f both Prnl.ocol is not 
de igned to re u.lt .in the simuJta eou · application of both Prot · ,1 to the same conduct but i ,tead 
to ·n ure that unlawful aUack •charges m , b brought irrespective I f whether lhe con. jct i· 
d·termined tl be of an international or non-int.er alional ·harncter. Fur llli. re·· on. umu1ati e 

harg]ng con ·trtute · the accepted practic of this Tribunal , ~ recogni ·ed by th Appeal. · hamber 
in [he 'debici judgement 9 

ctm1l!llaliv1.: charging is I[. ,.] aHo d i.n tight o( I.he fact tluu, priOI' t th~ pre...enh lion uf foll f tile ev.idence. i• i.s not pn. ' i k to e.ti:rmiine to a ccrtaint \\-'llich of the 'hargc~ ilro1:1gh1 again. I: an i!l(.'CUscd , ill be pr Y •11 . The Trit unal Cl1a:n, her i ·· beuer poi •d after the pa t ie · r,n:scntat t 11 of lhi; ev· en ,i;, e aJuatc wiuch oJ the ·lmrge may be retained, based I pon Ille suffidcncy of the e idenc . 

29. Thi. find.ing, mutati!, mutandi.~, tend. t and d.i s e,re::. wirh lhe objection of the Defen 
regardjng the re:i u.al nature of Com :non At1·c1 3. The Pnrecuti n i ·· ail: li rt to ch se char es 

b: . ct· . h . · d' ~o to be rought a 0 niSl an a u-i;ed ; ~t ex, rci · s 1. reuon w ,en pre nng m 1i.:rme.ms: 

4' 't!U! Pmset.·wor v lejnil Dela/it.' .el al. as • N . JT-96-2 1-A. fodgemclll, 20 ·1--ebrnnry 2001 (' Celel)i 'i Appeal Judgemenil''), 
4!t P10secuhrm Re pons,: C oncerniag Jurisdiction, para. 26. 
4" Cel.ebfci Appeal Judgemcnl. p,lil·~ 

S-cc for in, tancc, the Ce.lt:bi i ppcal Judge,tt nt, par.a. 6 2. 
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1563 

PURSUANT TO Ruic 72 of the Rules; 

HEREBY, DENIES the Motion in respec t o f the Defence·s challenge tu the jurisdiction of the 

Tribunal. 

Done in both English and French. the English text being authoritative. 

Dated th is 7th day of June 2002 
At The Hague. 
The Netherlands. 

Cose No: IT-01 -42-PT 

[Seal of the Tribunal] 

12 7 June2002 




