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mis TRIAl.. CHAMBER of the International Tribunal for the Proseoution of Persons 

Responsible for Serious. Violations of Intemational Humanitarian Law Committed in the Territory 

of the Fonner Yugoola\'ia since 199'1 ("'Internatio 1al Tribunal') . 

BEING SEISED of the •~Prosecution's fo.tion for fod.kial otice of Adjudicated Facts Relevant to 

·th Municipality of Brt:ko'', tited by the Office of t!he Prosecutor ("Prosecution") on 25 April 2002 

( 'the Motion")) in \Vhich the Prosec.ution :requests the Trial Chamber to take judicial notice of facts 

related to events which occurred in th.e municipality ofBrcko during a time relevant ,to. ,the period in 

the indictment pursuant to Rules 94 (B) of the Ru]es, 1 submitting the foHowing,: 

(a) The principle of judicial economy is an important c.onsideni fon in the condu:Ct of trials and 

in particular gi v,en the time limira ii.ons unposed on the Prosecutio in thi.s. trial; 

(b) Taking jucf cial notice of previously djudkat.ed fru;ts will serve the .interests of jli.ldfo"al 

economy in this -case by pennitting the focus on those disputed • acts which have not been 

the subject of other trials· 

( c) WhlJst the parties must be heard, Rule 94 does not re-quir the consent of the parties; 

(d) The use of j,udidal r :0•tice has the added advan.tage of not requiring witnesses to repealedly 

travel to the Tribunal to gi.ve the.ir ·evidence·. 

(e) A fuHy litigated f.wt} uh:imate]y disposed of by another Chamber, should be accepted by a 

Chamber faced with the same facti and t:he right to be h.ear-d affords a party an opportunity 

,to raise any new or additional evidence regarding the fact l)roposed to b admitted under 

Ruk94; and 

(f) If admission of the facn;. under Rule 94 (B) is not ordered, nothing would prevent the 

Chmnber from admitting e"ridence it deemed probative under Rwe 89 (C). ordering the 

Prnsc-cutfon to produce additional. evidence wder Ruie 98 or subsequently excluding dre 

evidenrtiait value of the adjudicated facts under Rule 89 (D ), 

N011NIG the '"Response by the Amid Curiae to Prosecution •·s Motion for Judicial otice of 

Adjudicated Facts Reievam: to th Municipality of Brcko"' filed by the amid curiae on 9 May 

2002,. in which the Trial Chamher is request.ed to deny the application fo:r admission of adjudicated 

facts set out in the Motion on the ba.5.is. -of the foUowing: 

1 These facts are ,takeu from Proseculor v. Jelisic, "Judgment", C se No. ITT9~H .0-T, 14 Detffllher 1999}, 
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{a) The jurisprudence of the ICTY and I TR interprets Rut 94 as covedng only "facts not 

subje-ct to reasonabl dispute"; 

(b) The facts are based on witness statements and descriptions contained in the faotual basis to 

the plea arranged between the parties. If the facts emanate from voluntary admissions made 

by Je1isic th n they are not the proper subject of judiciaJ notice. m. such admissions speak 

neither to the .. general c:une:ncy of the fact nor to its indisputable character"; 

(c) .lt is Jikeiy that the acc.u ed wm dispute these facts~ 

(d) Articles: 21 .2 and 2 l. 4( e) indicate the accused s right to a fair trial and to examine or hav,e 

examined Prosecution: evidence. and the aocused has a general right to an independent 

determiuatio of the facts in issue; and 

( e) Th submission of the Prosecution that evidence could be called in rebuttal of the judicially 

noticed facts would tend to und.ermine the very nature of the Rule. 

CONSIDERING that for a fact to b capabl of admission ood!e:r Rule 94 {B) of the Rules of 

Procedure and Evidence of the International TribwiaJ ('"'RuJes") it should be truly adjudicated and 

not based upon an agreement between parties to previ,ous proceedings. such as agreed facts 

underpinning a plea agreement, 2 

CONSIDERING that whibt some o· the facts set out in Anne A to the Prosecution's Motion may 

have been derived from evidence Jed at trial ( as opposed to facts agreed by the parties),. those facts 

concerned the genoddid intent , f die accused in those PfiOCeedings and were led in respect of that 

limited issue, 

CONSIDERING that, whilst the Trial Chamber i wilting to consider the admission -of truly 

adjudicated facts, particularly where such facts. are extracted from cases for wt ich the Appeals 

Chamber has nded on the m rits ,or has. not been called upon to do so, it dioes oot consider the facts 

presented under the circumstances of the Jeli-sic case to be properly susceptible of judicial oorice. 

CO SIDERING that it is not app11opria1e to consider die admission of such mat,erial under Rule 89 

(C) of the Rule , 

z The Trial Cb.amber is persuadcsd that the position tu.en in 1he JCTR case, Prosec.utor ~·. Sem«nza, ''Dec ision on the 

Prosecutor's Motion for J .dici Notioe aJJd p - l!lfl11ptioos of f act Pursuant to Rules 94 and 54", 3 November 2000, 

was ,ro:rrect when the Chamber staud; ''(P]acts llha.t a.re vO:hmtarily adm.ittecJ b)' an aQCU..~d m the oont . _t of a 

l!)rocee~. are not the proper subject of j;udkiel notice b~e ucb admissions speak nmther to he ~ ol:llttn.cy of 

th.e , "t nor to its indisputable cbaractG.r''. 
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PURSUANT TO Rule 94 of the RuJes 

HEREBY DE IES the Motion. 

Done in English and French. the English text being authoritative. 

Dated thjs fifth day of June 2002 

AtTheHague 
The Netherlands 

Case No. IT42-S4--T 

Richard May 
Presiding Judge 

'[Seal of the Tribunal] 

S Jwe-2002 




