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1·. BACKGROUND 

L The Office of the Prosecutor ("'Prosecutionj filed a confidential motion with ex parte 
appendices entit1ed '"Prosec,ution Motion for Protective Measures fur Victims and Witn sses 
Pursuant to RuJe 69(A)' on 5 April 2002 (<!-the instant MotioH'l The Motion seeks specific 
pr·misionall protective measures for witnesses whose statements form. part of the supporting 
material: for the Bosnia Indictment as weU as petnttssion to wilhhoJd unredacted disclosure 
of such witnesses until 30 days -prior to a firm trial date of the ,charges set out ·o the Bosnia 
Indictment in these proceedings:. It follows an. initial request by the Pr-osecution For 
provisionaJ protective measures; 1 a Decision by the TriaJ Cbamber on that Motion;.? a 
reques.t by the Prosecution for fHrther time to contact witnesses3 an Order by the Trial 
Cb.amber granting the Prosecution more tim.e4 and a second substantive dec~sion on an 
applica:tfou for partfoula:r protective measures. 5 

,1 ''Prosecution Motion fot Provision.at Protective .MeasllteS Pursuant to Ru.le 6-9" 011 4 January 2002 ("'First Motion ') 
and "Prosecution Motion for Provisional Protec:th•e Measures Punuaru to Rule 69: Prosecution Respo11se to Orde:r for 
Further Submiss.ioo.s" (''Second Motion"), which together made up the mwa..1 request. 
i "Decision on Prosecution Mgtion Cw Provisional Protective MeaslID!S" i.ss,ued on 19 February 2002 ("the .Decision"). 
3 ''P.rooeeui:ion. Request for fw:thcr Time to Contact Wi.tr!es.se "• filed cm l March 2002 ("'Further Time Reque-st."). J::>ei;iswn on Prosecution Roquest fo:r Further Time to Contact Witoosses- issued on S Marcil 2002 t"Further Tune Oro.er''}. 
~-"Dcc:lskm on Prosccmion. Motion for Protecti\le Mc,asures for Victims andl Wj1Dcsses" issued. OJI l 9 .Ma.di 2002: ("'the 
Second Decis'.on''). 
Case No. IT-02-64-T Ji7 Aptil 2002 
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U. THE L.i\W 

2. The Prosecution relies Rule 69 of ,the Rules of Procedure and Evidence of the Tribunal 

{"Ru!es'l 

3. The Trial Chamber having ahe.ady made its orders with respect to the need for the 

Prosecution to make out a. case for particular protective measures on a witness by witness 
basis, now considers ,the applicatfom made in 1h instant Motion. Rule 69 (A) pro ides that 
non-disclosure of the identity of a victim or witness who ma.y be in danger or at risk may 
' in exceptional circumstances be ordered witil such person is b:fought under the protection: 
of the Tribunal. Rule 69 (C) provides that, subject to Rule 75. 'the identity of the victim or 
witness shall be disclosed in sufficient time prior to the b'ial to allow adequate time for 
preparalion of the defence'". In i:ts Decision, the Trial Chamber noted th.at there wer,e :sev,eral 
criteria that wouJd need to be considered in respect of applications made under R lle 69 (A) 
for specific protective measures for witnesses:1 including: 

(a) the likelihood that Prosecution witnesses wiU be interfered with. or intimwdated once 
their identity is made .known to the accused and h · s counsel, but not the public; 

(b) the ex.tent to which the power to make protective orders can be used to protect 

individual victims or w · tnesses: in Che particular trial1 and measures which simpffly 
make H. easier for the Prosecution to bring cases against other persons in the fu.ture; 
and 

( c), the length of time before the triail at which th.e identity of the v~cti:ms rum witnesses: 
must be disclosed to the accused (the time allowed for p1eparati.on must be time 

before trial cmnmences rather than before the witness gi'V'es evidence). 

4, The .Prosecution itself refers to a further passage from the Decision of the Trial Chamber in. 
the Brtlanin ca.5e., in which it was held that fi ar expressed by potential witness were n.ot hl 
them.selves sufficient to e.s:tab1ish a real likelihood that they may be in danger or at risk. 
What is required to, i11terfore ,vith the rights of the accused in thls respect is something 
more.6 The Tri.al Chamber sees, this as an important element of the flm criterion set out 
above, 

6 Pro ecwor v. Brdanin and TaJi,f. "Decision ,on Motion by Prosecution fur hotective Measure • Case o. ilT-99-36-
Pf. 3 July 2-000 ("Bt&mm Decision' }, pan. 31. 
Case . o. IT-02-,54-T 17 April 2002 
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5. The Prosecution applications concerning witnesses set out in its confidential and ex parte 

Appendix A will be assessed on tl1ese crileria. 

Case No. IT -02-54-T 17 April 2002 
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Ill. DECISION ON THE PROSECUTION'S MOTION 

6. The Prosecution seeks protective measures under Rule 69 (A) for 23 witnesses. Of those, a 

detailed application is made in respect of only three. Two of the three witnesses for whom 

specific applications for protective measures are made are supported by the declarations of 

investigators set out in confidential and ex parte Appendix B to the instant Motion. The 

Prosecution has been unable to contact the other 20 witnesses, despite efforts to locate them 

through the Agency for Information and Documentation in Bosnia and Henegovioa 

("AID"). 

7. 

8. 

The Prosecution submits that these applications are based on a genuine danger or risk 

attaching to these particular witnesses and not simply to make it easier for the Prosecution to 

bring cases against other persons in the future. 

With respect to protective measures sought on behalf of the three witnesses identified in 

confidential and ex pane Appendix A to the instant Motion, the Trial Chamber has applied 

the criteria set out above and detenoined that the Prosecution has satisfied the Chamber that 

protective measures under Rule 69 (A) are appropriate in respect all three witnesses. 

9. With respect to the further 20 witnesses not contacted, the Prosecution submits that they 

should be granted protective measures under Rule 69 (A) despite the absence of an 

application setting out the grounds, if any, for such a request It is argued that the Trial 

Chamber has acknowledged its affirmative duty to protect victims and witnesses, that 

exceptional circumstances exist in such a case involving large numbers of witnesses who 

could not be contacted despite diligent effort and that such an onlcr would not prejudice the 

accused at a time when the trial of these charges is not likely to commence for many 

months. It is stated that the Prosecution would continue its efforts to contact these witnesses 

and, if able to do so, would immediately disclose the statements to the accused if the witness 

was not in fact in danger or at risk. 

10. The Trial Chamber accepts that the Prosecution has had considerable difficulty contacting 

these witnesses and that diligent efforts to do so have been made by it. However, it is also 

noted that we gave a generous extension of time in which to contact witnesses, which has 

now expired, and that in the Further Time Order we expressly stated: "there wiU be no 

further extensions given with respect to the Trial Chamber's orders". The Prosecution will 

Case No. IT--02-54-T 17 April 2002 
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be required forthwith to make unredacted disclosure to the accused of the further 20 

witnesses in question. 

11. Finally, as stated in the Second Decision, the Trial Chamber believes that a period of 30 

days prior to the timetabled trial date is an appropriate time within which the Prosecution 

must disclose the statements of witnesses granted prolL'Ctive measures under Rule 69 (A). 

The Chamber previously ordered that the Prosecution will be required to disclose the 

statements of witnesses relevant to the Bosnia indictment i.n unredacted form on I Jlllle 

2002. The Prosecution now seeks an order that unredacted disclosure of all witnesses 

granted protective measures pursuant to Rule 69 (A) be made 30 days before a firm date of 

trial of the Bosnia charges. This request is in effect a request to vary the Chamber's previous 

order. The Trial Chamber provided in its previous order that the date for unredacted 

disclosure may be shifted if the Croatia and Bosnia parts of the trial were to commence on a 

later date (thus the words "unless otherwise ordered" were employed with reference to the 

deadline ordered). The Chambl.-r notes that it currently envisages the Croatia and Bosnia 

parts of the trial will commence on 26 August 2002. Therefore, the Chamber will vary its 

previous order and the Prosecution will be required to make unredacted disclosure of all 

statements concerning witnesses granted protection pursuant to Rule 69 (A) by 26 July 

2002, unless we order otherwise. Furthermore, the Trial Chamber reiterates that its order 

relates to the commencement of the Croatia and Bosnia parts of the trial and contemplates 

that unredacted disclosure will be made with respect to the two indictments at the same 

time, rather than on a staggered basis. 

Case No. IT-02-54-T 17 April 2002 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

7 

IV. DISPOSITION 

12. For the foregoing reasons, the Trial Chamber ORDERS as follows: 

(!) The three witnesses for whom the Prosecution makes detailed applications, identified in 

confidential and ex parte Appendix A of the instant Motion, are granted provisional 

protective measures in accordance with Rule 69 and under the same conditions as set out in 

the Second Decision. 

(2) The other twenty witnesses identified in confidential and ex parte Appendix A to the instant 

Motion will not be granted the protective measures sought and the Prosecution is ordered to 

disclose their unredacted statements forthwith. 

(3) The statements of all witnesses for whom protective measures are granted pursuant to Rule 

69 (A) shall be disclosed to the accused in unredacted fonn by 26 July 2002, unless 

otherwise ordered by the Trial Chamber. 

Done in English and French, the English text being authoritative. 

Dated this seventeenth day of April 2002 
At The Hague 
The Netherlands 
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Presiding 
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