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l. PROCEDUR_A.L BACKGROUND 

l. Pursuant to Rule 65 of the Rules of Pr: edure arid Evidence of Che Tribunal (herein f te '"the 
Rul , ") the Accused Draga11 Jo i.c fried a "'Propo,sal for a Provt ional Release from Prison' on 
10 Jan uar 2002 {herein after "the Proposal" _ 

Major Drngan Jokic ~ joint.I charged with Colone Vidoje Bia ojevic and Major Dragan 
0brenov1c. In particular, a a participant in a joint criminal! ent .rp is.e th Accused is aHeged to 
b responsible for crim . agatnst humani1 ) 1 and war crime.s committed duii ng the ran of 
'rebreni a i11 199· when he- , as aUegedl1. Chief of En inceri ng and Duty Officer of the 

Zvornik Brigade, 

2. On 29 l nuary 2002., the Office of 1he Prosecutor fil.e<l a "Motion to Delay Consideration of 
Proposal ·or Provisional Release from Pri. on for the Defendan. Dragan fokic'' (hereinaft 1 "'the 
loti;on"), in whi ·h the Prosec1..nor infonne the Chamber that the artie. had agreed that 
-onsideration of h • Propo at shou.ld be dela e-d pending furthe-r di c-u ·sion. between lhern. On 

_o February 2002, at a Rule 65ter (I) meeti ng, the- Parties agreed to postpone further 
conside1 tion of the Propo al until afi er J 5 March 2002. 

The "Prosecution Response to Req uesl for Pro vi si onal Release for ccused Jo!kic (hereinafter 
icthe Response ') -. as m d on 20 March 2002. It ta ed th at the Pr cuti.on had no objection to 
the Proposal's being granted a:s long a se ·era't coriditi.on wer met. 

4. On 2j March 2002, considering that i, the detenni nation of th· matter it would be of as i tance 
- if neces ru-y - o seek or I clarification on the guarantee. prov.ided and to seek additional 
guarantee from ,n uthorised Repre entative ·Of the Govemmen of Bo nia and Herzegovina, 
th Tri .1 hamber is.sued an Orde:r 1.0 the R presentaLi e o,f hie Go ·enun.enl of B snia and 
Herze go imt to au.end the oro I he ari n • scheduled the · .ame d::1 . 

5. On 21 March 2002. th , Defence fi led a 'Reply to Respons • of Prosecution regarding Motion for 
Provisional R eh~a e'' (hereinaflel' ''the Reply")- e . . enlially r 'peating the arguments set ou l in th -
Proposal 

Care ,. H -02·:5 -iPT 2 March 2002 
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6 . he H st country,. he Netherland • id not ob · ct to lhc Proposal on the understanding that if 
re leased, the Ac used would leave th ctherfa:nd ·, 

7. The Tri a.I Cham r heard the om! rgument. of th Parties on 2 1 March 2002. During the oral 
hearing 1he Prosecuhon rifirmed that it had no obj 0tions. to Jokic' provisio al. release arid 

rted that he had voluntarily urr:endlered 10 the jurisd'1ction of the Tribunal and that. ven 
beating jn mind the seriou _ crimes allegedly ommitted. th re 1s no reason to b heve that there 
is a'!ly ri k of fli O'hl or that, i released. \ ill pos a dang r to any 1ktim m· witne s.. 

8. On 22 March 200 the Mintster CounseUor of the Bo nia and Herzego ina Pres~d n y L.i ison 
Office in The Ha ue senl a lette to 1he Int rnational Tribun I in which j11formed the Trial 
Chamber that i:t wa impo&sible for him to attend the oraJ bearing. ln addition, l.e st.re ed '"the 
rwn~e- is1enc of tale organs of Bosnia and Herz govinl., that ould pro td,e condition for 
. umplet.e and effective implementation of the Trial Chamb· r 's decision '' as oppo ·ed to 
executi v powe , av ai lablle .in the enti ti: - ·• 

n. APPLICABLE LAW 

9·. R le 6 of t.he Rule.s .sets out the basis upon which Trial Chamber may order provi 1ona.l 
releas of an accu ·ed. 

·· ( A) Once detained,, {m a cu ed may not b-e re.leased except upon an order of a hamber. 
(B)Release may be ordered by a Trial Chamber om. .after hearing the host country af!d 
only if it is .~atisfied that t11e a.c used ~ ill appear for trial and, if released. will 1wt po .. fe a 
dan,,; •r to any victim, wime s or other persnn. 

)The Trial Chamber ma , impo ·e uch conditions upon releas of the ,accused a · it may 
determine appropr.in.te, including the execution of a bail b<md l.md the observance of such 
conditions as are necessa _ to ensure the prese,1ce of the accused for t.rial and the 
protection of others. ''[. .. } 

W. Artide 21(3) of tit Statute of the Tribunal do t.ed h ecurity ouncil resolution 827 of 25 
Ma 1993 (hereinafter "the Statute'') mandate · lli l .. the cc1.ised shall be pres limed tnno ·ent 

ntil proved . uilty" . T his prov.is-ioTI bo 'h rene t and rd rs to in · mat1011 I ·tandards as 
enshrin · d. inter ctlia in Article I4( .... ) of the International Covenan · on C i i I and Pohti al Ri 0 hts 

Ca~e, No . IT-02-- ·PT 3 28 Mardi 2002 
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of 19 December l966 {ner · inafter " lhe ICCPR' an Article 6(2) of the Con ention for the 
Protection of Human Ri 0 hts and ndrunental Freedom of 4 overnber 1950 (h r-einaf r "the 
ECHR '}. 

11. Furthermore, Artjde 9(3 of the I CPR emphasi._es inter alia that "it shall not be th general 
ml,e that persons awaiting trial :iliaU d tai ned in cu tod y. but release may be ubject to 
guar ntees :to appea for trial". Arti le 5{3) of the ECHR provid, inter alia that · everyone 
arrested or detained . . . shall be nt.itled o trial withi.r1 a reason bJe time or Lo rel e pending 
trial. Release may be conditioned by guarantee lo appear for trial' . 

12. Th se human .right instruments fo 1 part of pubhc imernatfona] la.w. 

13. AdditiouaU , as regam-ds the JCCPR. it must he ,aken into accoun t that th following part of the 
f rmer Y osJavia are now I nhed Nations member Stat s: Bosni~t and Herzegovina. Croatia, 
th forme Yugoslav Republic of Macedonia, Slovenia and the deral Republic of Yugosla ~a. 

mongst 147 State , they are parties to the , CPR. As a uibun· l of the United Nation.. h 
ICT . i committed to he standru-ds of the lCCPR, and the inhabitants of m ·mber States of the 
United axion· enjoy the fundamental free<ionts within the framework of a Uni.ted atio:ns 
court. 

14. As regards the ECHR , roatia Slov nia and the form r Yugosfo Republic of ilacedonia are 
rnembe · tates of the Coun iJ of Europe and part', · to the CHR. Other p~rts of om1er 
Yugo la i.a have candidate stat 1. within th Counci l of Europe ,; hich represents 4 pan­
European 'OUntr]e , 4 1 of whi h have ratified the ECHR. Based on its application of rn April 
1995, Bosnia and H rzegovina w.i!I accede as number 44 in April1 2002 1• 

Vi . . he lCT is entrusted with bringing justioe to 'the form r Yugoslavia, a part of Europe. •irst 
afld foremo t, thi means justice for the · ictim , d e.ir relatives an t.he innocent peopl . Ju lice. 
however, aJ o means respect for the aUeged perpetrators' fund· mental tights. herefore, no 
di ti nctiori. an be d wn ben een persons fadng criminal prO()edu s, in heir ho , e country or 
on an intern tiomlil Jew!. Additional I , a dj linction cannot be dr.:iwn between the in habitants. of 
States of the former Yugoslavia, regarcUe.·s of, he,ther lhe are members Sta es of the ou11dl 
of ,lltope. 

4 
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Hi Rufe 65 mu ' t therefore he read. i11 the light of tit JO PR nd ,_,, HR arid the r levant 
'urisprud -n e. 

APPLICATION~OF THE LA\ 
- - --

17. The applicatioll of the aforem nhoned principle tipula:H: that, as regar s prosecuti.on b fore 
an int mational co rt, de Jure pre-tri al detell1lion st ould be the exception nd no th rule . 
U ,hke r:iationaf courts the International Tribunal does nOl have its own co rcive po\ e.r to 
,enfome its decisions, and for thi rea on pre-trial detention . eems de facto to be rather the rule 
at the lCTY. dditionally, one must take into acx;ount the. fact. that the fuJI name of th -C-TY 
mention "s rious" rime only. Neverthel, , lea ing the aforem ntioned human 1ights 
unchanged , ut apply'ng them pedficaJJy for the purposes of an intern tional criminal C{HJ:rt , 
Ru) 65 all ws for provisional release. Any sys\ m of mandatory detention 0111 remand is per se 
i11-compatible " ith Anicle 5( ) of the onve:11tio11.2 In view of ,this, the Ttia] Chamber must 
interpret Rule 65 uot in ab tracto but with regard to th factual ba i of the sfr1gl case and with 
respect to the concreP ituation of the individual applicant. 

18, Moreover, when imerpret~l g Rule 65 , lhe general principle of propo,rtiona]ity must be tak n ~nto 
account A measure in publi.c international law i:- proponi.onal only when (1) suitable {2) 
n ce sa a d hen (3) its degree and scope remain in a re sonable rdat1onship to the 
envisaged target. Procedural measure hould never be ,capricious or exc ·sive. If it is 
s f 1cient to use a more lenient m a.sure, that measure mu "t be app.lied, 

19. In d t mu ing the fac or relevant to the ded ~on-making process, Tiiaf Cham r f :;tated 
recently: 

"FiTst the Tribunal lach it own mean.r to execute a warrant of arre .. t , or to re.-.arre.s,t an accused who hrn been provisionally relea,~ed. II mll;sl also rely o.n the co-operation. of St(lt . for the surveillance of accused who hat•,e bee~ releos d. This can for a nmr m,itiou. apprmffk in a . .ses in • the risk that tm aa·useli may ab comL It depend.~ on the ir:cum, tan ·es whether this lock of en/or em . Iii' meclaa11Lm ·reate.s .mch a barrier that pmvisional relea ·e should be refa ed. lt ould alternatively call for tile imposition of ,vtrict 

1 Deci ion of CoE ouncil of Minbtres ot'22 arch 200 . 
1 Se llij ui• v. Br.,lgarh1, pp,li .;11ion o. 3 977/96, Ecom·HR. Deiei 5,i n of 26 July 2(101 , par, ee h1 tp;J/lrndoc e ·!1r.coo.ir1i 
~ 0 der ou folio,i fm· P'rovi.~ionaJ Rd use,. Prose:cul1) r v. Ademi, Case. o. r -01- 6-PT , 2'0 Fe l'il i- 2002, pars. 24-7. 

5 2 March,.. · 
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crmditions m the accu ed o,- " r-eque t for detailed guaram e by tke gaven ment in q1u:stion. In tht regard it go~ willio«I aying tlUIJ prior ~•oluntm)' suuend r of a,1 a,:c11~:ed is nat without significanl·e in the as:;es$me1u of the risk llw.t ,m ae<:used may nm avp ar for triuL 

S corul, the act that rhe Tribwu'll 's jurisfii tion i lim:ited to serim4S offen es ( "se:ricus vfvla1ions of inrenuuional humanitflrian law") means tht11 the acfused ma expect to re ·eive, if co1wi .red. a se, tence that may be ~ considerable len · rh. Th.is ve fa t could rn.ean that an a ct ed might be mor likely w mscmul o r ob truer tlte .oursf: of j1~s1ice fn otlierwa)'. 

Third. th diffation o p.re-trial detention is a relevant f acwr ro be on ·idernd when deciliing wheth r or 11ot deten.timl should conJinw:. 11-.e complexity of the case be/or the trib, wJ and the fact that th tribunal i locat d al great distanc from the forme Yugosl®ur m eC11t that pr trial pro e dirzgs are often very lengthy. Thi.s issue may need to be · iven particular ottention in vi w of the prm,•isions of Article 9(3' oft lie /CPR and Ar-tide . (3)' oft/re ECHR. Th.is fs all the .mor true, s{nce in the system in ti Tribunar, unlike gen<Zrall>· i11 ju.ri diction.s, there is no formal procedure in place pmviding for periodic :rt1vie of the n,ece:rsity for conlini,ed pre-.tnal dete11tion. Cons queml • ifin a parti uJar case dt11e1ttion is prolonged; ii ould be that, in a iven case,, this octor might need to be given more weight iti cons.idering wh ther l1le aaused in q,~estion hould be provisio1u,ll released. 

Among other factors that ma I be relevan1 in l"e.forion to 1he -circumstance of individual case · the Jollow.ing may be m ntioned: completion of the Pro. ecitti<m 's inv stigation which may r dlice the risk of f)Otential destrw;:tion o docwn nra:ry .eviden e; a d1ange in tke Jreal1h of the acc,~sed or immediate family m mbers. In addition; other Trial Chambers have taken imo a.cc.'01m.t; the a used·.~ ubstami(J.I co-op ration vith t}t Prusewtkm; guarc1n.lees offer. db th nccus d and hi:~ or he:r gowmmenl; and chcm,~e --i11 the iflterna.tional conte t''. 

20. In the pres n · ca e. the first issue to be rai :ed is \! hether the Trial Chamber is bound by the 
mot.ions of he Parties or the as, es.sment o the Of tee of lh Prose.(':utol'. 

21. The Trial Chamber ~- aware that ther,e- are different approaches as to whether a judge 
responsibl for dep1iving a pe:rson of his libeny i und by mo ions or opiriion of the public 
prosecutor. 111 Gennan , for instanc • we found thi.: concept of , eedom judge during the pre,­
tri I. phase cont:roUing only £he appli.cation of law by the Pro ocutor. and in o doin,g protecti.ng 
th right o the individual , his concept, inter alia, l · expressly st •. Ced in (:JCtion 120 of th 
German Code f Criminal Proi..:edure: 

" ( J) TJ1 W<mwit of arfesr .shall be u~·ok cl a "won· ,as rhe , ondirinns for ma"'d d tcn.tion ,10 longer 
ex sr. or i lfzc ,:omintuul re,mmd (ieremiow wordd he disp-roportiomu 1,, file importan,:e af th~ case or 
ro rm1idpated penalty or mea. ure of ,·eform md pr:ei,,e111i<m. ( . ", •. ) ( , Th 'twm'a/U qf arre:rt shali '11 o 
be re.vo~ed if rh pr,tblir pmseculi{}11 ojjit:.·I! mokes 1/ie rele~•anr '1ppltcal'iori b ifor!! 1he. public .Jmrg·.es 
lim•e beer~ prejftrte-d. imubarreoi~.dy wi:h (his appl ·cation, the pt4bh"· pmsecurion offi e m(ly order 1/ie 

l - , _...,.,4 re et1se of l re a c11,,.,.,. . 

~ Se ·1:ion 120 of 1he Gcrrn:rn \ (le {Jf Cri tl'liriul . rnced111rc, ederill Law ■azette. I 1/F 

Case No-. lT-02.-5. -PT 

J J 2-1. 
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It f Uows tha:t under a system of thi kind a judge Ii no discretion during the pre-tri aJ phase 
,md is therefore bound by the deci ion of the prosecution. 

22. As opposed to this the forementioned Ruk 65 of the [CTY Rules envisage the possibihly of 
an Accused bei.ng released by a de ision of the T1fal Chaniber "only if it is .atis[iecf' {e1nphru.is 
a ded) with the rerequisit s exprcssl.y st led. Con ·equently the Tri al -•hamher mu t make it 
own a1-se rnent and ta:k dec i tons ba eel m1 the arguments and document, provid -d by the 
Parti,e.r;. he Trial Chamber i, not - . und by the motion of the Partie or the a-ssessm nt of the 
Office of the Pro ec utor_ 

23 _ he, final1 assessm nt can be ba e-d on! y Oil all th contribution and guanmre of ithe Accu..._.:;cd 
and aU the guar.antoo..r; provided by the a •es ta -n as a whole_ 

24. The guanmtees. have to be pro ided "b · the S_!a!e. ta which the accused ee to be released" 
( mphas:i& i.idded). 

25 _ The Accu ed ee · to be refoa._ed to the I epublika S1pska hich has to be reg rded only as an 
entity within h State of Bosnia and H.erzego ina. 

26 . Under the Constitution of Bosn a and Herzegovina, only Bosni.1 and Heraegovina as such i a 
State nde:r if! temat1onal Jaw. Thi a:p . ars from the tex t of Article I.1 : 

.. i. Continuation. Th,e Republk of Ba:mia and Her ,ovina, th official tu1me of wkich shall 
hem:efor'J,h he ··oosnw and .1ler;.11goi,•-11a ". shall continiie it.s f.c:g,d exisll!nce u.nd r i11tema.tic11al {aw 
as a Jate. will1 its irt.tenmi strncrwe modified .{ls pro ided l1t:.rein and w#h ft · presalll i11um1arimwlly 
reco n{:;:_~d bortl~r:s. It shaU remain a Member- Slati! Qf the United ' arim1 ,mJ mcy aJ! Bo:mia mul 
lie.rr.egovi:mt maimain or apply for membership i'ri of'gam'zaticm.t wirlrin th~ Unite,! Natimu .'ri •,rtfm 

and othe1· iruem11li mcil org,,J1iz,mi m1 " . 

Moreov r Article 1.3 of the Bo nta and Herzegovina -,on ·titution provlde lhat Bo ni and 
H rzego ina shall consist of t o ''emi i,es' \ namel'y th Federation of Bosnia an 
Herz.ego ~na and the Repu bhka Srpska. owhere th t rm ·• tate" is used in that 
Con ti tutiot'I jn r spe-ct of entiti s. 

C · O- IT,02 -.5 -f'T 7 2 .,fard1 2002 
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Con eq uentl y, there is dead y no b.u;is m th Bosnia a11d Herzeg ina onsti lUlion for 
caUing Repubh ~ai Srµska Stat. 5 

27. This concept , as e tablished i.n a d · ·i ion of th Con titmional 'ourt of Bosnia and 
Herzegovina which, in declaring · om pm i ions o part of p.ro i ions of the Con titution of 
.Repu lika Srpska Lo be in contradiction " ith the Constitution of Bosnia and (i rzego ina, 
stated: 

.. (.. , ) 1he. En ities arc 0ubjecl to the · vere,ig,nty of B ,nia and Hen,ego ina . ( .. . ) the 
Consliluih:011 of Bosnia and Herzegovin:t d 11 t give room for any ,. ·ovete-ig-n1 .. of" the 
Entities or I righ1 of ''self-0rg11rui:z.atiori" based OL1 the lcl.e of •·teni1orn1l . eparation". (.,. ln 
the sa way H'i ' gov,e:rnmen!al fom.1io11f ", :1ooording to A.rticle Ut .a) of !h.e Con. lilu ion 
of Bo. nin a11d Her.z; ·govi 11 , are ther by alloc led either to th commo institlltiOlilS or to lhc: 
Entities . lhat their !Xl '> er" .a in no wa :ln xpressiot1 of 1hefr statehood but ,u den eel 
from lhi · all'ociition of po c,r through the Com,1imt.i n ofBo.·nia ::rnd Hcrz~go i i ",{' 

28:. Th · Trial Cbamb r is aware of former , ecision of the lnternationaJ Tribunal a well as of th 
~rguments put forward by the Minister Coun eUor of the Bo nia and · Ierzegovina Presidency 
Liaison Office i.n th letter mentioned abo e (see supra par. 8), Furthermore th Trial Chamber 
i also aware of lhe prac6cal d1fficul tic arising from the O'ap beh een the const itul'onal and 
factual ituations, .esp ially as regar ' the -ffecli impJ.ern ntation of . Trial Chamber 
decisi,o . 

2 evertheless it is not for the TriaJ Chamber to inlerfe e in the intra~. late matters of Bosnia and 
H rzego:vina. It i.s for lhe Go emment of Bosnia and Herz govina o e labornte tntemall)I a 
modus pnx:eden.di which pro ide · the fot mationaJ Tribuna] ,;,,cilh the necessary and I hable 
guarnntees. of a State in the nse of Rule 65. 

30.. As regards, the cont nt of ti · guar ntees to be pro ided by the Swte, the Tri.al hamber wishes 
to draw the anention of the Pard to gu.anmt gi en in former cases , hi ch are to ,e 
considered a the minimum to be e ·pected. 11otwith ·tanding further sped fie conditi on arising 
from the individual case and its d.e elopm nt. 

j Com titut1onal Court of Bosnia and Heizeg vina . Decisio11 I" 1 foJy 2000 m the :ise. no. U 5198 -UJ. Of\curring Opi io11 by Judge Hans D.i11 lius. in HRU 31 0 taht::r 001, Vt I. 22 No. 1-4, pat,;. I 7. ~ lbr.dem, pair. 29-33. 

g 2 8 :irch 2002 
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31. In part"i!cul ar the Slate s.ho Id assume re ponsi bi li ty for 

l.ransport e _ n e. o the a 'Cu.sed from Schi.pholi airport to hi s place of residence and 
back 

b the r5onal' se.curity and safot y of the accused hi le on provisional release; 
c reportin(I immediately to the Registrar f the ribunal · he u ·tanc.e o any threats to 

th security of the, accl!lsed., includ1ng full r ports of inv• stigat.ions refot d to uc.h 
threat! ~ 

d) faci litating, at the req - ·t of the Trial Chamber o, of th p·artfo , al! means of co­
operation and communkation between the parties and en uiing the ·onfidtontiali( of 
ny such comrn nication; 

e} ~ubmitting a written report to the Regi.stra of the · ii.bun I e;,ery month · to the 
pre ·ence of the accused and h is cumpliance with the terms of tM Order; 

f) immediately detainjng th accu ed hould he breach any of e terms and conditions 
of hi provision a.I re lea - · ind reporting any such breach imrnediate1y to the Trial 
Chamh r:; 

g) respecting the primacy of che Tribuna1 in relation to any ex.jsting or futur 
proceedings in Bosnia and Herzegovina concerning the accus d. 

32. On the basi of the abov,e onsideration • the Trial Chamber. wid'10ut go.ing into forth r detaj} 
of other pr -requ:i.si1es, of R ·le 6.. , i not ali fied ith the guaranrees provided .. 

9 28 M:!r 'h 2002 
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IV. DISPOSl110N 

FOR THE FOREOOI GREASON , th -Trial Cha:inber 

PURSUANT o .Rul 65 of he Rule 

HEREBY DENIE...~ the Motion for Pro isional Release of Dr gan Joki6. 

Done in bo h English nd' .French, the Engh h ve ion being authoritative . 

Done the twent ~ighth day of March 2002 
At TI,.e Hague 

Th e,therland 

[Seal of the TribunaU 

Case No_ I -02· 3-P'T 10 

[ . 
!JH, ~ ,~~' "'-
Wolfgang c m urg 

P residing Ji udge 

28 March 2002 




