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L BACKGROUND

1. The accused, Mom¢ilo Krajisnik, was arrested and transferred to the United
Nations Detention Unit on 3 April 2000: he is detained there under an Order for
Detention on Remand dated 7 April 2000.

2. A co-accused, Biljana Plavsic, voluntarily surrendered to the custody of the
International Tribunal on 10 January 2001 and was granted provisional release by
order of the Trial Chamber dated 5 September 2001."

3. On 28 August 2001 the Trial Chamber (by a majority, Judge Robinson
dissenting) refused a motion that the accused be granted provisional release to attend a

memorial service for his late father in Pale on 8 September 2001.

4. The present Decision concerns a Motion filed by the accused on 9 August
2001, together with various addenda and supporting material, in which he seeks
provisional release.” The Prosecution filed a response on 23 August 2001 objecting to
the Motion. An oral hearing was held on 20 September 2001 when the Trial Chamber
heard submissions from the parties and representations from a representative of the

Government of Republika Srpska.*

5. The accused submits that he may be released since he would not pose any
danger to victims or witnesses or others and would appear for trial. In support of this
submission he refers to his undertaking to comply with the terms and conditions of
any order for provisional reiease, to remain in Pale under the surveillance of the IPTF,
to surrender his passpoﬁ and to return to the Tribunal when required.’ Furthermore, he

and his family are willing to offer their real property as security for his release.’

6. The accused relies on guarantees from the Governments of Republika Srpska7

and the Federal Republic of Yugoslavia® with respect to compliance by the accused

' Decision on Biljana Plavsi¢’s Application for Provisional Release, 5 Sept. 2001.

? Oral Decision, 28 Aug. 2001, T. pp. 105-107.

? Notice of Motion for Provisional Release filed by the Defence for Mom¢ilo Krajidnik on 9 Aug. 2001;
Addendum, filed 20 Sept. 2001; Second Addendum, filed 20 Sept. 2001.

* Sinisa Djordjevi¢, Adviser to the Prime Minister.

* Annex D to Motion for Provisional Release, 8 Aug. 2001.

¢ Addendum, 20 Sept. 2001.

7 Guarantees dated 1 Nov. 2000, 31 Jan. 2001 and 27 Aug. 2001.
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with any terms of provisional release, and undertakes to obtain similar guarantees
from the Republic of Serbia, if required. The accused also relies on letters in support
of his application from the Patriarch of the Serbian Orthodox Church and the
President of the Federal Republic of Yugoslavia.’

7. The accused submits that in the light of the above guarantees and undertakings
he should be released. He also submits that he should be released in light of the
release of his co-accused and of the length of his own pre-trial detention (18 months
already and with no guarantee that the trial will start in February 2002 as currently
planned).lo He further submits that since he was arrested on a sealed indictment he
was not given the opportunity to surrender and would have done so had he been given

that opportunity. 1

8. In response, the Prosecution submits that the accused has failed to discharge
the burden upon him satisfying the court that, if released, he would appear for trial
and would not pose a danger to any victim, witness or other person; that burden being
a substantial one due to the fact that the International Tribunal has no power to

execute its arrest warrants and is forced to rely on others to do 50."2

9. The Prosecution further submits that little weight can be attached to the
guarantees and undertakings on which the accused relies in order to discharge this
substantial burden, in particular, the guarantee of Republika Srpska is of little value,
as Trial Chamber II and this Trial Chamber have held;'"? the Federal Republic has yet
to pass legislation on co-operation with the Tribunal which would allow it to offer
assurances that arrests would be made;14 and the undertaking from the accused
himself is unconvincing in the light of the substantial sentence he faces if convicted,
and the hostile comments he has made about the International Tribunal®® (as have the

Patriarch and President).'® Furthermore, the only support for the accused’s contention

® Guarantee dated 19 Sept. 2001.

® Letters dated 16 and 17 Aug. 2001 respectively, filed 24 Aug. 2001.

1% Notice of Motion for Provisional Release (‘Motion’), paras. 8-9, 12-14; Motion hearing, 20 Sept., T.
pp- 144; 160.

' Motion, para. 10; Motion hearing, T. pp. 143-144.

"2 Prosecution Response to Krajisnik Defence’s Motions for Provisional Release (‘Response’), 23 Aug.
2001, paras. 1, 5-6.

'’ Response paras. 8-19, Motions hearing, p. 152.

' Motions hearing, T. p. 157.

13 Response, paras. 21-27.

'® Motions hearing, pp. 152-154.
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that he would pose no threat to victims and witnesses is his own undertaking which

cannot be relied on."”

10.  The Prosecution also submits that discretionary factors are against a grant of
provisional release. The length of detention is not a relevant factor until the accused
has discharged his burden and, if it were, the ECHR have found periods of detention
of up to five years reasonable.'® The length of sentence which the accused would
receive on conviction provides an incentive for him to escape and it would be

unreasonable to expect SFOR to put its personnel at risk again in order to arrest him if

he should do so."

II. THE LAW

11.  Rule 65 (B) sets out the basis upon which a Trial Chamber may order the

provisional release of an accused:

(B) Release may be ordered by a Trial Chamber only after hearing the host
country and only if it is satisfied that the accused will appear for trial and,
if released, will not pose a danger to any victim, witness or other person.

The burden of proof rests on the accused to satisfy the Trial Chamber that the accused
will appear for trial and will not pose a danger to any victim, witness or other

person.”’

12.  Pror to December 1999, an accused was also obliged to establish the existence
of “exceptional circumstances” before a Trial Chamber could consider provisional
release. This requirement was abolished by a rule amendment.”’ However, subsequent
jurisprudence shows that the removal of the requirement does not in any way alter the
accused’s burden of proving that he or she will appear for trial and will not pose a
danger to any victim, witness or other person. In Simic, the Trial Chamber reiterated

that release “may be granted only if the Trial Chamber is satisfied” that the accused

'” Response, paras. 28-31.

'® Response, paras. 35-37.

' Response, para. 38.

20 See, for example, Prosecutor v. Kovacevié, Decision on Defence Motion for Provisional Release,
[hereafter ‘Kovacevié Decision’] 21 January 1998, para. 6; Prosecutor v. Brdanin & Talié, Decision on
Motion by Radoslav Brdanin for Provisional Release, 25 July 2000 (hereafter “Brdanin Decision”),
para. 13 (“The wording of the Rule squarely places the onus at all times on the applicant to establish his
entitlement to provisional release”); Prosecutor v. Brdanin & Talié, Decision on Motion by Momir
Tali¢ for Provisional Release, 28 March 2001 (hereafter “Tali¢ Decision”), para. 18. Numerous other
decisions on provisional release before the International Tribunal reinforce this position.

2! This amendment, made at the twenty-first session of the plenary, entered into force on 6 December
1999 (see IT/161).
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has met the requirements set out in the Rule” and in Tali¢, the Trial Chamber stated
that “[p]lacing a substantial burden of proof on the applicant for provisional release to
prove these two matters [in Rule 65 (B)] is justified”.?® Furthermore, the change in the
Rule does not alter the position that provisional release continues to be the exception
and not the rule, a position justified by the absence of any power in the International
Tribunal to execute its own arrest warrants.>* Thus, only one accused is currently on

.. . . 25
provisional release, whilst 49 accused remain in custody.

13. It has not been submitted by the parties in this case, quite rightly, that there is
any breach of the norms of customary international law in placing the burden of proof
upon the accused in these circumstances. Indeed, there is nothing in customary
international law to prevent the placing of such a burden in circumstances where an
accused is charged with very serious crimes, where an International Tribunal has no
power to execute its own arrest warrants, and where the release of an accused carries
with it the potential for putting the lives of victims and witnesses at risk. These factors

lend further weight to the placing of the burden of proof upon the accused.

14. It should also be noted that (as Rule 65(B) makes clear) the Trial Chamber
retains a discretion not to grant provisional release even if the accused satisfies it of
both requirements in the rule. So, even if satisfied that the accused will appear for trial
and, if released, will not pose a danger to any victim, etc. the Trial Chamber may still
refuse provisional release.?® For instance, in a decision in the Kordi¢ case, the Trial
Chamber stated that generally it would be inappropriate to grant provisional release
during trial because, inter alia, release could disrupt the remaining course of the
trial.”’

15.  Inrelation to the length of detention, the relevant international treaties express

the proposition that provisional release should be granted where the accused cannot be

*2 Prosecutor v. Simi¢ & Ors., Decision on Milan Simié’s Application for Provisional Release, 29 May
2000, p. 5 (emphasis supplied). See the Tali¢ and Brdanin Decisions that the placing of a substantial
burden of proof upon the accused is justified (above note 20).

2 Tali¢ Decision, para. 18. See also, Brdanin Decision, para. 13.

2 Tali¢ Decision, para. 18. In the Tali¢ Decision, the Trial Chamber said that it cannot be said that
provisional release is now the rule rather than the exception (para. 17), a sentiment with which the Trial
Chamber agrees.

% To date 55 applications for provisional release have been made before the International Tribunal, and
of those eight have been granted (including short-term release granted on humanitarian grounds). Of
those 55 applications, 20 were made after the entry into force of the amendments removing the
requirement for “exceptional circumstances”, of which only four have been granted. There has,
therefore, been no increase in the number of applications granted since the December 1999 amendment.
* Kovacevié, Decision, para. 7; Brdanin Decision, para. 22.

7 prosecutor v. Kordi¢ and Cerkez, Order on Application by Dario Kordi¢ for Provisional Release
Pursuant to Rule 65, 17 December 1999, p. 4.
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brought to trial within a reasonable period of time.?® It is noted, however, that the
European Court of Human Rights has found that extensive periods of pre-trial

detention may be reasonable.”

III. DISCUSSION

16.  The crucial issue in this Decision is to determine whether the accused has
satisfied the Trial Chamber that, if released, he would appear for trial and would not
pose a danger to any victim, witness or other person. In this connection, the Trial
Chamber accepts that the burden on the accused of satisfying the Trial Chamber
cannot be light because of the problems associated with the execution of arrest

warrants if the accused were to abscond or threaten witnesses.

17.  The evidence which the accused adduces in suppoi't of his application consists
of various guarantees and undertakings. As to the undertaking given by the accused
himself, the Trial Chamber cannot but note that it is given by a person who faces a
substantial sentence if convicted and has, therefore, a considerable incentive to

abscond.

18. In relation to the guarantee given by the Government of Republika Srpska, this
Trial Chamber noted, in giving its reasons for the dismissal of the earlier provisional
release application by the accused, that the government has not so far arrested anyone
and therefore the guarantee does not have the force which it would have if the

government had done so: thus, the majority of the Chamber concluded that it could

* International Covenant, Article 9(3):
“It shall not be the general rule that persons awaiting trial shall be detained in custody, but
release may be subject to guarantees to appear for trial...”
European Convention, Article 5(3):
“Everyone arrested or detained...shall be entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees to appear for trial.”
American Convention, Article 7(5):
“Any person detained...shall be entitled to trial within a reasonable time or to be released
without prejudice to the continuation of the proceedings. His release may be subject to
guarantees to assure his appearance for trial.”
Resolution 43/173 adopted by the UN General Assembly, Body of Principles for the Protection of All
Persons Under Any Form of Detention or Imprisonment, 9 Dec 1998, Principle 38:
“[A] person detained on a criminal charge shall be entitled to trial within a reasonable time or to
release pending trial subject to the conditions that may be imposed in accordance with the law.”
» See, for example, W. v. Switzerland, ECHR, 26 November 1992, Case No. 91/1991/344/417, and
Ferrari-Bravo v. Italy, App. No. 9627/81, Comm. Report 14.3.84 (4 years and 11 months pre-trial
detention).
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not, with confidence, say that the prospect of the arrest of the accused was likely.*
The Trial Chamber has now heard the representations of Mr. Djordjevié, representing
the government, about its changing attitude towards the Tribunal, the establishment of
a bureau for relations with the Tribunal and the enactment of legislation to secure co-
operation with it.>! However, this is no more than an indication of good intentions and
the Trial Chamber’s earlier comment holds true: until there is evidence of arrests, any
guarantee from the government must be treated with caution. Furthermore, it is
noteworthy that the Federal Government of the Federal Republic of Yugoslavia has

not to date co-operated with the International Tribunal by arresting indicted persons.

19.  The Trial Chamber accepts the Prosecution submission (above) that any
guarantee from the Government of the Federal Republic of Yugoslavia must also be
treated with caution since it has no legislation in place with respect to co-operation
with the Tribunal and is, therefore, not in a position to offer assurances that arrests

would be made.

20. The Trial Chamber has considered what weight should be given to the
submission of the accused that since he was arrested on a sealed indictment he was
not given the opportunity to surrender and would have done so had he been given that
opportunity. The Trial Chamber considers this to be a neutral factor which does not
lend support to the contentions of either side. It does not permit the accused to rely in
support of his application on the fact that he has surrendered. On the other hand, it

does not permit the Prosecution to claim that he was evading arrest.

21.  The Trial Chamber has also considered the submission that the accused should
be treated in the same way as his co-accused, Biljana Plavsic. In fact, the two cases
are not alike. First, there is the factor of age. Mrs. Plavsic is aged 71 and the accused
is 56. Mrs. Plavsi¢’s age is clearly a relevant factor in favour of her release. Secondly,
Mrs. Plavsic surrendered voluntarily to the Tribunal: the accused did not. Whilst, as
noted above, in the case of the accused this is a neutral factor, in the case of Mrs.
Plavsi¢ this is a positive factor. Thirdly, Mrs. Plav§i¢ has co-operated with the
Prosecution: the accused has only done so in a limited way, and the particular co-

operation provided is not, in the Trial Chamber’s view, relevant to this application.32

*® Oral ruling, 28 Aug. 2001, T. p. 105.

*! Motion hearing, T. pp. 145-149.

32 The extent of the accused’s co-operation was to agree to an interview with the Prosecution in 1998,
prior to his indictment. He has subsequently refused to co-operate with the Prosecution, a position
which it is stated is at Defence Counsel’s direction. See Addendum to Motion for Provisional Release,

Case No. IT-00-39 & 40-PT 7 8 October 2001

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

lgsy



For these reasons the two cases are readily distinguishable and, therefore, do not have
to be treated alike. In any event, applications for provisional release must be treated

on an individual basis.

22.  The Trial Chamber considers the length of pre-trial detention to be an
important factor in the exercise of discretion in determining an application for
provisional release. In the instant case the length of detention, although long, does not
exceed the periods which the European Court of Human Rights has found reasonable.
However, a further factor is the date when the trial of an accused is likely to
commence. At the moment the date anticipated is not many months hence; therefore,
the Prosecution should proceed expeditiously with its preparations so as to ensure that

the trial commences within a reasonable period of time.

23. In its ruling on the earlier application by the accused for provisional release,

the majority of the Trial Chamber said:

“In the earlier cases in which provisional release was granted, the accused in
both cases had surrendered voluntarily, and their cases, it should be noted,
were not as serious and as complex as the present case. In this case, this
accused did not surrender voluntarily. He was arrested, and his case is a grave
one.

Given the seriousness of this case. . .the majority of the Trial Chamber, is
therefore not satisfied that he would return and appear for trial if he were

released.”®

The Trial Chamber can see no reason now to depart from this recent conclusion. The
accused has not discharged the burden upon him and satisfied the Trial Chamber that,
if provisionally released, he would appear for trial and would not pose a danger to any

victim, witness or other person.34 Accordingly, his application must be dismissed.

10 August 2001; Prosecution Response, para. 34; Defence Reply, para. 3, and Motion Hearing, 20
September 2001, p. 144.

** Oral ruling, 28 Aug. 2001, T. pp. 106-107.

** The Trial Chamber notes the undertaking of the accused to obtain guarantees from the Republic of
Serbia. The Trial Chamber has, therefore, asked itself whether in the circumstances of this particular
case such guarantees, even if obtained, could make any difference to the outcome. Given the weight of
the factors outlined above, against granting provisional release, the Trial Chamber is satisfied that they
would not.
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IV.  DISPOSITION

24, For the foregoing reasons, by a majority, Judge Robinson dissenting, the Trial
Chamber rejects the Defence Motion for Provisional Release pursuant to Rule 65 of

the Rules of Procedure and Evidence.

Done in English and French, the English text being authoritative.

lu/"\/vvv)

Richard May
Presiding
Dated this eighth day of October 2001
At The Hague
The Netherlands [Seal of the Tribunal]
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DISSENTING OPINION OF JUDGE PATRICK ROBINSON

1. I have dissented in this matter both on a question of law as well as on issues relating to an

assessment of the evidence relevant to the application for provisional release.

1. The question of law

2. Rule 65(B) of the Rules of Procedure and Evidence' provided:

[r]elease may be ordered by a Trial Chamber only in exceptional circumstances, after hearing the
host country and only if it is satisfied that the accused will appear for trial and, if released, will not
pose a danger to any victim, witness or other person.

In November 1999 that Rule was changed because the Tribunal concluded that in providing for
provisional release “only in exceptional circumstances”, it conflicted with customary international

law as reflected in the main international human rights instruments.”

3. That provision was interpreted as establishing that the legal principle is detention and that
release is the exception, and that, generally, provisional release could only be granted in very rare

CZIS(?S.3

4. Paragraph 106 of the Report of the Secretary General® (to which the Tribunal’s Statute is
attached) states that the Tribunal must fully respect internationally recognised standards regarding
the rights of the accused at all stages of its proceedings, particularly those in Article 14 of the
International Covenant on Civil and Political Rights® (“ICCPR”).

5. Article 9(3) of the ICCPR provides, inter alia, “anyone arrested or detained on a criminal

charge . . . shall be entitled to trial within a reasonable time or to release. It shall not be the general

rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees

to appear for tral . . . ”.° An important part of the rationale for the underlined provision is that an

accused, prior to conviction, has the benefit of the presumption of innocence, and thus there can be

no general rule of detention prior to trial. Generally, in domestic jurisdictions, bail is not granted

' As it stood in Rev. 16 of the Rules of Procedure and Evidence (2 July 1999), prior to its amendment in November
1999.
? The amendment to Rule 65(B), which was adopted at the twenty-first session of the plenary in November 1999,
entered into force on 6 December 1999 (see IT/161).
* Prosecutor v. Blaski¢, Case No. IT-95-14-T, Order Denying a Motion for Provisional Release, 20 Dec. 1996, para. 4;
Prosecutor v. Blaski¢, Case No. IT-95-14-T, Decision Rejecting a Request for Provisional Release, 25 Apr. 1996,
ara. 4.
Report of the Secretary General pursuant to Paragraph 2 of Security Council Resolution 808 (1992) S/25704.
° The International Covenant on Civil and Political Rights was adopted by the General Assembly of the United Nations
on 16 December 1966 and entered into force on 23 March 1976.
6 Emphasis added.

Case No. IT-00-39&40-PT 8 October 2001

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



after conviction, unless there are exceptional circumstances for such a grant.7 The Statute

entrenches the principle of the presumption of innocence in Article 21, paragraph 3.

6. The customary rule, from which Rule 65(B) in its original form derogated, is the principle
established in Article 9(3) of the ICCPR that it shall not be the general rule that persons awaiting
trial shall be detained in custody. This customary rule is also reflected in Article 5(3) of the
European Convention on Human Rights® and Article 7 of the American Convention on Human
Rights’. There can be little doubt that the effect of this customary norm is to make pre-trial
detention an exception, which is only permissible in special circumstances. Again, the foundation
for this customary norm is the presumption of innocence. This is the way the European Court of
Human Rights (“European Court”), in considering the question of bail, puts it:

Shifting the burden of proof to the detained person in such matters is tantamount to overturning

the rule of Article 5 of the Convention, a provision which makes detention an exceptional

departure from the nght to liberty and one that is only permissible in exhaustively enumerated and
strictly defined cases.

7. The customary norm that detention must not be the general rule, when read with the right to
trial within a reasonable time or to release, establishes a principle that detention is the exception.
However, that does not mean that it is impermissible to impose a burden on an accused person
awaiting trial to justify his release. Nor, obviously, does it mean that pre-trial detention cannot take
place. However, there must be cogent reasons for that detention. The European Court expressed it
in this way:

The Court reiterates that continued detention can be justified in a given case only if there are

specific indications of a genuine requirement of public interest which, notwithstanding the

presumption of innocence, outweighs the rule of respect for individual liberty. Any system of
mandatory detention on remand is per se incompatible with Article 5(3) of the Convention.'!

8. That principle is equally applicable to the Tribunal. Any system of mandatory detention is
per se incompatible with Article 9(3) of the ICCPR. And it is because the original Rule, in
imposing a burden on the accused to establish exceptional circumstances to justify his release, came
close to a system of mandatory detention that it was changed in 1999 by eliminating that

requirement. Note the similarity between the original Rule and the situation that the European

7 See e.g. Chamberlain v. The Queen (1983) 153 CLR 514.
® The European Convention on Human Rights was signed in Rome on 4 November 1950 and entered into force on
3 September 1953. The relevant provision states: “Everyone arrested or detained in accordance with the provisions of
paragraph 1(c) of this Article [...] shall be entitled to trial within a reasonable time or to release pending trial. Release
may be conditioned by guarantees to appear for trial.”
® The American Convention on Human Rights entered into force on 18 July 1978. The relevant provisions states: “Any
person detained [...] shall be entitled to trial within a reasonable time or to be released without prejudice to the
contmuatlon of the proceedings. His release may be subject to guarantees to assure his appearance for trial.”

' Hlijkov v. Bulgaria, ECHR, Judgement of 26 July 2001 (“Ilijkov v. Bulgaria”), para. 85 (emphasis added).
" Hijkov v. Bulgaria, para. 84.
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Court dealt with in the case of llijkov v. Bulgaria. In that case, under the Bulgarian law that was
being considered, charging a person with a crime punishable by 10 or more years’ imprisonment
gave rise to a presumption that there existed a danger of his absconding, re-offending or obstructing
the investigation; that presumption was only rebuttable in very exceptional circumstances and the
burden was on the accused to prove the existence of such exceptional circumstances. That is
exactly similar to the pre-1999 Rule, which imposed a burden on the accused to demonstrate
exceptional circumstances. In Ilijkov v. Bulgaria, the European Court found that there was a breach

of Article 5(3) of the European Convention on Human Rights.

9. The presumption of innocence is an important, though not necessarily conclusive element in
determining the burden of proof in bail applications. However, the significance of this element in
bail applications has not been consistently acknowledged by judicial bodies. The United States
Supreme Court in Bell v. Wolfish, held that “the presumption innocence is a doctrine that allocates
the burden of proof in criminal trials [. . .] but it has no application to a determination of the rights
of a pretrial detainee during confinement before his trial has even begun.”'? However, that dictum
has been criticised,"” and the better view is that the presumption of innocence applies at all stages of
a trial, including the pre-trial period. The Secretary General has stressed that the rights of the
accused are to be respected at all stages of the proceedings.'® Steytler, in his Constitutional
Criminal Procedure (1998) states: “The right to be released on bail and the right to be presumed
innocent are thus to be viewed as ‘parallel rights’ giving effect to the same principle at different
stages of the proceedings and in different forms”."”” For another statement affirming the application
of the presumption of innocence throughout the entire trial process, see R. v. Pearson, where it was
said that “the presumption of innocence is an animating principle throughout the criminal justice

process™.'®

10. The Tribunal’s jurisprudence is that the lack of a police force, and its dependence on
domestic enforcement mechanisms to enforce its arrest warrants, justify a stricter approach to
applications for provisional release than is the case with applications for bail in domestic
jurisdictions.'” It is to be expected that adjustments may have to be made at the international level
in the application of norms which are more usually applied at the municipal level. Thus, it is

generally accepted that the international context in which the Tribunal operates will warrant certain

2 Bell v. Wolfish, 441 U.S. 520, 533 (1979).

3 Jett, 22 American Criminal Law Review 805, 832 (1985).

14 Supra,n 4.

13 Steytler, Constitutional Criminal Procedure (1998), p. 134.

1SR v. Pearson (1992) 3 S.C.R. 665 at 683.

'" See e.g. Prosecutor v. Brdanin and Tali¢, Case No. IT-99-36-PT, Decision on Motion by Momir Tali¢ for Provisional
Release, 28 Mar. 2001, para. 18.
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modifications. For these modifications or adjustments to be valid, they must result from the
application of the general rule of interpretation sct out in Article 31(1) of the Vienna Convention on
the Law of Treaties; where they do not, they constitute breaches of relevant conventional or
customary norms, such as those contained in the ICCPR. In other words, it is the interpretative
function that must yield these modifications; otherwise the modifications are arbitrary and unlawful.
In most cases they will result from an appropriate use of the teleological and contextual methods of
interpretation. But care must be taken lest these adjustments go so far that their effect is to nullify
the rights of an accused person under customary international law. There is no legal basis for
interpreting the ICCPR as though it provided for one set of rights applicable at the municipal level,
and another set applicable at the international level. Derogations from customary international law
must be authorised by the Statute, e.g. Article 21, paragraph 2, authorises a derogation from the

accused’s right to a public hearing in the interest of the protection of victims and witnesses.

11.  While the Tribunal’s lack of a police force, its inability to execute its arrest warrants in
States and its corresponding reliance on States for such execution may be relevant in considering an
application for provisional release, on no account can that feature of the Tribunal’s regime justify
either imposing a burden on the accused in respect of an application under Rule 65'® or rendering
more substantial such a burden,'® or warranting a detention of the accused for a period longer than
would be justified having regard to the requirement of public interest, the presumption of innocence
and the rule of respect for individual liberty. Regrettably, that factor has been given undue
prominence in the Chamber’s reasoning, both in relation to its view that the burden is on the

accused, as well as for its rejection of the application for provisional release.

12. A judicial body cannot rely on peculiarities in its system to justify derogations from the rule
of respect for individual liberty. As has been explained, Article 9(3) of the ICCPR reflects a
customary norm that detention shall not be the general rule. In interpreting that provision in the
context of the Tribunal it is, in my view, wholly wrong to employ a peculiarity in the Tribunal
system, namely its lack of a police force and its inability to execute its warrants in other countries,
as a justification for derogating from that customary norm. Nothing in the rule of interpretation as
set out in the Vienna Convention warrants such a construction. There may be public interest
considerations for imposing a burden on an accused. But the peculiarities in the Tribunal’s regime
would not constitute such a consideration. The Tribunal cannot say: because I cannot arrest you if

you are granted bail and breach the conditions of bail, you must stay in detention. To do that is to

'8 See paragraph 12 of the Decision where it is said that the accused bears the “burden of proving that he or she will
appear for trial and will not pose a danger to any victim, witness or other person”.
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give pre-trial detention a penal character, which would clearly be wrong in light of the fact that the
accused has not been convicted. The purpose of pre-trial detention is simply to ensure that the

accused will be present for his trial; it is not to punish him.

13.  The issue of law, to which the first part of this Opinion is devoted, is the location of the

burden of proof in an application under Rule 65.

14.  The view has been advanced that bail applications are sui generis, and that in such
applications there is no question of a burden of proof.”® This approach is not without it.s own
attractiveness, particularly in relation to the Tribunal where Rule 65(B) makes the grant of
provisional release conditional on the Chamber being satisfied as to certain matters, without
indicating which party must satisfy the Chamber as to those matters. However, in my view, a
question of a burden of proof does arise in an application for bail or provisional release, because, if
at the end of the day there is a balance in the evidence, for and against bail or provisional release,
the only way the issue can be settled is on the basis of an appreciation as to whether the burden is

on the Prosecution or the Defence.

15. What must be done now is to examine the current Rule, using the accepted methods of
interpretation, to determine the location of the burden of proof. It has to be stressed that the
resolution of this issue brings into play the interpretative function. The Rule must, following
Article 31(1) of the Vienna Convention on the Law of Treaties, be “interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose.” Of special significance is the obligation to interpret the Rule in
light of its purpose.

16. It would seem that, following the removal from Rule 65(B) of the requirement that release
may be granted only in exceptional circumstances, the present position ought to be that there is no
burden on the accused to prove the matters set out therein; rather, the position under the current
Rule should be that the burden is on the Prosecution to establish that the conditions that the Rule
sets for release are not met. This conclusion is supported by a consideration of the purpose of the
amendment, which was to bring the Rule in line with modern international human rights law that

detention shall not be the general rule.

1% See paragraph 16 of the Decision where it is said that “the burden on the accused of satisfying the Trial Chamber
cannot be light because of the problems associated with the execution of arrest warrants if the accused were to abscond
or threaten witnesses.” '

20 See dicta of Van Schalkwyk J and Mynhardt J in Ellish en andere v. Prokureur — Generaal, WPA 1994 (2) SACR
579 (W).
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17.  The history of the amendment does not support an interpretation of the Rule as imposing a
burden on the accused to prove thc matters set out therein, because that would reflect the
exceptional character of provisional release, which, as we have seen, was changed in November
1999. While, prior to the amendment, there was a basis to construe Rule 65 as imposing a burden

on the accused to prove the matters set out therein, that basis has now disappeared.

18.  When the regime of provisional release was exceptional, as it was prior to the amendment, it
would have been perfectly reasonable to conclude that the accused was required to prove the
exceptional circumstances justifying provisional release. But the logic of the amendment must be
that, consequent on the removal of the element of exceptional circumstances, the Tribunal’s regime
of bail was brought into line with the customary norm that detention shall not be the general rule for
persons awaiting trial, with the result that there is no burden on the accused to prove the matters set
out in Rule 65(B). I must not be understood to be saying that in such a situation, that is, where
detention is not the general rule, the burden can never be on the accused to prove that he satisfies
the criteria for bail. There are instances in which the legislation of many countries impose such a
burden on an accused when he is charged with very serious offences. Rather, my contention is
much narrower: it is that in the specific context of the history of the amendment to Rule 65(B), it is
difficult not to conclude that the proper interpretation of the Rule following the amendment is that
there is no general rule of detention and hence no burden on the accused; rather, the onus is on the
Prosecution to establish that the accused has not satisfied the criteria for provisional release set out
in the Rule.

19. It is against that background that I comment on several passages from the Decision.

20.  The first is in paragraph 12, where, after referring to the amendment of 1999, it is said that,
“[hJowever, subsequent jurisprudence shows that the removal of the requirement does not in any
way alter the accused’s burden of proving that he or she will appear for trial and will not pose a
danger to any victim, witness or other person”. I regret to say that one of the cases cited —
Prosecutor v. Simic et al. — does not support that proposition. The matter is of importance to me, as
I was a member of the Trial Chamber in that case. In effect, all that that decision says is that the
removal of the requirement for the accused to prove exceptional circumstances leaves untouched
the other requirements that the Chamber must be satisfied that the accused will appear for trial, and

21

if released, will not pose a danger to any victim, witness or other persons.” That is fair enough,

since it is an accurate description of the present Rule. However, the Simic decision does not address

*! The decision in the Simic case provides in relevant part: “Considering that, while Rule 65(B), as amended, no longer
requires an accused to demonstrate exceptional circumstances before release may be ordered, this amendment does not
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the question of which party, following the amendment, has the onus to satisfy the Chamber as to the
criteria set out in Rule 65(B). In any event, if Simi¢, or any other decision in which I have
participated, either states, or is open to the interpretation that there is a burden on the accused to
establish that he meets the criteria set out in the Rule, I have to say that, on further reflection, for the

reasons set out in this Opinion, I have reconsidered that aspect of those decisions.

21.  The second passage, which is also from paragraph 12, states: “Furthermore, the change in
the Rule does not alter the position that provisional release continues to be the exception and not the
rule, a position justified by the absence of any power in the International Tribunal to execute its
own arrest warrants. Thus, only one accused is currently on provisional release, whilst 49 accused
remain in custody.” This passage flies directly in the face of the amendment of 1999, and, in my
opinion, reflects a wrong appreciation of the law. For, if the purpose of removing the requirement
to show exceptional circumstances was to bring the Tribunal’s regime of bail in line with the
customary position, as reflected in the ICCPR, that detention shall not be the general rule, how can
it be right to conclude that after the amendment, provisional release remains the exception and not
the rule? What then would have been the purpose of the amendment? If that be the case, then the
interpretation of the Rule after the amendment would be exactly the same as its interpretation prior
to the amendment, and to which I have referred in paragraph 3 of this Opinion; the Rule now would
be as violative of international human rights law as it was in the past, and it would be so, not
because the amendment was inherently incapable of resolving the conflict, but rather, because its
interpretation and application set up the violation. The case law is, therefore, at odds with the
amendment. It is not as though under the old Rule there was a dichotomy between the element of
exceptional circumstances and the other condition that the Chamber must be satisfied that the
accused “will appear for trial and, if released, will not pose a danger to any victim, witness or other
person.” The regime prior to the amendment was an integrated one in which proof of exceptional
circumstances was the overarching requirement, and the other conditions a subset of that
requirement. By removing the requirement of exceptional circumstances, the overarching,
underpinning element has been eliminated, and what is left is a transformed regime in which it

would no longer be appropriate to characterise provisional release as the exception and not the rule.

22. If the passage from the Decision, cited in paragraph 21 above, is a statement of law, it is
erroneous for the reasons that I have given, and it is scarcely helpful to cite in support of that legal
proposition the Tribunal practice in which 49 accused remain in custody and only one is on

provisional release. For it is precisely that practice which is being challenged as reflecting a wrong

affect the remaining requirements under that provision.” See Prosecutor v. Simic et al., Case No. IT-95-9-PT, Decision
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appreciation of the Rule. And I regret to say it is a practice that has established within the Tribunal
a culture of detention that is wholly at variance with the customary norm that detention shall not be
the general rule. I must also reiterate that it is wrong to justify a principle that provisional release is
the exception and not the rule on the basis of the absence within the Tribunal of a police force to
execute its own warrants. For, as [ have explained before, an accused, whether appearing before the
Tribunal or a domestic court, has the benefit of the customary norm that detention shall not be the
general rule, and the Tribunal cannot, any more than a domestic court could, rely on the

peculiarities in its constitution as a justification for derogating from that norm.

23.  While it is correct, as is stated in paragraph 13 of the Decision, that there is nothing in
customary international law that prevents placing a burden on an accused in relation to an
application for provisional release, it is clear that such an approach is, by reason of the presumption
of innocence, exceptional, and I can do no better than to reiterate the significant passage from the
judgement of the European Court of Human Rights in Hlijkov v. Bulgaria, which dealt with the

question of bail:
Shifting the burden of proof to the detained person in such matters is tantamount to overturning
the rule of Article 5 of the Convention, a provision which makes detention an exceptional

departure from the right to liberty and one that is only permissible in exhaustively enumerated and
strictly defined cases.”

24.  The ratio of that case is not that the burden may never be shifted to the detained person, but
rather that the effect of such a shift is to “overturn” the norm that detention is the exception rather
than the general rule, and that this can only be done in strictly defined cases. Again, although it is
correctly stated in paragraph 13 of the Decision that the burden may be imposed on the accused
when he is charged with very serious crimes, the jurisprudence of the European Court of Human
Rights makes it clear that detention of an accused awaiting trial that is based solely on the gravity of
the charges is not justified:

the Court has repeatedly held that the gravity of the charges cannot by itself serve to justify long
periods of detention on remand.

I make this comment in full recognition of the fact that the Decision relies on elements other than

the gravity of the offence.

25.  Moreover, while it may be appropriate to impose a burden on the accused where his release

carries with it “the potential for putting the lives of victims and witnesses at risk”?*, I cannot but

on Milan Simié’s Application for Provisional Release, 29 May 2000, p. 5.
2 Ilijkov v. Bulgaria, para. 85.
 Ilijkov v. Bulgaria, para. 81.
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note that in this case no concrete evidence has been adduced to show that the release of the accused
would place the lives of victims and witnesses at risk. It would be wrong, in the absence of any
supporting evidence, to deprive the accused of release on the basis that his release would have the

potential for putting the lives of victims and witnesses at risk.

26.  The present position surely is that if a Chamber is satisfied that the accused will appear for
trial and will, if released, not pose a danger to any victim, witness or other person, it must make its
decision on an application for provisional release, uninfluenced by a consideration that provisional
release 1s the exception and detention the rule. A Chamber that is so satisfied must grant the
application; if it does not, and its refusal is made on the basis of a doctrine that provisional release
is the exception and not the rule, it would have acted on a wrong principle of law. For “the real

purpose of bail” is to “safeguard the liberty of an applicant who will stand his trial.”*’

27.  This last comment brings me to the next passage. In paragraph 14 it is said that “the Trial
Chamber retains a discretion not to grant provisional release even if the accused satisfies it of both
requirements in the rule. So, even if satisfied that the accused will appear for trial and, if released,
will not pose a danger to any victim, etc. the Trial Chamber may still refuse provisional release.”
Again, this passage reflects a wrong appreciation of the law; the word “may” which appears in the
provision' — “[r]elease may be ordered by a Trial Chamber only after hearing the host country and
only if it is satisfied that the accused will appear for trial and, if released, will not pose a danger to
any victim, witness or other person” — does not mean that a Chamber is free to refuse an application
on bases other than those set out in the Rule. The Chamber is not at liberty to reject an application
for reasons other than those set out in the text; if it does so, it would have acted arbitrarily and
unlawfully. All that the word “may” means is that the Chamber has the power to, that is, it is
competent to grant bail, but its jurisdiction to do so is strictly delimited by the considerations
explicitly identified in the Rule. Properly construed, the word “may” indicates that provisional
release is grantable by a Chamber, but grantable in the specific circumstances expressly set out in
the Rule.

28.  The ‘grantability’ of provisional release comes against the background of the position that
domestic courts in most jurisdictions do not have an inherent power to grant bail. The position is
the same in the Tribunal: a Chamber has no inherent power to grant provisional release. Express
provision for the power to grant provisional release is made in the first paragraph of Rule 65: “once

%

detained an accused may not be released except on an order of a Chamber.” Having invested the

** Decision, para. 13.
¥ Du Toit et al., Commentary on Criminal Procedure Act (1999), p. 9-3.
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Chamber with jurisdiction to grant provisional release, the Rule goes on in paragraph (B) to set out
the circumstances in which that jurisdiction is to be exercised. But it is a jurisdiction that must be
exercised within the four corners of the Rule. It must be noted that the Rule does not have, as is the
case in the legislation of some countries, in addition to certain listed grounds, a catch-all provision
allowing a Chamber to reject an application for provisional release for any other reason if it is in the
interests of justice to do so. The conclusion that the jurisdictional power to grant provisional
release is confined to the circumstances set out in the Rule is supported by the use on two occasions
of the limiting word “only” for emphasis. In sum, the word “may” imports not so much

discretionary power as jurisdictional competence.

29.  The case cited (Kordi¢) as support for the proposition that a Trial Chamber retains a
discretion not to grant provisional release even if the accused satisfies it of both requirements in the
Rule, does not in fact provide such support. In that case, among the Trial Chamber’s reasons for
refusing the application, which was filed after the close of the Prosecution’s case, was that release
could disrupt the remaining course of the trial. However, the ratio of the decision is, firstly, that the
risk of potential interference with witnesses was increased because the accused had detailed
information about witnesses who had testified and who were yet to testify in the case, and secondly,
that the Chamber was not satisfied that, if released, the accused would appear for the continuation
of his trial, because of the grave offences with which he was charged and the severity of the
sentences that could be imposed. The specific reason that release could disrupt the remaining
course of the trial is but an aspect of the overriding consideration reflected in the latter ratio; that is,
that the Chamber was not satisfied that the accused would appear for the continuation of his trial.
Clearly, release would only have that effect if he would not appear for the continuation of his trial.
The Kordic case, therefore, is not an example of a Chamber denying provisional release even if it
were satisfied that the accused would appear for trial and, if released, would not pose a danger to

any victim, witness or other person.

30.  No perils to the Tribunal’s mandate for the prosecution of persons responsible for serious
violations of international humanitarian law result from the conclusion that the burden under Rule
65 1s on the prosecution, and not on the defence. In the first place, there would be no necessary
increase in the grant of applications for provisional release, since each case would have to be
decided on its own merits, and a Trial Chamber would be obliged to take into account all the factors
that are traditionally regarded as relevant to bail; for example, the gravity of the offence, the likely
sentence if convicted, and generally any other factor that would bear upon the likelihood of the
accused appearing for trial. Secondly, in any event, the burden, whether it be on the Prosecution or
on the accused, in an application under Rule 65 is discharged not on the standard of proof beyond

reasonable doubt, but on the standard of the balance of probabilities.

10
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31. I have commented on this question because the proper location of the burden may have an
effect on the outcome of the application. Although I have argued that following the amendment of
1999, there is no burden on the accused, I have to say that the matter is not entirely free from doubt.
For, while the history and the logic of the amendment support the conclusion of a shift in the burden
from the accused to the Prosecutor, it may be countered that accused persons appearing before the
Tribunal are charged with very grave crimes, and that there is a practice in many jurisdictions to
shift the burden to the accused in such circumstances. However, in the instant case, it is not the
practice of States that is controlling, but rather, the interpretation of the Rule in the light of the
amendment in 1999. In the final analysis, therefore, I am obliged to follow the conclusion that

results from the application of the general rule of interpretation.

2. The relevant evidence

32. I take the view that sufficient guarantees have been given to satisfy the Chamber that the
accused will appear for trial and, if released, will not pose a danger to any victim, witness or other

person.

33.  Guarantees have been given by the Republika Srpska; they include the usual guarantees,
such as that the accused shall be accompanied to and from Bosnia and Herzegovina, that, for the
duration of his provisional release, he shall be required to report to the police station on a daily
basis and that he will be detained should he attempt to escape, or breach any of the terms of his

provisional release.

34.  The difficulty with these guarantees relates to the credibility of the Republika Srpska. The
Prosecution has argued that Republika Srpska has a history of non-cooperation with the Tribunal,
and for that reason the guarantees which they have offered should not be accepted. At the oral
hearing, however, a representative from Republika Srpska informed the Chamber of certain
developments which, in his view, indicated that Republika Srpska was beginning to adopt a new
approach to the Tribunal. He spoke of the establishment of a Bureau in the Ministry of Justice with
specific responsibility for cooperation with the Tribunal. I attach significance to the information
that he gave that this Bureau would comprise persons who would be independent of political
influence. He also informed the Chamber that there was a draft law for cooperation with the
Tribunal. Although that law has not yet been enacted, it does indicate a movement in the right

6

direction.”® However, I do not attach as much significance to the draft law as I do to the

26 By motion filed on October 3 by the accused Kraji$nik, the Chamber has been notified, in the form of a certificate
from the General Secretary of the National Assembly of the Republika Srpska, Mirko Stevanovié, of the passage of a
law entitled “Law on Cooperation of the Republika Srpska with the International Tribunal in The Hague”. See
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establishment of the Bureau. I cannot agree with the Decision’s characterisation in paragraph 17 of

these initiatives as “no more than an indication of good intcntions”. The Bureau has actually been

established.?’

35.  However, even if those guarantees are not accepted, due account must be taken of the
guarantees that have also been made by the government of the FRY. Among the guarantees are that
the accused shall be accompanied to and from Bosnia and Herzegovina, that, for the duration of his
provisional release, he shall be required to report to the police station on a daily basis and that he
will be detained should he attempt to escape, or breach any of the terms of his provisional release.
It does not necessarily follow, as is indicated in paragraph 19, that in the absence of legislation for
cooperation with the Tribunal, the FRY would not be in a position to offer assurances that arrests
would be made, unless, and this has not been demonstrated by the Decision, there is a linkage

between the ability to make arrests and legislation for cooperation with the Tribunal.

36.  Additionally, the accused undertook to secure from the Republic of Serbia, if the Chamber
so wished, guarantees in precisely the same terms as those which that State offered on behalf of the
co-accused Plavsi¢, and which were accepted by this Chamber.?® The Chamber did not make any
request for the Republic of Serbia to provide those guarantees. But, in my view, if the proffered
guarantees from the Republic of Serbia were accepted, the precedent of the Plavsic¢ case would be
an influential factor favouring the grant of the accused’s application. Both PlavSi¢ and the accused
were politicians in the Republika Srpska, with Mrs. Plavsic holding the more senior position. Both
are charged with substantially the same set of serious crimes; namely, genocide, crimes against
humanity, violations of the law or customs of war and grave breaches of the Geneva Conventions of
1949. The point may be made that Plavsi¢ surrendered voluntarily, and that that was a significant
factor in the Chamber’s decision to grant provisional release. However, as the indictment for the
accused KrajiSnik was sealed, he had no knowledge of it, and, therefore, no opportunity to surrender
voluntarily. The effect of Mr. Brashich’s submission on this issue is that, had his client known of
the indictment, he would have surrendered voluntarily. In that regard, the Chamber’s assertion that
it considers this a neutral factor (paragraph 20) is contradicted in paragraph 21 by the use that it has

made of the accused’s failure to surrender voluntarily, in comparison with Mrs. Plav§ié, who did so

Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39&40-PT, Krajisnik Defence’s Notice of Passage of Law on
Cooperation with the International Criminal Tribunal by the Republika Srpska, 3 Oct. 2001.

" Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39&40-PT, Motion Hearing, 20 Sept. 2001 (“Motion Hearing”),
T. 148.

8 Prosecutor v. Biljana Plavsi¢, Case No. IT-00-39&40-PT, Decision on Biljana Plavi¢’s Application for Provisional
Release, 5 Sept. 2001, p. 3.
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surrender. If it is a neutral factor, it should not be used as an element unfavourable to the accused

in distinguishing between his case and that of Mrs. Plavsi¢. That use deprives it of its neutrality.

37. In refuting the argument that the accused should be treated like Mrs. Plavsié, the first
difference in the two cases cited by the Decision (paragraph 21) is the age of the two accused:
Krajisnik is 56, while Plavsic is 71. Frankly, I am unable to grasp the significance of this as a factor
in the application for provisional release. The comparison would be valid if the gap in age was
much wider, or, if coupled with age, there was the additional element of illness. As to the first, it is
not as though Mrs. Plavsic is over 80 and Mr. Krajisnik is half that age. In modern times, 71 is not
considered an advanced age, and, at 56, Mr. Krajisnik could hardly be said to be young. So, if age
is a factor favourable to Mrs. Plavsic, it should be equally favourable to Mr. Krajisnik. As to the
second, we have no evidence of illness in relation to Mrs. Plav§ié. In sum, I find, firstly, that her
age is not sufficiently advanced to justify the reliance that has been placed on it, and, secondly, that
the difference between her age and that of Mr. Kraji$nik is not sufficiently significant to warrant it

being used as a factor to distinguish the two cases.

38.  Mr. Brashich also pointed to the accused’s past cooperation with the Tribunal when he had

an interview with the former Prosecutor, Ms. Arbour.?

This was not contradicted by the
Prosecutor. Thus, it is not accurate to say, as is said in paragraph 21 of the Decision, that the
accused has not cooperated with the Tribunal, though it would seem to be correct that his

cooperation was not as substantial as that of Mrs. Plavsic.

39. In any event, it must be doubtful whether the element of cooperation is a proper
distinguishing factor, not only because the accused has the benefit of the presumption of innocence
and is entitled to maintain his innocence, but also because the history of the cooperation does not
indicate that it warrants such treatment. Mrs. Plavsic, in an affidavit appended to her motion for

1.3 The Prosecution, in its

provisional release, promised to continue cooperating with the Tribuna
response to the defence motion, noted that Mrs. Plavsi¢, in her affidavit, promised to continue
cooperating with the Tribunal.*! The Chamber, in its decision, noted that one of the arguments of
Mrs. Plavsic¢ was that she had provided her own personal undertaking to continue to cooperate with
the Tribunal.*®> Although it was clearly proper for the Trial Chamber to take note of this, in my

view, a promise of continued cooperation is not a sufficiently substantial factor to warrant

% Motion Hearing, T. 144.

3 Prosecutor v. Biljana Plavsi¢, Case No. IT-00-39&40-PT, Motion for an Order of Provisional Release of Ms. Biljana
Plavsic, 11 July 2001, Exhibit B.

' Prosecutor v. Biljana Plavsi¢, Case No. IT-00-39&40-PT, Prosecution’s Response to Defence’s Motion for
Provisional Release of Biljana Plavsié, 25 July 2001, para. 2.

32 Prosecutor v. Biljana Plavsic, Case No. IT-00-39&40-PT, Decision on Biljana Plavsi¢’s Application for Provisional
Release, 5 Sept. 2001, p. 2.
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distinguishing her case from that of Mr. Krajisnik’s. I am fortified in that conclusion because, as I
have indicated, the accused is not obliged to cooperate, and, in fact, has a legal entitlement to

maintain his innocence.

40.  Insum, I would hold that there is no genuine distinguishing factor between the two cases, or
if there is any distinction, it is so insubstantial that no account should be taken of it. On the other
hand, there are substantial similarities between the two cases: both were politicians in the same
country, Mrs. Plav§i¢ being the more senior, and both are charged with the same set of grave
crimes. If Mrs. Plav§i¢ was provisionally released, then so too should Mr. Krajisnik, since he was
prepared to provide the very same guarantees that Mrs. Plav§i¢ did, and from the very same
country, the Republic of Serbia. In an application for provisional release, the Tribunal’s case law
shows that, in the absence of a power in the Tribunal to execute its own warrants, the most
significant factor is the guarantees offered by, or on behalf of, the accused. For that reason, it
becomes especially important to assess carefully the guarantees. In these circumstances, once it is
established that there is no valid basis for distinguishing between the two cases, there is also no
valid reason for refusing the application, since the accused was prepared to offer the very same
guarantees as Mrs Plavsic, and obviously, the Prosecution would not be in a position to challenge

them.

41.v To complete the list of guarantees offered by the accused, it must be mentioned that he also
had guarantees from His Holiness Patriarch Pavle, Patriarch of the Serbian Orthodox Church, and
from The Honorable Vojislav Kostunica, President of the Federal Republic of Yugoslavia,33 and
that additionally, he indicated that he was prepared to offer as further security, “the execution of
any and all deeds and documents of transfer, assignment and alienation of real property and
improvements standing in the name of the Accused and his immediate family to wit, the Accused’s
mother (as successor in interest and inheritor of the Accused Kraji$nik’s late father who passed
away on August 4, 2001), located within the territory of the BiH, as well as the territory of the
Republika Srpska”.34 This latter offer must, in my view, be considered of some importance,
because, as Mr. Brashich submitted, the effect of the accused violating the terms of his provisional
release would be to deprive his family, and in particular his mother, of their real estate, including

her dwelling.® As the European Court of Human Rights stated in the Letellier case:

33 Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39&40-PT, Statements of H.H. Patriarch Pavle and The Honorable
Vojislav Kostunica in further support of motion for provisional release, 24 Aug. 2001.

3% Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39&40-PT, Addendum to the Motion for Provisional Release dated
August 8, 2001, 19 Sept. 2001, para. 7.

% Motion Hearing, T. 143.
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When the only remaining reason for continued detention is the fear that the accused will abscond
and thereby subsequently avoid appearing for trial, he must be released if he is in a position to
provide adequate guarantees to ensurc that he will so appear, for example by lodging a security.™

42.  Although it is not the only remaining reason for detention it is, in my view, a significant

factor of which account must be taken in weighing the evidence in this case.

43.  The last matter that I mention is the time that the accused has been held in custody. He has
been in detention for 18 months. Mr. Tieger for the Prosecution stated that the case would be ready
for trial in February of next year. Mr. Brashich differed, saying that that was a conservative
estimate. Whichever date is right, it is clear that the accused will be in custody for at least two
years before his trial commences. While, on the basis of the jurisprudence of international human

rights bodies, that may not be a sufficiently long time to render his detention unlawful,”

thereby
warranting his freedom, it is, in my view, a period that, when taken with the other factors that I have

mentioned, justifies the grant of the application.

44.  The application should be granted because if, as I believe, the burden is on the Prosecution
to satisfy the Chamber that the accused will not appear for trial and will pose a danger to victims,
witnesses or other persons, it has not discharged that burden. The similarity with Mrs. Plavsié’s
case is a strong factor favouring release, and I have not been persuaded by the distinction that has
been made between the two cases. If, on the other hand, the burden is on the accused, then I find
the evidence in this case sufficient for its discharge, taking into account that the burden would be
discharged not on proof beyond reasonable doubt, but on a balance of probabilities. Again, an
influential factor in the discharge of that burden by the accused is the similarity between his case

and that of Mrs. Plavsié.

Done in English and French, the English text being authoritative.

A

Patrick Lipton Robinson

Dated this eighth day of October 2001
At The Hague
The Netherlands
[Seal of the Tribunal]

36 | etellier v. France, ECHR, Judgement of 26 June 1991, Series A, vol. 207, para. 46.

*7 As noted in the Decision, the European Court of Human Rights has found that extensive periods of pre-trial detention
may be reasonable. See Decision, para. 15 (citing W. v. Switzerland, ECHR, 26 November 1992, Case No.
91/1991/344/417 and Ferrari-Bravo v. Italy, App. No. 9627/81, Comm. Report 14.3.84).
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