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1. On 19 June 1997, efence counsel for Zlatko Aleksovski (hereinafter .. the Defence") 

submitted a Motion to the rial Chamber in respect of the fonn of the indictment (hereinafter 

"the Motion"). The Pro utor, on 8 July 1997, in opposition, responded to the Motion 

(hereinafter "the Response' ). The Trial Chamber beard both parties at a hearing on 1 August 

1997. 

The Trial Chamber will first analyse the claims and arguments of the parties and then 

discuss all the disputed poi ts of fact and law. 

I. ANALYSIS OFT CLATh1S AND ARGUMENTS OF THE PARTIES 

2. In its Motion, the efence requested that the Trial Chamber order the Prosecutor to 

provide additional clarific tions in respect of the place and time the alleged crimes were 

committed, the identity o the victims and the perpetrators of the crimes. Furthermore, it 

stated that the indictment ither specified nor defined the status of K.aonilc. 

Moreover, it under cored that mens rea relating to the accused's presumed conduct, 

specifically, in order ch cterise command responsibility, was not sufficiently elaborated 

upon in the indictment. 

The accused, for at reason, considered that he was not in a position to prepare a 

proper defence and that • he [was] in an unfair position and did not know against which 

crimes exactly he will hav to defend himself'. 

3. It her response, an at the hearing of 1 August 1997, the Prosecutor asserted that she 

had satisfied her legal obli ations in respect of the presentation of the indictment pursuant to 

Article 18(4) of the Statut of the Tribunal (hereinafter .. the Statute") and Sub-rule 47(B) of 

the Rules of Procedure d Evidence (hereinafter "the Rules"). Basing herself both on the 

Tribunal's case-law in th cases "The Prosecutor v. Tadic", "The Prosecutor v. Dukie", 

"The Prosecutor v. Delic' and "The Prosecutor v. Blas/de" and that of the European Court 

of Human Rights in the e "Kamasinski v. Austria", the Prosecution maintained that the 

indictment need supply nly a concise description of the crimes charged and of the 

participation of the accu ed and his subordinates and that such requirement had been 
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satisfied. In addition, she emphasised that the accused had been duly informed as to the 

nature of and reasons for t charges brought against him. 

D. DISCUSSION 

4. The Trial Chambe will first recall the relevant provisions of the Statute and the 

Rules. It will then review hether the indictment is insufficiently precise as to the time and 

place of the commission o the alleged crimes, the identity of the victims and perpetrators of 

the crimes and the status o Kaonik. Lastly, it will determine whether mens rea in the crimes 

ascribed to Zlatko Aleksov ki was adequately stated in the indictment. 

Statute and Rules and the case-law of the Tribunal 

5. The Trial Chamber first points out that Article 18(4) of the Statute provides that: 

·nation that a prima facie case exists, the Prosecutor 

shall prepare d indictment containing a concise statement of the 

facts and the c ime or crimes with which the accused is charged under 

Furthermore, it recalls tha Article 21(4) of the Statute specifically states that: 

"In the dete · nation of any charge against the accused pursuant to 

the present S tute, the accused shall be entitled to the fo11owing 

minimum g tees, in full equality: (a) to be infonned promptly and 

in detail in a l nguage which he understands of the nature and cause 

of the charge gainst him. " (italics added) 

Lastly, it notes that Sub- e 47(A)(ii) [formerly Sub-rule 43(8)] of the Rules expresses both 

these provisions in the fol 

'The indictme t shall set forth the name and particulars of the suspect, 

and a concise tatemenl of the facts of the case and of the crime with 

ct is charged.,. (italics added) 
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6. The Judges also wi h to recall that in their Decision of 4 April 1997 in the case "The 

Prosecutor v. Blaskic (IT- 5-14-PT, p. 13) regarding "the preliminary motion raised by the 

Defence that the indictme t be rejected because of defects in form", they concluded their 

analysis of the Tribunal's c se-law by stating that: 

"an indictment by its very nature and given the very initial phase in 

which it is rev·ewed, is inevitably concise and succinct. Such is the 

meaning, such · s the spirit of the texts governing the proceedings of 

the Internatio al Tribunal, themselves inspired by international 

standards and t eir interpretation." (italics added) 

The Judges there£ re distinguished between the minimum right guaranteed to the 

accused through a present tion, albeit succinct, of the facts and charges against him and the 

right to receive more detai d information promptly so that he may organise his defence. 

7. As Trial Chamber affirmed in the case "The Prosecutor v. Zejnil Delalic, z.dravko 

Mucic, Hazim Delic, Esad Landw", (IT-96-21-T), the principal function of an indictment is 

to advise the accused con isely of the nature of the crimes with which he is charged and to 

present the factual basis f such charges. The indictment must include certain information 

which will permit the ace sed to prepare his defence (that is, the identity of the victim, the 

place and approximate da e of the alleged crime and the means used to prepare it) and to 

avoid any surprise which · ght be prejudicial to him. 

B. Review of the indictment 

3. Alle ed va ueness as to the time and lace of the events and to 

· · of the victims and e etrators 

(a) Time and place of e alleged events 

8. The Defence emp asised that the time and place of the crimes which the accused is 

alleged to have carried out were not described with sufficient precision. 
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9. Basing herself inte alia on the Decision "The Prosecutor v. Tadic" (IT-94-1-T, 14 

November 1995) which s tes that the Prosecution must "demonstrate very succinctly [ ... ] 

that the accused commine the alleged offences", the Prosecutor affirmed that "the present 

indictment describes with fficient detail the acts, place and time of the crime in compliance 

with the provisions of icle 18(4) of the Statute and Rule 47(B) of the Rules". (italics 

added) 

10. Paragraph 20 of th indictment states that: 

"Zlatko Aleks vski was an official at the 'Zenica prison from 23 

February 198 until leaving to be the commander of the detention 

facility at Kao ik near Busovaca. on or about 29 January 1993". (italics 

added) 

Furthermore, para aph 31 states that: 

"From Janua 1993 until at least the end of May 1993, Zlatko 

Aleksovski ac epted [ ... ] into his custody at the detention facilities in 

11. As regards the dat the offence was committed, the Trial Chamber considers that what 

is essential in the indictm nt is that certain events occurred in the Kaonik prison while the 

r- accused was responsible fi r it. The exact starting date of the period during which the accused 

was in charge does not co titute the foundation of the indictment. The time period - the first 

five months of 1993 - is ufficiently circumscribed and permits the accused to organise his 

defence with full knowl ge of what he is doing. It follows that because it specifies the 

overall period during whi h the crimes were allegedly committed, the indictment does not 

violate the rules govemin the presentation of the charges. If the Prosecutor is aware of the 

precise date, she is free t modify the indictment, conditional on her doing so within seven 

working days of this D sion; if she is not aware of the date, the indictment need not be 

amended. 
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12. In respect of the lace where the offences were allegedly committed, the Trial 

Chamber considers that th indictment is sufficiently clear since it specifies that they were 

perpetrated in the detentio facilities at Kaonik near Busovaca. 

The Trial Chamber herefore rejects this request in the Motion. 

(b) Identity of the victi s and perpetrators of the crimes 

13. The Defence maint · s that the identity of the persons said to have been implicated in 

each of the alleged crimes as imprecisely stated as was that of the victims. 

14. The Prosecutor r plied that the materials attached to the indictment provide 

sufficiently detailed info ation about the identity of the victims. In fact, according to the 

Prosecution, .. the supporti g material [ ... ] contains numerous names of victims and significant 

amounts of information de ailing the identities of the victims". 

15. The indictment sta es that the detainees were "Bosnian Muslim civilians ( ... ] from a 

widespread area including but not exclusive to, Vitez and Busovaca municipalities." 

16. The Trial Chambe does note that the Prosecutor did not determine the number of the 

victims and the perpetrato of the crimes. 

It considers none eless that the victims and perpetrators may be identified by the 

Defence in the light of ev dence which has been - and will be - provided by the Prosecution. 

It adds, moreover, that. i a case of this sort, the specific identification of each victim and 

perpetrator is neither possi le nor necessary. 

The Trial Chambe therefore rejects this request in the Motion. 

( c) the status of nik 

17. The Defence criti ises the Prosecution for not defining the status of Kaonik with 

sufficient precision. It cl · ms not to know whether what is meant is a prison, a detention 

camp or a camp for priso rs of war. 
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The Trial Chamber notes that the concomitant use of these terms is not contradictory 

and, in fact, considers that at this stage of the proceedings, the Prosecutor is not obliged to 

provide further details as t the status of Kaonik. 

The Trial Chamber erefore rejects this request of the Motion. 

2. Mens rea 

18. The Defence main ains that the lack of allegations proving mens rea constitutes a 

defect in the form of the i dictment. It asserts that the indictment "is completely silent with 

regard to facts supporting he theory that the accused is liable for failing to punish the direct 

perpetrators of the crimes 

20. Basing itself prim ·1y on the case-law of the Appeals Chamber in the case "The 

Prosecutor v. Delic" (IT- 6-21-T, 2 October 1996), the Prosecutor considers that she has 

provided sufficient det ls about the conduct 

responsibility. 

underlying the accused's criminal 

21. The Trial Cham er recalls that the indictment should be reviewed from the 

perspective of whether or ot the accused has been able to prepare his defence. 

As affirmed above the Trial Chamber notes that the place and time the crimes were 

committed have been su 1ciently identified. Furthermore, it points out that the accused's 

position of command resp nsibility at Kaonik is not discussed. The Judges are of the opinion 

therefore that the Defeo e has sufficient elements to challenge the accused's criminal 

responsibility - as prison c mmander. 

In any case, the dges consider that it is more appropriate for the Judges on the 

merits to determine the le al elements of the offences for which the accused is charged and 

that it is in the light of the facts that the existence of such elements should be determined. 

This request of the Motion is therefore rejected. 

Case No. IT-95-14/1-PT 7 25 September 1997 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

III. DISPOSITION 

FOR THE FOREGOIN REASONS, 

Trial Chamber I, 

RULING inter partes and nanimously, 

REJECTS the accused's otion of 19 June 1997 in respect of defects in the form of the 

indictment. 

Done in French and Englis , the French version being authoritative. 

Done this twenty-fifth day of September 1997 
At The Hague 
The Netherlands 

Claude Jorda, 

fjJOJj 8/S 

Presiding Judge, Trial Chamber I 

(Seal of the Tribunal) 
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