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5 2511573 aus

The review by a panel of Judges, sitting in a public hearing, of an indictment initially confirmed
by a single Judge, reinforces both the rights of the accused and enhances the solemnity and
gravity of the Judges’ decision. The Rule 61 procedure, which is initiated by the Prosecutor,
cannot be considered a trial in gbsentia; it does not culminate in a verdict nor does it deprive the
accused of the right to contest in person the charges brought against him before the Tribunal.
However, the rights of alleged victims should not be denied; the Rule 61 proceedings provide

them with the oppertunity to be heard in a public hearing and to become a part of history.
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population. Over the entire petiod in question, 8,000 people are said to have been detained at

Susica camp in total.”

All the witnesses who testified to having been detained at Sufica camp emphasized that, at the
time of their arrest, they had not been participating in a resistance movement against the
authorities who had seized power in Vlasenica and who were responsible for the camp. It does
not seem that such a movement could have taken shape in the Vlasenica region, where the
detainees were locals, during the period in which the camp was operational. The arrests seem to
have taken place only after the population had been totally disarmed. Thus it would appear that
the establishment of Suiica camp was aimed at detaining a defenceless civilian population which

was not organised into a resistance movement.,

s p ; {ions Ground

21.  The imprisonment of civilians under particularly inhumane conditions could, considering
the relevant parts of the record, constitute an act of persecution, since it seems to have been
motivated solely by a discriminatory intent based principally, if not exclusively, on the religious
characterisation of the targeted population. It appears from the oral testimony that the camp

population was exclusively Muslim.

6. Appropriation of property and plunder

22, Many witnesses have provided evidence of a system of unlawful apprepriation or plunder
of property at Suica camp. On arrival at the camp, detainees were forced to hand over items of
private property, especially valuable items such as gold or jewellery. Dragan Nikok¢ is alleged
personally to have supervised the confiscation of property from a small building which he used

for interrogations.

There is also evidence that, before women were deported from Sufica camp, they had to sign a
document stating that they were leaving the area voluntarily and that they were giving up their

. 16
POSSSSELOMS.

" See statement of Mr, Gow,
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17 8/1573 a5

2. Specif : cor t s e i DR

30.  For Article 2 of the Statute, relating to the grave breaches provisions of the Geneva
Conventions of 1949, to apply, the victims of the alleged crimes must be * persons . . . protected

under the provisions of the relevant Geneva Convention™.

The Muslim population of Vlasenica was systematically disarmed and it does not appear that there
was any resistance movement in the region. The Chamber considers that all the detainees at Sufica
camp were civilians and therefore “protected persons™ within the meaning of Article 4 of Geneva
Convention IV of 1949,

In the Tadic Case, the Appeals Chamber affirmed that the Tribunal has jurisdiction under Article 2
of the Statute only in the context of an international armed conflict (Decision on Appeal, at para.
84). The relevant parts of the record tend to show that INA forces from Novi Sad, under the
control of the government in Belgrade, took part in the occupation of Vlasenica afier the Republic

of Bosnia and Herzegovina had been recognised as an independent State.

The evidence of the expert witness, Mr. Gow, suggests, moreover, that the armed conflict in the
territory of the former Yugoslavia may be viewed in its entirety as one “major armed conflict™,
that reportedly began in the autumn of 1991, with its aim “to establish [. . .] a new [, . ] state” >
This conflict involved several States. This Chamber considers on the basis of all of the foregeing
that the armed conflict was international in character and that Article 2 may therefore be

applicable.

5 Bosshemal o i ssslicalion GL AL he S

31.  In the Decision on Appeal in the Tadic Cuse, the Appeals Chamber affirmed that the
Tribunal has jurisdiction under Article 3 of the Statute to prosecute as violations of the laws or
customs of war:

« . all violations of international humanitarian law not falling under Article 2
or covered by Articles 4 or 3, more specifically: (i) violations of the Hague law
on international conflicts; (i) infringements of provisions of the Geneva

* See Transcript 10 October 1995, p. §6.
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20 (LT
other forms of sexual assault inflicted on women in circumstances such as those described by the

witnesses, may fall within the definition of torture submitted by the Prosecutor.

B. *“Ethnic Cleansing” And Genocide

14, It emerged on the basis of the record that the policy of discrimination implemented at
Vlasenica, of which Dragan Nikoli¢'s acts formed a part, was specifically aimed at “cleansing”™

the region of its Muslim population.

In this instance, this policy of “ethnic cleansing™ took the form of discriminatory acts of extreme
seriousness which tend to show its genocidal character. For instance, the Chamber notes the
statements by some witnesses which point, among other crimes, to mass murders being

committed in the regiun.n

More specifically. the constitutive intent of the crime of genocide may be inferred from the very

gravity of those discriminatory acts.

That intent, according to some of the eyewitnesses at the hearing, was expressed by the accused
himself. Dragan Nikoli¢ reportedly said, “You Muslims never existed. vou [. . .] will never exist,

[ will eradicate you, [ will cut your throats, [ will butcher vou all.” <k

The Chamber considers that the Tribunal may possibly have jurisdiction in this case under Article
4 of the Statute. It would therefore invite the Prosecutor to pursue his investigations, if feasible
and advisable, with a view to indicting Dragan Nikoli¢ for complicity in genocide or acts of

genocide.

7 See Transcript 11 October 1995, p. 87, 97; 12 October 1995, p. 45, 60.
* goe Transcript 11 October 1995, p, 55,
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