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INTRODUCTION 

1. On 14 February 2012, the Defence sent a letter to the Prosecution requesting the 

disclosure of testimony from three previous !CTR trials and witness statements. 1 On 17 

February 2012 the Prosecution responded and sent to the Defence a CD-ROM containing the 

requested material C'CD-ROM").2 

2. On 12 March 20 I 2, the Defence filed "Nzabonimana' s Motion for Appropriate Relief in 

Light of the Prosecution's Delayed Disclosure to the Accused of Exculpatory Evidence" 

("Motion l").3 The Prosecution filed a Response on 14 March 2012 ("Response I").4 

3. On 15 March 2012, the Trial Chamber issued a Proprio Motu Order ("Proprio Motu 

Order"), ordering the Defence to file specific and comprehensive submissions regarding 

potentially exculpatory material contained on the CD-ROM by 19 March 2012 and the 

Prosecution to respond by 23 March 2012.5 

4. In lieu of complying with this Order, on 19 March 2012, the Defence filed 

"Nzabonimana's Motion in Light of the Trial Chamber's Proprio Motu Order of 15 March 

2012" ("Motion 11").6 The Prosecution filed its Response on 21 March 2012 ("Response 11").7 

On 23 March 2012, the Defence filed its Reply ("Reply 11").8 

5. On 22 March 2012, the Chamber invited the Registrar to make submissions on the 

human and material resources available to the Defence in 2012.9 On 26 March 2012, the 

Registrar filed its submissions ("Registrar's Submissions"). 10 The Registrar informed the 

Chamber that Defence Counsel and Detention Management Section ("DCDMS") received a 

1 
Letter from Defence Counsel to Prosecution Counsel, dated 14 February 2012. 

2 Prosecutor v. IVzabonimana, Case No. JCTR-98-44D-T, Prosecution Response to Defence Request Dated 14 
February 2012, 17 February 2012. 
'Prosecutor v. ,Nzahonimana, Case No. JCTR-98-44D-T, Nzabonimana's Motion for Appropriate Relief in 
Light of the Prosecution's Delayed Disclosure to the Accused of Exculpatory Evidence, 12 March 2012. 
4 Prosecutor v. lVzabonimana, Case No. JCTR-98-44D-T, Prosecutor's Response to Nzabonimana's Motion for 
Appropriate Relief in Light of the Prosecution's Delayed Disclosure to the Accused of Exculpatory Evidence, 
14 March 2012. 
5 Prosecutor v. lv'zahonimana, Case No. ICTR-98-44D-T, Proprlo J,lotu Order to the Parties Concerning 
"'.\zabonimana's Motion for Appropriate Relief in Light of the Prosecution's Delayed Disclosure to lhe Accused 
of Exculpatory Evidence, 15 March 2012. 
6 Prosecutor v. ,1\!zabonimana, Case No. ICTR-98-44D-T, Nzabonimana's Motion in Light of the Trial 
Chamber's Proprio Motu Order of 15 March 2012, 19 March 2012. 
7 Prosecutor v. ,Vzabonimana, Case No. ICTR-98-44D-T, Prosecutor's Response to Nzabonimana's Motion in 
Light of the Trial Chamber's Proprio Jlotu Order of 15 March 2012, 21 March 2012. 
8 Prosecutor v. ,1\!zabonimana, Case No. JCTR-98-44D-T, Defonce Reply to Prosecutor's Response to 
Nzabonimana's Motion in Light of the Trial Chamber's Proprio Aiotu Order of 15 March 2012, 23 March 2012. 
9 Prosecutor v, .Vzabonimana, Case No. JCTR-98-44D-T, Order to the Registry for Submissions Concerning 
Resources Available to the Defence in 2012. 22 Man.:h 2012. 
rn Prosecutor v. Nzabonhnana, Case No. ICTR-98-44D-T, Registrar's Submission in Respect or the Order to the 
Registry for Submissions Concerning Resources Available to the Defence in 2012, 26 March 2012. 
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request from Lead Counsel on 8 February 2012 for additional resources to comprehensively 

address the disclosures contained on the CD-ROM. 11 On 10 February 2012, Defence Lead 

Counsel recommended to DCDMS an allocation of 150 hours for one Legal Assistant or 

alternatively 75 hours for each of two Legal Assistants and 30 hours for Lead Counsel or Co

Counsel.12 On 13 February 2012 DCDMS accepted the Defence request as it was considered 

reasonable in terms of material and human resources. 13 On 14 and 16 February 2012, the 

contracts of two Legal Assistants were renewed for a period ending on 31 March 2012, and 

for a total allocation of 150 hours. 14 The Registrar also submitted that Lead Counsel is 

assigned for all stages of the case and that Co-Counsel is assigned for the whole trial stage 

and should remain available until judgement delivery. 15 Neither Lead Counsel nor Co

Counsel need be reassigned. 16 

6. On 30 March 2012, the Defence requested leave to file a response to the Registrar's 

Submissions. 17 On the same day, the Chamber issued an Order granting the Defence leave to 

respond to the Registrar's Submissions ("Order II"). 18 On 2 April 2012, the Defence filed a 

Motion entitled "Motion in Response to the Registrar's Submissions dated 26 March 2012" 

("Defence Response Submissions") and the Prosecution filed submissions on the same day 

("Prosecution Response Submissions").19 On 3 April 2012, the Registrar filed further 

submissions ("Registrar's Further Submissions").20 In its Further Submissions, the Registrar 

stated that the Registry approved in its entirety the 8 February 2012 Defence request for 

additional resources. The Defence did not request additional resources after the disclosure of 

the CD-ROM and did not request that the contracts of support staff be renewed after their 

contracts expired on 31 March 2012.21 

11 Registrar's Submissions, para. 4. The Chamber notes that this date precedes the date the CD-ROM \'.:as 
delivered, on 17 February 2012. 
12 Registrar's Submissions, para. 6. 
13 Registrar's Submissions, para. 7. 
14 Registrar's Submissions, para. 10. 
15 Registrar's Submissions, para. 8. 
16 Registrar's Submissions, para. 8. 
17 Prosecutor v. 1Vzabonimana, Case No. ICTR-98-44D-T, Defence Request for Leave to Respond to the 
Rcgistrrn-'s Submissions dated 26 March 2012, 30 March 2012. 
18 Prosecutor v. i\'zabonimana, Case No. ICTR-98-44D-T, Order on Defence Request for Leave to Respond to 
the Registrar's Submissions dated 26 March 2012, 30 March 2012. 
19 Prosecutor v. }lzabonimana, Case No. JCTR-98-44D-T, Motion in Response to the Registrar's Submissions 
dated 26 March 2012, 2 April 2012; Prosecutor v . .-V2ahonimana, Case No. ICTR-98-44D-T, Prosecutor·s 
Submissions Pursuant to Order on Defence Request for Leave to Respond to the Registrar's Submissions dated 
26 t\1farch 2012. 2 April 2012. 

\ 

20 Prosecutor v .. Nzabonimana, Case No. lCTR-98-44D-T, Registrar's Further Submissions on Resources 
Available to the Defence in 2012. 3 April 2012. rd/ 
21 Registrar's Fm1her Submissions, paras. 2-3. 'fJ:> 
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7. On 4 April 2012, the Trial Chamber ordered the Defence to file specific and 

comprehensive submissions regarding the potentially exculpatory material contained on the 

CD-ROM on or before 13 April 2012 and the Prosecution to respond by 16 April 2012 ("4 

April 2012 Order").22 

8. On 11 April 2012, the Defence filed a motion for reconsideration and certification of 

the 4 April 2012 Order ("Motion").23 

9. On 17 April 2012, the Prosecution filed its response ("Response").24 

l 0. On 19 April 2012, the Defence filed its reply ("Reply").25 

SUBMISSIONS OF THE PARTIES 

Defence Motion 

11. The Defence requests the Trial Chamber to reconsider or grant certification to appeal 

the 4 April 2012 Order, which the Defence refers to as the "Impugned Decision".26 The 

Defence argues that there has been a material change in circumstances since the 4 April 2012 

Order was issued." It submits that in an email on 6 April 2012, it requested the Registrar to 

grant it additional resources to analyse the materials in the CD-ROM in accordance with the 4 

April 2012 Order.28 On 11 April 2012, the Registrar denied the Defence's requests. 29 This 

material change in circumstances warrants reconsideration.30 The Defence claims the 

Chamber should reconsider the time limit imposed by the 4 April 2012 Order because the 

Chamber did not consider the time for processing a request for resources.31 

22 Prosecutor v. Alzabonirnana, Case No. ICTR-98-44D-T, Order to the Parties Concerning Submissions on 
Potentially Exculpatory Material Contained on the CD-ROM Disclosed by the Prosecution on 17 February 
2012, 4 April 2012. 
23 Prosecutor v . .,\'zabonimana, Case No. lCTR-98-44D-T, Nzabonimana's Urgent Motion for Reconsideration 
or Certification of the ·'Order to the Parties Concerning Submissions on Potentially Exculpatory Material 
Contained on the CD-ROM Disclosed by the Prosecution on 17 February 2012", 4 April 2012, l3 April 2012. 
24 Prosecutor v. /V'zabonimana, Case No. ICTR-98-44D-T, Prosecutor's Response to Nzabonimana's Urgent 
Motion for Reconsideration or Certification of the ''Order to the Parties Concerning Submissions on Potentially 
Exculpatory Material Contained on the CD-ROM Disclosed by the Prosecution on 17 February 2012", 4 April 
2012, 17 April 2012. 
25 Prosecutor v. lv'zabonimana, Case "\.'o. ICTR-98-44D-T, Reply to the Prosecutor's Response to 
Nzabonimana's Urgent Motion for Reconsideration or Certification of the '·Order to the Parties Concerning 
Submissions on Potentially Exculpatory \1atcrial Contained on the DC-ROM Disclosed by the Prosecution on 
17 February 2012," 4 April 2012. 
zti Motion, para<;. 1, 12. 
27 Motion, para. 17. 
28 Motion, para. 20. 
20 

Motion, para. 21. ~ 
30 Motion, para. 21. "'f&\5, 
~

1 \1olion, para. 21. 
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12. The Defence further submits that the 4 April 2012 Order is erroneous and constitutes an 

abuse of discretion that has occasioned a gross prejudice against Nzabonimana.32 The 4 April 

2012 Order is erroneous because it ordered the Defence to work without resources.33 The 

contracts of the two legal assistants had expired and the hours allocated had been used prior 

to the issuance of the 4 April 2012 Order. The Defence asserts that it stated that these 

resources were insufficient to review the documents on the CD-ROM. 34 And notes that it 

informed the Chamber and DCDMS of the need for resources.35 Although the Defence had 

the CD-ROM in its possession for seven weeks, the Defence channelled its resources to other 

tasks necessary to protect Nzabonimana's rights.36 The Defence recalls that it was allocated 

150 hours for the two assistants and 30 hours for Counsel.37 This amounts to 75 hours per 

month to be divided between assistants (i.e. 37.5 hours) and 7.5 hours per month for each 

Counsel.38 Both Lead Counsel and Co-Counsel were granted 500 US Dollars per month for 

January through March 2012 to carry out all tasks.39 It thus argues that the allocated budget 

was insufficient to cover all the work carried out by the Defence in 2012.40 

13. The Defence also submits that the Chamber has abused its discretion,41 arguing that 

while the Chamber granted nine additional days to the Defence to make submissions on the 

material contained in the CD-ROM, there was no provision for the additional resources 

requested by the Defencc.42 The Defence claims that the 4 April 2012 Order implied that the 

Defence should work pro bona and in an extremely short amount of time.43 

14. The Defence submits that in rendering the 4 April 2012 Order, the Chamber relied on 

the Registrar's submissions as to the resources available.44 The Defence submits that the 

Registrar was incorrect in saying that the 8 February 2012 request for additional resources 

was meant to be used for review of the CD-ROM.45 The resources requested on 8 February 

2012 were to request disclosure from the Prosecution, prepare motions and perform other 

32 Motion, paras. 17, 22. 
n Motion, para. 22. 
34 Motion, para. 22. 
35 Motion, para. 22. 
36 l\:totion, para. 22. 
P \1otion, para. 39. 
38 MOlion, para. 39. 
30 Motion, para. 39. 
40 Motion, para. 39. 
41 Motion, para. 23. 
42 Motion, para. 23. 
43 Motion, paras. 24, 31. 
44 Motion, para. 25. 
45 Motion, paras. 25, 44 
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tasks necessary to preserve Nzabonimana's rights.46 The Defence claims that the Chamber 

disregarded the Defence submissions regarding the delayed disclosure of a large quantity of 

documents.47 

15. The Defence asserts that in its 12 March 20 12 Motion, it requested "that the case be re

opened and the Defence be given reasonable time to meet and interview the witnesses to 

whom the exculpatory material related" .48 The Chamber ignored this request and instead 

focused upon the Registrar's "misleading" information on resources.49 

16. The Defence also submits that the Chamber abused its discretion in relying on the 

Registrar's 3 April 2012 submissions without giving the Defence an opportunity to reply.50 

17. The Defence further asserts that the Chamber abused its discretion by ignoring: (1) the 

Prosecution's habit of disclosing documents with great delay; (2) that the Defence's 6 March 

2012 and 15 February 2012 Motions are still pending; (3) that the Defence team is no longer 

intact; and (4) that the Defence has been active with other matters pertaining to the case than 

the CD-ROM. The Defence asserts that the Chamber focused upon the Registrar's 

submissions instead of realising that the matter "is much graver and greater".51 

18. The Defence observes that the rights of the accused should not be undermined simply 

because of the late stage of proceedings.52 It recalls that Article 20(4)(b) guarantees that an 

accused has adequate time and facilities for the preparation of his defence.53 The Directive on 

the Assignment of Defence Counsel ("Directive on Assignment of Defence Counsel") 

provides that the Tribunal shall meet the costs and expenses of legal representation that are 

necessarily and reasonably incurred.54 Also, the Tribunal shall pay costs of measures taken 

for the production of evidence to assist or support the Defence.55 

19. The Defence asserts that it suffered prejudice because a significant amount of relevant 

documents need to be reviewed before the Judgment is pronounced.56 The Defence reiterates 

that the Prosecutor's conduct has denied Nzabonimana's right to a fair trial.57 

'
16 Motion, para. 44. 
47 rvlotion, para. 25. 
48 Motion, paras. 25, 45. 
49 Motion, para. 4 5. 
su Motion, para. 41-43 
51 :'vtolion, paras. 23-45. 
52 Motion, para. 36. 
'·' Motion, para. 37. 
54 Motion, para. 37. 
55 Motion, para. 37. 
56 tvfotion, para. 47. 
57 Motion, para. 48. 
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20. In support of its request for certification, the Defence reiterates its submissions for 

reconsideration.58 It notes that the disclosed material is exculpatory.59 This evidence is not 

part of the record and therefore the fairness of the proceedings is affected, as the Chamber is 

currently deliberating on the Judgment.60 It submits that the Chamber does not have all the 

relevant information before it during its deliberations. 61 The Defence asserts that immediate 

resolution by the Appeals Chamber may materially advance the proceedings.62 

21. The Defence submits that re-opening the case will ensure Nzabonimana's right to a fair 

trial.63 It is unduly prejudicial to deprive the Defence of the proper time and resources to 

assess all documents, thus constituting an abuse of discretion.64 The Defence reiterates its 

request to sanction the Prosecution for the delayed disclosure because the Prosecution's 

conduct has persistently affected the fair and expeditious conduct of the proceedings.65 

Prosecution Response 

22. The Prosecution submits that the instant Motion should be denied66 as there is no new 

fact and no exceptional or material change in the circumstances since the 4 April 2012 Order 

was rendered.67 

23. The Prosecution asserts that the Chamber already considered the resources available to 

the Defence.68 It notes that the Registrar's refusal to provide additional resources does not 

amount to an exceptional or material change in circumstances since the 4 April 2012 Order 

was rendered.69 Furthermore, the Prosecution recalls that although the Defence knew that it 

was essential to review the 17 February 2011 disclosures, the Defence only requested 

additional resources on 6 April 2012.70 Whether or not the Defence had additional resources 

three days before the filing deadline for its submissions does not amount to an exceptional or 

material change in circumstances. 71 

58 Motion, para. 49. 
59 Motion, para. 50. 
60 \1otion, para. 50. 
61 Motion, para. 50. 
62 Motion, para. 53. 
63 Motion, para. 52. 
64 Motion, para. 52. 
05 rvlotion, para. 52. 
M, Response, para. I. 
r,, Response, para. I. 
68 Response, para. 16. 
69 Response, para. 16. 
70 Response, para. 18. 
71 Response, paras. 18-19. 
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24. The Prosecution submits that the 4 April 2012 Order was not erroneous as the Chamber 

considered the resources available to the Defence.72 It recalls that a previous request for 

resources had been approved in its entirety on 14 and 16 February 2012 for two legal 

assistants through to 31 March 2012.73 Furthermore, at the time the 4 April 2012 Order was 

issued, the Defence had not requested any further resources. Therefore, the Defence does not 

have a valid claim regarding lack ofresources.74 Thus there was no discernible error in the 4 

April 2012 Order and no prejudice caused to the Defence.75 

25. The Prosecution submits that the Chamber did not err in not granting the Defence a 

right to comment on the Registrar's 3 April 2012 filing and that there was no prejudice. 76 The 

Prosecution asserts that the review of the CD-ROM was not too large a task for the Defence 

as much of the information was known to the Defence or easily available.77 

26. Regarding certification of appeal, the Prosecution submits that certification is to be 

granted sparingly, and should be denied under the instant circumstances.78 It argues that the 

Defence has failed to show that the fairness and expeditiousness of the proceedings or the 

outcome of the trial would be significantly affected by the 4 April 2012 Order.79 The Defence 

has also not shown that immediate resolution of the matter by the Appeals Chamber would 

materially advance the proceedings.80 

27. The Prosecution also submits that several issues raised in the instant motion are 

irrelevant factors for reconsideration and certification of the 4 April 2012 Order, inter a/ia the 

sanctioning of the Prosecution, the setting of a deadline for Defence submissions and taking 

into consideration the Registrar's small budget.81 It thus requests the motion be dismissed. 

Defence Reply 

28. The Defence reiterates the submissions made in its Motion. It emphasises that it is 

continuously being denied resources and is thus having to conduct its work on a pro bono 

72 Response, para. 20. 
73 Response, para. 20; 4 April 2012 Order, para.6. 
74 Response, para. 21. 
75 Response, para. 23. 
76 

Response, para. 23. 
77 Response, para. 24. 
78 Response, paras. 25, 27. 
79 Response, para. 26. 
80 Response, para. 26. 
81 Response, para. 28. 
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basis.82 The Defence reiterates that its two legal assistants and Counsel were granted limited 

hours to complete tasks arising prior to and separate from the 17 February 2012 disclosures.83 

29. The Defence asserts that in the 4 April 2012 Order, the Chamber erroneously reasoned 

that it was given resources to deal with the 17 February 2012 disclosures. The resources 

granted to the Defence in February and March 2011, were intended for other tasks and not for 

reviewing the disclosures. Thus. the fact that the Defence was in possession of the material 

for seven weeks is immaterial as the resources allocated were not intended to analyse the 

disclosures. 84 

30. The Defence submits that the Registrar's Submissions leading to the 4 April 2012 Order 

and the Registrar's Further Submissions were contradictory and no explanation was offered 

by the Registrar. It argues that prior to rendering the 4 April 2012 Order the Chamber was 

under the impression that resources had been allocated to the Defence for the review of the 17 

February 2012 disclosures whereas this was not the case.85 

31. It denies the Prosecution contention that the issues raised in its Motion were 

irrelevant.86 The Defence notes that as of the date of the filing of its Reply, it has no resources 

to review the 267 files. 87 It requests its Motion be granted. 

DELIBERATIONS 

Applicable Law 

Reconsideration 

32. Trial Chambers have the "inherent power" to reconsider their own decisions, under the 

following "exceptional" circumstances: 

1. when a new fact has been discovered that was not known by the Trial 
Chamber; 

11. where new circumstances arise after the original decision; 
iii. where there was an error of law or an abuse of discretion by the Trial 

Chamber resulting in an injustice. 88 

82 Reply, para, 4, 
83 Reply, para. 7. 
84 Reply, para. 9. 
85 Reply, para. 12. 
sr, Rcp!y, paras. 13, 17-21. 
87 Reply, para. 14. 
88 Prosecutor v. Karemera et al., Case No. ICTR-98-44-PT, Decision on the Defence Motions for 
Reconsideration of Protective Measures for Prosecution Witnesses, 29 August 2005, para. 8; Karemera, Ca<;c 
No. lCTR-99-44• T, Decision on Reconsideration of Protective Mea<;ures for Prosecution Witnesses, 30 October 
2006, para. 2; Karemera, Case No. ICTR-99-44-T, Decision on Reconsideration of Admission of \Vritten 
Statements in lieu of Oral Testimony and Admission of the Testimony of Prosecution \Vitness GAY, 28 
September 2007, paras, 10-1 I, 
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33, The Chamber recalls that it is for the party seeking reconsideration to demonstrate 

special circumstances warranting such reconsideration, 89 

Certification to Appeal 

34. Rule 73 (B) of the Rules of Procedure and Evidence ("Rules") states: 

Decisions rendered on,.. motions are without interlocutory appeal save with 
certification by the Trial Chamber. which may grant such certification if the 
decision involves an issue that would significantly affect the fair and expeditious 
conduct of the proceedings or the outcome of the trial. and for which, in the 
opinion of the Trial Chamber, an immediate resolution by the Appeals Chamber 
may materially advance the proceedings, 

35. Thus, in order to grant Certification to appeal a decision, a Trial Chamber must find: 1) 

that the decision in question involves an issue that would significantly affect the fair and 

expeditious conduct of the proceedings or the outcome of the trial; and 2) that an immediate 

resolution of the issue by the Appeals Chamber may, in the opinion of the Trial Chamber, 

materially advance the proceedings.90 Even where both factors are present, certification is not 

automatic, but at the discretion of the Trial Chamber,91 and certification remains an 
• I 92 excepltona measure. 

Analysis 

Reconsideration 

Whether a new fact or circumstance arose after the original decision 

36. The Defence argues that there has been a material change in circumstances since the 4 

April 2012 Order was issucd, 93 It asserts that on 6 April 2012, it made a request to the 

Registrar for additional resources in order to analyse the materials in the CD-ROM.94 

89 
Karemera ct al., Decision on Joseph Nzirorera's Second Motion for Reconsideration of Sanctions (TC), 8 

November 2007, para. 6. 
90 

Prosecutor v. iVgirabatware, Case No. ICTR-99-54-T, Decision on Defence Motion for Certification to 
Appeal the Trial Chamber Decision dated 17 September 2009. 5 October 2009, para.16; citing Prosecutor v. 
AJiloJeviC, Case No. IT-02-54-T. Decision on Prosecution Motion for Certification of Trial Chamber Decision 
on Prosecution Motion for Vair Dire Proceeding. 20 June 2005, para. 2. 
91 

iV"girabatware, Decision on Defence Motion for Certification to Appeal the Trial Chamber Decision dated 17 
September 2009, para. 17. See also Prosecutor v. Tolimir, IT-05-88/2-PT, Decision on Motion for Certification 
to Appeal the 11 Dccem ber Oral Decision, 15 January 2008, para. 4. 
-JZ Karemera et al, Decision on Joseph :\'izorera's Application for Certification to Appeal Decision on the 24th 

Rule 66 Violation, 20 May 2009, para. 2. Sec also Prosecutor v. Nshogoza, Case No. ICTR-07-91-T, Decision 
on 01.!fcnce Motion for Certification of the Trial Chamber's Decision on Defence L;rgent Motion for a Subpoena 
to Ms. Loretta Lynch, 19 February 2009, para. 4; lV'girabatware, Decision on Defence Motion for Certification 
to Appeal the Trial Chamber Decision dated 17 September 2009. para. 17. 
93 \1otion, para. 17. 
94 Motion, para. 20. 
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However, on 11 April 2012, the Registrar denied the request95 The Defence submits that this 

amounts to a material change in circumstances and warrants reconsideration,96 

37. The Chamber recalls that the Defence had the CD-ROM in its possession for seven 

weeks as of the date its final submissions on the material were due, 13 April 2012. When the 

Defence received the CD-ROM it had resources available which had been approved by the 

Registrar, and which it applied to other matters pertaining to the case. The Defence did not 

ask for any additional resources until after the Chamber issued its 4 April 2012 Order. The 

Chamber considers that diligent counsel would have taken steps to request additional 

resources as soon as the CD-ROM was received. Thus, the Chamber considers that the 

Registrar's refusal to grant additional resources does not constitute a new circumstance. 

Rather, the circumstances display dilatory conduct on the part of the Defence. Accordingly, 

the Chamber does not consider that the Defence has demonstrated that there is a new 

circumstance warranting reconsideration. 

Whether there was an error of law or abuse of discretion 

38. The Defence submits that the 4 April 2012 Order is erroneous and constitutes an abuse 

of discretion because it did not have adequate resources to review the materials.97 It asserts 

that the Chamber continues to ignore the Prosecution's habit of disclosing documents with 

great delay and ignoring that the Defence's 6 March 2012 and 15 February 2012 Motions are 

still pending.98 It thus argues that Nzabonimana is prcj udiced.99 

39. The Chamber recalls that in the 4 April 2012 Order, it considered the volume of the 

materials contained in the CD-ROM. In the interests of justice the Chamber allowed the 

Defence additional time to make specific and comprehensive submissions on the potentially 

exculpatory material. 100 The Chamber observes that the Defence acknowledges that it has 

been able to conduct a prima facie review of the documents contained on the CD-ROM. 101 

The Chamber also recalls that it deferred its Decision on the pending Defence Motions until 

receipt of the Parties' submissions. Given these circumstances, the Chamber considers that 

the Defence has not demonstrated that it abused its discretion. 

9
' l\fotion, para. 21. 

90 Motion, para. 21. 
97 

Motion, para. 22. 
98 Motion, paras. 27-30. 
99 \!lotion, para. 17. 
100 4 April 2012 Order, para. I 6. 
ic I Motion, para. 32. 
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40. The Defence also submits that the Chamber abused its discretion m relying on the 

Registrar's 3 April 2012 Further Submissions without giving the Defence an opportunity to 

reply. 102 The Chamber recalls that after the Registrar made its initial submissions the Defence 

requested leave to file a response and the Chamber allowed the request in the interests of 

justice. 103 The Defence did not request leave from the Chamber to file a reply to the 

Registrar's Further Submissions. Moreover, the Chamber notes that the Parties cannot file an 

endless number of responses. Accordingly, the Chamber does not consider that it abused its 

discretion. In light of the above reasoning, the Chamber concludes that the Defence has not 

demonstrated that reconsideration of the 4 April 2012 Order is warranted. 

Certification to Appeal 

41. The Defence submits that the fairness of the proceedings is affected because 

exculpatory material is not part of the record as the Chamber deliberates upon the 

Judgement. 104 It submits that the Chamber does not have all the relevant information before it 

during its deliberations. 105 The Defence asserts that immediate resolution by the Appeals 

Chamber may materially advance the proceedings. 106 

42. The Chamber reiterates that the 4 April 2012 Order requested submissions from the 

parties regarding the potentially exculpatory nature of the material contained on the CD

ROM. This Order was not a disposition on whether the materials were in fact potentially 

exculpatory. The Chamber therefore considers the Defence request for certification to be 

premature. 

43. Based on the foregoing analysis, the Chamber is not convinced that the issue raised by 

the Defence would significantly affect the expeditious conduct of proceedings or that an 

immediate resolution by the Appeals Chamber may materially advance the proceedings. 

Accordingly, the Chamber denies the Defence request for certification to appeal. 

102 Motion, paras. 41-43 
103 Prosecutor v. l'>/zabonimana, Order on Defence Request for Leave to Respond to the Registrar's Submissions 
dated 26 March 2012. 
104 Motion, para. 50. 
105 Motion, para. 50. 
106 Motion, para. 53. 

The Prosecutor v. CallLtte !"-/zabonimana, Case No. ICTR-98-44D 12/ 13 



Decision on Defence AlotionsjOr Reconsideration or Certification of the "Order to the 
Parties Concerning Submissions on Potentially Exculpatory Material Contained on the 
CD-ROM Disclosed by the Prosecution on 17 February 2012, "of 4 April 2012 

FOR THESE REASONS, THE TRIAL CHAMBER 

DENIES the Defence Motion in its entirety. 

Arusha, 30 April 2012, done in English. 

Solomy Balungi Bossa 

Presiding Judge 

Bakhtiyar Tuzmukhamedov 

Judge 

(absent at time of signature) 

-~\_ 
c~~ 

,---
Mparany Rajohnson 

Judge 
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