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CHAPTER I: INTRODUCTION 

1. Introduction 

1. The accused in th is case is Gregoire Ndahimana ("Ndahimana•· or "ihe bourgmes1re" or "the 
accused"). He was a member of the MOR political party and the bourgmestre ofKivumu commune 
in April I 994. He was born in I 952 in Rukoko secteur, Kivurnu c01111mme. Kibuye pn5)ecture. 
Rwanda. Ndahimana is married and a father to 11 children. In 1973. he graduated as an agricultural 
officer from the agricultural technical school in Butare. 1 He was elected, via indirect elections. to 
the position of bourgmestre in June 1993 and assumed the position in October 1993. Ndahimana 
was bourgmestre of Kivumu commune throughout the period covered by the Indictment. 

2. Ndahimana left Rwanda in Julv 1994.2 He was arrested in the Democratic Republic of the 
Congo on 11 August 2009 and was tra~sferred to ihe custody of the International Criminal Tribunal 
for Rwanda ("'Tribunal'' or "!CTR'') on 20 September 20093 

3. The Prosecution has charged him with genocide (Count I), or. in the alternative. complicity 
in genocide (Count H), as well as extennination as a crime against humanity (Count 11!). He has 
denied all the charges.4 

4. The closing arguments were heard on 21 and 22 September 201 l.5 

2. Summai:y of the Case 

5. The case is based on events that took place over lO days from 6-16 April I 994. It is nul in 
dispute that following the death of President Habyarimana. 1,000-2.000 Tutsi civilians sought 
refuge at Nyange parish. Only a very small number ur these civilians survived attacks on Nyange 
church that took place on 15 and 16 April 1994. Nor is it disputed that. following the death of 
President Habyarimana, a joint criminal enterprise ("JCE'') came into existence in Kivumu 
commune. The purpose of this enterprise was to exterminate the Tutsis of the commune. However, 
the Chamber emphasises, that the question under consideration is not whether there was a JCE to 
commit genocide in Kivumu commune; rather. it is whether the Prosecution has proven beyond 
reasonable doubt based on the evidence in this case that the accused committed the crime of 
genocide through a JCE. 

6. The lndiciment alleges that in the days immediately frillowing the death of President 
Habyarimana, a ceitain Telesphore Ndungutse ("Ndungurse'') led attacks against three civilians, 
including one Gregoire Ndakubana ("Ndakubana"). The Trial Chamber is satisfied that Ndungutse 
participated in at least one of these killings. However, it is of the view that the Prosecution has 
failed to establish that Ndahimana was liable for this killing. Thus, the Chamber concludes that the 
Prosecution has not proven paragraph 13 of the Indictment beyond reasonable doubt. 

1 
Detence Closing Brief paras. 2-7, 523; Defence Pre-Trial Brie[ paras. 10-l L 13: Prosecutivn Closing Briefparns 

T. 28 September 2009 p. 1; T. 6 September 20 lO p. 2. 
'T. 21 September 201] p. 15. 
3 T. 28 September 2009 p. 2. 
4 

Amended lndictment, 18 August 2010, para. 1 (''[ndictn1ent"J; T, 28 September 2009 pp. 4-12: E-rception 
[>rrijudicielfe, 10 November 2009 para. l; T. 6 September 2010 p. 2: T. 17 January 2011 p. 2. 
·, T. ::!I September 2011; ·r. 22 September 2011. 
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7, The Indictment alleges that following the attacks referred to in paragra1:ti'r""(l t e 
Indictment, Ndahimana and others ordered that Tutsi civilians be directed to the Kivumu communal 
office and Nyange parish in order to exterminate them, The Trial Chamber finds that the 
Prosecution has failed to prove this allegation beyond reasonable doubt 

8, The Trial Chamber considers that paragraph 15 of the indictment is an introductory 
paragraph only and will therefore make no findings on the allegations contained therein, 

9, The Indictment alleges that, on 11 April I 994, Ndahimana and members of the JCE met at 
the communal oflke to plan the extermination of the Tutsis, At this meding they made ihree 
decisions in furtherance of this plan: (I) to request that the pre/et assign additional gendarmes to the 
commune to participate in the killings; (2) to requisition a vehicle belonging to a Tutsi trader whkh 
members of the JCE used to transport assailants to Nyange parish (''the parish"); and (3) to move 
those Tutsi civilians who had sought refuge at the communal office to Nyange parish, Once there, 
the Tutsis would be prevented from leaving, The Trial Chamber finds that Ndahimana did chair a 
meeting at the communal office on 11 Apri I 1994, At this meeting, decisions were taken to request 
more gendarmes from the pr(fet, to move those Tutsis who had sought refuge at the communal 
ollice to Nyange parish, and to requisition a vehicle belonging to a local Tutsi trader, However, the 
Trial Chamber finds that the evidence does not indicate whether the intent behind these decisions 
was to protect the refugees or to harm them, Thus, the Proscctttion has not proven hcyond 
reasonable doubt paragraphs 16, 17 or 18 of the lndictmcnt, 

10, The Trial Chamber forther concludes that the Prosecution has not proven paragraph 19 of 
the Indictment beyond reasonable doubt. 

l I, The Indictment alleges that on or about 10-13 April 1994, Ndahimana held meetings at the 
communal office and Nyange presbytery ("the presbytery'') with members of the JCE. Following 
these meetings, refugees were disarmed at the parish, The Trial Chamber finds that the evidence 
docs not establish that Ndahimana participated in meetings at the communal oftice, The Trial 
Chamher finds, however, that on 13 April 1994, he participated in at least one meeting with 
members of the JCE at the presbytery, The Majority, Judge Arrey dissenting, concludes that the 
subject of these discussions is unknown, The Majority, Judge Arrey dissenting, finds that the 
evidence docs not clearly establish when the refogees were disarmed and by whom, The Majority 
further believes, Judge Arrey dissenting, that the Prosecution has not established that the decision to 
disann the refugees was taken during those meetings, nor has the Prosecution established the 
existence of a causal link between meetings in which Ndahimana participated and !he disarmament 
of the refugees, Thus. the Majority. Judge Arrey dissenting in part, concludes that the Prosecution 
has not proven paragraph 20 of the Indictment beyond reasonable doubt, 

12. The Indictment alleges that on or about 13-16 April 1994, Ndahimana made several vehicles 
available to his subordinates so that they could transport assailants to Nyange parish and that 
Ndahimana, as bourgmestre, knew or had reason to know of the acts of his subordinates but failed 
to prevent the acts or punish his subordinates, The Trial Chamber finds that the Prosecution has not 
proven paragraph 21 of the Indictment beyond reasonable doubt. 

13, The Indictment alleges that Ndahimana met with members of the JCE at Nyange presbytery 
on l 3 April 1994 to plan the extermination of the Tutsis, That same dav, Hutu assailants launched 
an attack on the rcfogees at the instigation of Gaspard Kanyarukiga ("Kanyarukiga"l, a member of 
the JCE, The Trial Chamber concludes that Ndahimana met at least once with members of the JCE 
at the presbytery that day, but no witnesses were present a! this meeting and no compelling 
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evidence was adduced that would allow the Chamber to infer that the decision to 3-~r;;?c 
Tutsis was taken during this meeting. In addition, the Majority, Judge Arrey dissenting, is of the 
view that the evidence does not establish whether the attack took place before or alter the meeting. 
The Trial Chamber further conclmles that Hutu assailants attacked Nyange church that day. but 
cannot conclusively determine that this attack took place al Kanyaruldga's instigation. Thus, the 
Trial Chamber finds that the Prosecution has not proven paragraph 22 of the lndictment beyond 
reasonable doubt. 

l 4. The Indictment alleges that on 14 April 1994, Ndahimana met with other members of the 
JCE at Nyange presbytery. After this meeting, refogees told Ndahimana about the attacks against 
them. Ndahimana stated that Tutsis were lnyenzi who had killed Presidcnr Habyarimana and 
refused to assist them. Thereafter, Ndahimana's subordinates launched an attack on the refugees at 
Nyange church. As bourgmestre r,f'Kivumu cm111nune. Ndahimana knew or had reason to know of 
the acis of his subordinates but failed to prevent the attack or punish those responsible for them. 
The Majority, Judge Arrey dissenting, finds that Ndahimana participated in one meeting during the 
afternoon with members of the JCE that day at Nyange parish, and that Hutu assailants attacked the 
parish that day. The Trial Chamber finds that the Prosecution has not proven heyond reasonable 
doubt that Ndahimana verbally abused the refugees at the parish that day. The Trial Chamber 
further finds that the Prosecution has not proven beyond reasonable doubt that Ndahimana's 
subordinates pa1ticipated in the attack that took place that day and that he failed to prevent or 
punish their perpetrators. The Majority, Judge Arrey dissenting, believes that Ndahimana's partial 
alibi for the late afternoon and evening of 14 April 1994 is reasonably possibly true. The Majority 
fo11her finds that its reasonableness has not been overcome by compelling evidence placing the 
accused at Nyange church on the evening of 14 April 1994. Thus, the Prosecution has not proven 
the allegations in paragraph 23 of the Indictment beyond reasonable doubt. 

15. The Indictment alleges that on l 4 April 1994, Ndahirnana presided over a public meeting at 
Nyange market square that was attended by members of the JCE. At that meeting, Kanyarnkiga 
instigated the crowd to kill the Tutsis at Nyange parish. The Trial Chamber finds that this 
allegation, in paragraph 24 of the Indictment, has not been proven beyond reasonable doubt. 

l 6. Paragraphs 25, 26 and 27 of the Indictment allege that on 15 April 1994, Ndahimana and his 
subordinates had meetings at Nyange presbytery, in a building named CODEKOKI, and in front of 
Kanyarnkiga's phannacy. Following these meetings, Ndahimana ordered his associates and 
subordinates to "start working.'' The assailants launched an attack against the Tutsis seriously 
injuring and killing many of them. One of Ndahimana's subordinates led one of the groups of 
assailants. The Indictment farther alleges that Ndahimana and his associates were present, and were 
ordering. instigating and supervising the assailants. They provided the assailants with weapons and 
fuel in an attempt to burn the Tutsi refugees in Nyange church. When these efforts failed, 
Ndahimana and others met again at the presbytery to plan further attacks. The lndictment forther 
charges Ndahimana with having advised assailants to cover themselves in banana leaves in order to 
distinguish themselves from the Tutsis. It also alleged that Ndahimana knew or had reason to know 
of the actions of his subordinates and failed to prevent or punish these actions. 

17. The Defence has presented an alibi for this day. specifically that Ndahimana spent the day ,lt 
a house in Rufongo preparing for, and attending. the foncral of a close friend. lk later travelled to 
see the prefet in Kibuye town to ask him to assign more gendarmes for the protection of the 
refugees at Nyange parish. The Trial Chamber unanimously believes that parts of the alibi are 
reasonably possibly true and, therefore, that the Prosecution has not proven beyond reasonable 
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doubt that Ndahimana was present during the attack on the parish lhat took place od1~ 1994 
or that he advised assailants lo dress in banana leaves. The Majority, Judge Arrey dissenting. 
concludes that the bulk of the alibi is reasonably possibly true; however. the Trial Chamber 
unanimouslv believes that Ndahimana returned to the parish during the evening of 15 April 1994 
after the da~'s attack and met with members of the JCE. The Majority, Judge Arrey dissenting, is 
unable to in,for that the only reasonable conclusion is that the attacks of 16 April 1994 were planned 
at the meeting that evening. 

18. Given the circumstantial evidence, however, the Trial Chamber concludes that Ndahimana 
had reason to know of the crimes perpetrated by the communal police on 15 April 1994 and failed 
to punish them. The Majority, Judge Arrey dissenting. therefore, concludes that the Prosecution has 
only established beyond reasonable doubt this element of its allegalions in parngrnphs 25-27 of the 
Indictment. 

19. Paragraph 28 alleges that members of the JCE ordered that the bodies of Tutsi victims of the 
attack that day be buried in mass graves. As this paragraph of the Indictment alleges no criminal 
actus reus or mens rea, the Chamher considers this indictment paragraph to be superfluous and will 
make no findings on it. 

20. The Defonce has presented an alibi for 16 April 1994, specifically that Ndahimana was 
hiding in a convent from 5 a.m. until 7 p.m. that day. The Trial Chamber concludes that this alibi is 
not reasonably possibly true. 

21. The Indictment alleges that on 16 April 1994. Ndahimana and members of the JCE met at 
Nyangc presbytery. Following this meeting. Ndahimana began shooting at refogees thereby 
signalling the start of a large scale attack. The Trial Chamber finds that !he Prosecution has not 
proven this allegation in paragraph 29 of the Indictment beyond reasonable doubt. 

22. The Indictment further alleges that on 16 April 1994, Ndahimana and members of the JCE 
met, planned and mutually agreed to kill the Tutsi refugees. The Majority, Judge Arrey dissenting. 
finds that Ndahimana's mere presence during a meeting does not necessarily mean that he shared 
the criminal intent of the members of the JCE or that he planned or agreed to kill the Tutsi refugees, 
Thus, the Majority concludes. Judge Arrey dissenting, that the Prosecution has nol proven this 
allegation in paragraph 30 of the Indictment beyond reasonable doubt. 

23. Paragraph 31 of the Indictment alleges that Ndahimana and members of the JCE ordered 
assailants to destroy Nyange church using a bulldozer and, as a result. 2.000 Tutsi civilians were 
killed. It also alleges that Ndahimana instigated and supervised the attacks. The Trial Chamber 
finds that the Prosecution has established that Ndahimana was present during the demolition of the 
church. The Majority, however, Judge Arrey dissenting. does not believe that the Prosecution has 
proven that Ndahimana instigated the assailants or supervised the attacks. 

24. The Indictment alleges that following the destruction of Nyange church, Ndahimana and 
members of the JCE went to Nyange presbytery and celebrated by sharing drinks, The Trial 
Chamber finds that the evidence sho\vs that Ndahimana was present after the attack of l 6 April 
1994 while members of the JCE were sharing drinks. However, Jhe !vlajority c.oncludes, Judge 
Arrey dissenting, thar this Indictment paragraph alleges no criminal act and therefore, the Majority 
will not make a finding on this allegation. 
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25. Paragraph 33 of the Indictment alleges that following the destruction of Ny~3~~ 
bodies of Tutsis killed at Nyange parish were buried in mass graves at Nyange parish and the 
surrounding areas. This Indictment paragraph does not allege a criminal act11s reus or mens rea. 
Further, this paragraph is constructed in the passive tense and does not name an individual or group 
who buried the bodies. The Trial Chamber, therefore. concludes that this Indictment paragraph is 
superfluous and will make no findings on it. 

26. Tw-ning to Ndahimana·s individual criminal responsibility for the crimes committed at 
Nyange parish on 15 and l 6 April l 994, the Majority, Judge Arrey dissenting, finds that the 
Prosecution has not proven beyond reasonable doubt that Ndahimana planned, instigated, ordered 
or committed the massacres ofTutsis. In particular, with respect to commission through a JCE, the 
Prosecution has not proven that Ndahimana had the specific genocidal intent to incur liability under 
this mode of participation. 

27. However, the Trial Chamber concludes that Ndahimana had effective control over the 
communal police. The Majority, Judge Arrey dissenting, thus, finds that he is only criminally liable 
for his failure to punish crimes committed by the communal police at Nyange parish on 15 April 
1994 pursuant to Article 6 (3) of the Statute of the International Criminal Tribunal for Rwanda 
("Statute''). 

28. The Majority, J udgc Arrey dissenting. further finds that the mere presence of the accused al 
the scene of the crime on l 6 April l 994 had an encouraging effect on the principal perpetrators, 
particularly because the accused was in a position of authority. Accordingly, Ndahimana aided and 
abetied genocide under Article 6 (I) of the Statute. 

29. The Majority finds Ndahimana guilty of genocide by aiding and abetting as well as by virtue 
of his command responsibility over the communal police (Count I). ln addition, the Majority finds 
Ndahimana guilty of extennination as a crime against humanity by aiding and abetting as well as bi, 
virtue of his command responsibility over the communal police (Count !JI). Judge Arrey agrees 
with the Majority that Ndahimana is guilty for Counts I and ll1 bur dissents on the appropriate mode 
ofliability. The Trial Chamber unanimously dismisses Count ll. 

30. Turning now to sentencing issues, the Trial Chamher finds Ndahimana's pas1t1on as the 
leading political authority in Kivumu commune to be an aggravating factor. However, the Majority 
of the Trial Chamber, Judge Arrey dissenting, finds that this factor is mitigated by its belief that 
Ndahimmia did not enjoy the same degree of de fi1c10 authority as that exercised by hourgmeslres 
who were members of the MRND and/or had been in office longer than Ndahimana. The Majority 
also considers as a mitigating factor the fact that the scale of the operation that led lo the (fostrndion 
of Nyangc church, and the killings of thousands of Tutsi civilians, reJlectcd broad coordination 
among various groups. local and religious authorities as well as civilian assailants. Indeed. it would 
appear that a number of individuals in positions of authority had an interest in these acts of 
genocide. Such evidence in no way exonerates Ndahimana for his role in the massacre at Nyange 
church ("the church"). However. it does suggest that his participation through aiding and abetting 
may have resulted from duress rather than from extremism or ethnic hatred. 

3 l. The Trial Chamber notes that Ndahimana assisted a number ofTutsis during this period but 
does not hold this selective assistance to constitute a mitigating factor. 

32. The Chamber has considered the gravity of each of the crimes for which Ndahimana has 
been convicted, as well as aggravating and mitigating circumstances. Accordingly, the lV!ajority of 
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the Trial Chamber. Judge Arrey dissenting. sentences Ndahimana to a single sentern3 ~~~l 
imprisonment. This sentence supersedes any other sentence imposed on Gregoire Ndahimana by 
any other State or institution. 

33. Gregoire Ndahimana shall receive credit for time served since his arrest on the 11 August 
2009. pursuant to Rule 101 (C) of the Rules. The above sentence shall be served in a State 
designated by the President of the Tribunal, in consultation with the Chamber. The Government of 
Rwanda and the designated State shall be notified of such designation by the Registrar. Until his 
transfer to his designated place of imprisonment. Gregoire Ndahima11a shall be kept in detention 
under the present conditions. 
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Chapter U: PRli:LIMINARY ISSUES 

1. Notice 

1.1 Introduction 

34. The Trial Chamber recalls that on 5 March 20 l 0, Gr.:goire Ndahimana filed a motion 
alleging a number of defects in the Amended lndictment.6 On ~O April 20 I 0, the Pre-Trial Chmnber 
issued a decision addressing the issues raised by the Defence.' ln its Closing Brief and Arguments, 
the Defence raised new allegations of detective notice.8 The Chamber has not follnd it necessary to 
address specific challenges based on notice where, in the relevant sections of the Judgement. the 
Prosecution did not prove its case. The Chamber. however. finds it instructive to lay out in this 
section the legal principles it has applied when considering any notice issues where relevani in this 
Judgement. 

1.2 Law 

35. The charges against an accused and the material facts supporting those charges must be 
pleaded with sufficient precision in an indictment so as to provide notice to the accused.

9 
The 

Prosecution is expected to know its case before proceeding to trial, and cannot mould the case 
against the accused in the course of the trial depending on how the evidence unfolds. Defects in an 
indictment may come to light during the proceedings because the evidence turns out differently than 
expected: this calls for the Trial Chamber to consider whether a fair trial requires an amendment of 
the indictment, an adjournment of the proceedings, or the exclusion of evidence outside the scope of 
the indictment.1

ll !n reaching its judgement, a Trial Chamber can only convict the accused of crimes 
that arc charged in the ind ictmcnt. 11 

36. The Appeals Chamber has held that criminal acts that were personally and physically 
committed by the accused must be set forth in the indictment specifically, including, where feasible. 
·'the identity of the viciitn, the time and place of the events, and the means by which the acts were 
committed.'' 12 Where it is alleged that the accused planned, instigated, ordered or aided and abetted 
in the planning. preparation or execution of the alleged crimes. the Prosecution is required to 

1
' Defence Motion on DefCcts in the Amended Indictment Pursuant t<.1 Rule 72, 5 March 2010. 
7 Decision on N<lahimana's Motion on Defects in the AmenJed lndktment, 30 April 2010 ("Decision on Defects in the 
Indictment" J. 
8 Defence Closing Brief, paras. 107-1"10, 531. See also, T. 21 September 2011 p. 73 ( fhe Chamber notes that the 
Defence puts forth that the Prose...-:ution failed to sped(y the source or ;..,cope of the legal duty of tbe accusi.:d in it~ 
arguments put forth under ArLide 6 (3) of the Statute (Defence Closing Brief, parn. 44,~ J. The Chamber ree-ulls ]HJ\Vever 

that this issue has already been addressed in the Decision on Defects in the [ndictment. Th1,;reforc the Dcfence's 
objection is groundless). 
'J /V!uvurryi I (AC) Judgement1 para. 18; Seromba (AC) Judgement, paras. 27. 100; Simha (AC) Judgement, para. 6.3: 
Muhimana (AC) Judgement, paras. 76, 167. 195; Gac11mbitsi {AC) Judgement, para. 49, ,Vdindabahi::i (AC) Judgement, 
para. 16. 
10 

Muvunyi I \AC) Judgement, para. 18; N1agerura el al. (AC) Judgement, para. 27; Kvoifka er ar (AC) Judgement, 
paras. 30-31: ]Vivitegeka (:\C) Judgement, para. 194; Kupreiki!: ei u!. (AC) Judgement, para. 92. 
11 iHurunyi I (AC) JudgcmenL para. 18; hlahimana el al. (AC) Judgement, pu.ra. 326: lv'tagerura et al. (AC) Judgement, 
para. 28; KvOCka et al. (AC) Judgement, para. 33, 
12 ltuhimana (AC) Judgement. para. 76: G'acumhitsi (i\C) Judgement, para. 49; Ntakirntimana (AC) Judgement, para. 
32 (citing Kuprdki/'- et al. (AC) Judgement, para. 89). 
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identifv the "partict1!ar acts" or "the paiticular course of conduct'' on the part of th.: ace~ ~h 

h• b . r l h . . 13 form t e as1s ,or t 1e c arges m quesllon. 

37. An indictment lacking this precision is defectiw; howewr. the defect may be cured if the 
Prosecution provides the accused wiih timely, clear and consistent information detailing the factual 
basis underpinning the charge.14 The principle that a defect in an indictment may be cured is not 
without limits. 15 The Appeals Chamber has held that a Pre-Trial Brief in certain circumstances cai1 
provide such information. 16 In certain circumstances, summaries of witnesses annexed to the Pre
Trial Briefs can also put the accused on sufficient notice that particul:lr events are pa1t of the 
Prosecution's case.17 

1.3 Allegations Not Pursued 

38. The Chamber considers that the Prosecution withdrew the allegations contained m 
paragraph 16 of the Indictment because it did not present evidence as to these allegations." 

2. Assessment of Evidence 

2.1 Preliminary Matters 

39. For the sake of consistency. the Chamber relies upon the English translations of all 
transcripts and exhibits. However, in instances where the French translation is clearer, the Chamber 
will indicate in the relevant footnote its reliance upon the French version of the document. 

40. Numerous witnesses referred to the Tutsis who sought refuge in Nyange church as 
·'refugees." The Trial Chamber notes that they would be more accurately characterised as 
"internally displaced persons.'' 19 However, for the sake of consistency with the Indictment 
transcripts, evidence and other cases regarding the same incident. the Chamber will continue to use 
the term "refugee'· when refe1Ting to those Tutsi civilians who were attacked in Nyange parish. 

13 IVtagerura t!t al. (.AC) Judgement, para. 25. 
14 Afuvunyi I (AC') Judgetm.'nt, para. 20; Seromba (AC) Judgement, p~tra. 100; Simba (AC) Judgement, para. 64; 
-~fuhimana (AC) Judgement, paras. 76. 195, 217; Gacumbitsi (AC) Judgement. para. 49: Neagf;1run1 er at. (AC) 
Judgement, paras. 28, 65. 
i:, Bagosora et aJ... Decision on Aloys Ntabakuzi:'s Interlocutory Appeal on Questions of La\'v Raised by the 29 June 

2006 Trial Charnber f Decision \.)h MoHon for Exclusion of Evidence, 18 Scpkmber 2006, para, 30 ("[Tlhe 'new 
material fads' should not lead to a ·radical trnnsfrmnation' of the Prosecution·s case against the a~cused. Tht: Trial 
Chamber :>hould ahvays take into account the risk that thi: expansion of charges by the addition of ne.v,1 n1.aterial facts 
may lead to unfairness and prejudice to the accused. Further, if the nc\:v rnat~rial facts arc such that tht;;y could, on their 
Nvn. support separate charges, the Prosecution should s~ek leave fh:,m the Trial Cb.1.mber to nrncnd the indictment and 
the Trial Clwmber should only grant leave if it is. satisfied tb;:1.t it would n.1.)t lead tt, rn1frtirness or prejudice to the 
Defence.~'). 
16 Muhima,u,1 {AC) Judgement, para. 82; (7w.:umbitsi (AC) Judgement. paras. 57~58; JVmkir-utimana (AC) Judgement, 
para. 48; :ValetiliC & Martinov!{: (AC) Judgement, para. 45. 
17 

Ndindi!iyimana l'f al.. Decision on Ndindilivimana·s Extremeh· Urc.cnt ~-'fotion to Prohibit the Prosecution from 
Leading Evidenc~ on Important Material Facts *Not Pleaded in th~ Indictment Thruugh \'v'itncss ANF, l 5 June 2006. 
para. 32; Karemera et nl, Decision on Defence Oral fv·Iotions for Exclusi{ll1 or \\:'itness XB:V1's Tc.stirrwny, fr;r 
Sanctions Against the Pros~cution, and for Exclusion of E\.·idencc Outside the Scope of the Indi~tmcnt, 20 Octol1er 
2906, paras. 33-34; Gacumbirsi (AC) Judgement. para. 58; Muhimana (AC) Judgement, para. 201. 
1
~ Prosecution Closing Brlet: para. 29 (The Prosecution outlines the meetings and refors only to meetings on 8. 9. ! 1~16 

of April 1994). The Prosecution did not refer to paragraph 16 of the Indictment in its Closing Brief or in ii~ Closing 
Argumeni$; therefore, the Chamber assum,;s that the aHegafion is 1,,vJthdrav,·11. 
19 

See e.g .. d~flnition of rdi.1gees in Convention and Protocol Relating to the Status of Refuge<:s. A.1iide ! of 1951 
Convention and 1967 Prntocol, and United Nathrn::s Commission on Human Rights, 54th s~ssion, it~m 9 (dJ G-uiding 
Principles on Internal Displacement, Scope and Purpose, Article 2, 1] February 1998. 
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2.2 Burden of Proof 3324 
41. The burden of proving each and every element of the offonces charged against the accused 
beyond reasonable doubt lies solely on the Prosecution, and never shifts to the Defence. lt is not 
sufficient for the Chamber to prefer the Prosecution evidence to Defence evidence. The Chamber 
must be satisfied bevond all reasonable doubts that the accused is guilly before a verdict may be 
entered against him ~r her.20 lf there is any reasonable explanation for the evidence other than his or 
her guilt. the Prosecution has failed to discharge its burden of proof and the accused must be 
acquittcd.2' 

42. While the Defence does not have to adduce rebuttal evidence to the Prosecution case, the 
Prosecution will fail to discharge its burden of p,roof if the Defonce presents evidence that raises 
reasonable doubt regarding the Prosecution case. 2 

2.2.1 Witness Credibilitv 

43. Broad discretion is given to the Trial Chamber in choosing which witness testimony to 
prefer, and in assessing the impact on witness credibility of inconsistencies within or between 
witnesses' testimonies and any prior statements. A witness' testimony is not automatically rendered 
unreliable if minor inconsistencies exist. Minor inconsistencies may include dates and times of 
meetings.23 Moreover, it is within the Chamber's discretion to evaluate such inconsistencies and to 
consider whether the evidence as a whole is credible. Ir is nol unreasonable for the Chamber to 
accept some, but reject other, parts of a wirness' testimony.14 For these reasons, the Cbamber will 
only address discrepancies that it considers significant. 

44. Hearsay evidence is evidence of facts outside the testifying witness' own knowledge. The 
Chamber has the discretion lo cautiouslv consider hearsay evidence and to relv on it. Since the 
Chamber may admit any relevant evid;nce which it de;ms to have probariv~ valuc:2' hearsay 
evidence is not per se inadmissible.26 However, hearsay evidence may be affected by a 
compounding of errors of perception, memory, narration, sincerity and recall, and should be 
subjected to careful scrutiny before being relied on.27 Thus, the weight and probative value to be 
affi:lrded to hearsay evidence will usually be less than that accorded l<l the evidence of a witness 
who has given it under oath and who has been cross-examined.2' 

2.2.2 Prior Statements 

45. Rule 90 (A) of the Rules provides that witnesses shall be heard by the Chamber. Prior out
of~court witness statements are normally relevant only as necessary for the Trial Chamber to assess 

:::n Rule 87 (A) of the Rules of Procedure and E\·idence of the International Criminal Tribunal for Rwanda ("Rule-s") 
(Providing that a majority of the Trial Chamber must be so sat[sfied). See also, ,Vchamihigo (TC) Judgemc:nt, para. 12 . 
.. i Kayishema & Rtdndana (AC) Judgement, para. 117; Niyitegcka tACJ Judg~mint, paras. 60-61; Delali!: et al. (AC) 
Judgement, para. 458. 
~: Kay;sftema (TCJ Judgement, para. 17; Musema (TC) Judgement, para. l l3. 
-- J,,funmyi If (AC) Judgement, paras, 27-28. 
24 

:lfurunyi l/ (AC) Judgement, para. 44. 
25 Ruic 89 (C) 0fthe Rules. 
:!b Akayesu ( AC) Judgement. paras. 284-309. 
~

7 
Akayesu(AC) Judgement, paras. 284-309; Simi(: el al (TC) Judgement- para. 22. 

,.s Kalimanzira (AC} Judgement, para. 96; K.arera (AC) Judgement, para, 39, 

The Prosecutor v. jVdahimana, Case No. [CTR-01-68-T 16 / 274 



Judgement and Sentence ~DeP,:,_c't.z 
credibility. While there is no absolute prohibition on accepting prior statements for'ffi?t1m!(oltheir 
contents, the Appeals Chamber has held that Tribunal jurisprudence discourages this practice.·J 

46. Prior statements constitute an important tool for assessing the credibility of a witness.
30 

In 
addition. the Chamber recalls that the record of the first interview with a witness is often of the 
highest value because it is most likely to capture the witnes~' recollec;jons accurately. being the 
closest in time to events and less vulnerable to any subsequent mflucnce:' 

47. In its assessment of the evidence, the Chamber has discretion to determine whether alleged 
inconsistencies between prior statements and later testimony render the testimony unreliable.

31 
On 

the other hand, the Appeal, Chamber is of the view that prior consisten1 statements can1112t be used 
to bolster a witness' credibility exc,ept to rebut a charge of recent fabrication of testimony:',' 

2.2.3 ,"i.ccomplice Testimonv 

48. The Chamber recalls that "accomplice witness" testimony must be treated with special 
caution and thus requires a careful consideration of the totality of the circumstances in which such 
evidence is tendered when assessing its probative value,34 The Appeals Chamber has held that the 
ordinary meaning of the term "acco;plicc" is "'an associate in guilt, a partner in crime,'·3' A witness 
may be deemed an "accomplice'' for the purposes of assessing credibility where evidence or that 
witness' criminal involvement in the events giving rise to the charges faced hy the accused is 
adduced during the trial.36 The Chamber recalls that a witness may be considered an "accomplice" 
even if their criminal involvement in the relevant crime is yet to be proven37 or they have already 
served the duration of their senience.38 However, a designation as an "accomplice witness'· is 
unlikely to be justified where the witness has previously been acquitted of the relevant criminal 
conduct,39 or is merely facing criminal charges similar to those of the accusca.4° 

49. The Chamber considers that Prosecution Witnesses CNT, CBR, CDL. CNJ, CDK, CBT as 
well as Defence Wimesses ND6. ND22 and ND24 are accomplice witnesses, as each witness served 
or is currently serving a sentence for his participation in the events at Nyange parish in mid-April 
1994. The Chamber acknowledges that the mere fact that a detained witness may have an incentive 
to perjure himself to gain leniency from the Rwandan authorities •'is not sufficient, by itseH; to 
establish that the suspect did in fact lie."41 

50. The Chamber will carefully consider whether each accomplice witness had ''motive to 
testify as they did and to lie" when assessing the probative value of such tcstimony.'12 ln the 

29 
Ka!iman:::ira(AC) Judgement, para. 180: .. VcfwmU1i',!,o (AC) Judgement, para, 31 L 

10 " ~ 
, Akayesu (ACl Judgement, para. 169. 
31 1Viyitegeka (AC) Judgement. para. 33. 
32 

Seromba (AC) Judgement, para. I 16; Rutaganda (AC) Judgement, paras. 443-447. 
33 ,Vtakirutimana & A'takirutimana (.AC) Judgement, paras. 147-148. 
34 

,Vchamihigu (AC) Judgement, paras. 47-48; Afurunyi I (AC) Judgcm..:nt, para. 128. 
~~ Niyitegeka (AC) JudgemenL pura. 98, ~"-.'t!e also, ,.\/tagerura (AC) JudgcrncnL p:.irn. 203. 
H' iViyiregeka (TC) .Judgement. paras. 73, 245. 
37 Simba (TC) Judgement, para. 164. 
38 Aiuvu1iyi II(fC1 Judgement, para. 14. 
39 :Vragernra (AC) Judgement, paras. 239-240. 
40 Ntagemra (AC) Judgement, paras. 239-240, 
·"_

1 /',/fakirutimana & Ntakirutimana (AC) .Judg(;!menti para. 181. 
--1z lVtagerura (AC) Judgement. para. 206 (Ziting C'e!ebici <TC} Judgement, paras. 759, 762); K'ordh'• & (erke::: (TC) 
Judgement, para. 630. 
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Nchamihigo case, the Appeals Chamber listed the following factors as being pa~l~~J 
for the assessment of whether an accomplice wimess had motive or incentive to fabricate their 
testimony:43 the extent to which discrepancies in the testimony were explained;'''' whether the 
accomplice witness made a plea agreement with the Prosecution; whether the witness has alrcadv 
been tried: whether the witness has been sentenced or is still awaiting the completion of their lrial:4' 
whether the witness may have any other reason for holding a grudge against the accused:

46 
and 

whether the evidence o:t' the witness is corroborated.47 It is important to note that this list is not 
exhaustive~-the Trial Chamber retains full discretion to assess the credibility of a witness' 
testimony on a "'case-by-case'' basis. 

51. The jurisprudence indicates that the most relevant factor in assessing whether an accomplice 
witness had motive seems to he whether their testimony will positively affect their own case. fn 
Kordic & i'erke~, the Trial Chamber 11<Jted that the "prospect of obtaining a discount in sentence" 
was relevant to motive, as was "the extent his evidence is confirmed by other evidence.'

4
s Similar 

considerations were evident in the Niyitegeka case, where the Appeals Chamber 1101ed tbat motive 
may stem from an accomplice's incentive "to craft his testimony to affect his own case or to ensure 
a lighter sentence."49 

52. Therefore, while accomplice witnesses will be considered with caution. a lesser degree of 
caution will be employed towards witnesses for which no special circumstances or no particular 
motive to lie can be identified. 

2.2.4 A_libi E_yidence and Burden of Proof 

53. Although the Defrnce has provided an alibi for 6-9 April 1994. the Chamber will make no 
findings concerning the adduced evidence relating thereto as it is not relevant to the charges against 
Ndahimana.5

v The Chamber is reminded that Rule 67 (A) (ii) (a) of the Rules of Procedure and 
Evidence ofihe International Criminal Tribunal for Rwanda ('·Rules") states that the Defonce shall 
notify the Prosecutor of its intent to raise an alibi "prior to the commencement of the trial," which 
includes the "names and addresses of witnesses and any other evidence upon which the accused 
intends to rely to establish the alibi." The Defonce has also provided an alibi for 14-16 April 1994. 
The first Notice of Alibi was filed on the 3 September 2010; the names and addresses of some of 
the relevant witnesses were disclosed ,m 2 l September 20 IO. In relation to the alibi for 16 April 
1994, only the name and address of\Vitness BX3 was disclosed on 21 September 20!0. before the 
end of the Prosecution case. The names and addresses c,f Witnesses ND35 and ND17 were 
disclosed respectively on 7 April 201 land 13 April 2011, almost at the end of the Defence case. 

43 
/'Jchamihigo tAC) Judgement, para. 47. 

44 Simba (AC) Judgeml.':nt, para. J2Q. 
45 .)(?e B!ag{~/eriC & Jokh; (TC) Judgo;;!mcnt. para. 24. 
4

l' See Kajel{ieli (TC) Judgement, para. 151. 
•l7 Seti Nchamihigo (AC) Judgement, para. 45 (Although rdeYant, Wll'oboration is rw.t required). 
43 KordiC & ('erke:: (TC) Judgement, par:1s. 628. 630. "".. , 
"' ,.. . k I . I d ,-~·,y,tege a .AC). u gt:ment, para. 9:S:, 
s(, \~iitness KIO: T 24-25 February 2011: Witness Munsy: T. 28 February '.?011 p. 2; \Vitncss BX3: T. 23 February 
2_(!11 P· 8; Witne~s Rucycribuga: T. 21 February 2011 pp. 45,_49 (All testified concerning NJahimana's joum~y from 
h,.1gab through Gltarama to Kivmnu between 6~9 April 1994). See also. Prose\-'uiion Closing Brief par.ts.211<?27, 
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54. The alibi covering 15 April 1994 was filed in a timely 

?lec~''"Z. 
manner, at the b~nffi(of the O 

Prosecution case.51 

55. In relation to the alibi covering 16 April 1994, the Chamber recalls that failure to raise an 
alibi in a timely manner can impact a Trial Chamber's findings, 52 as it may take such failure into 
account when weighing the credibility of the alibi.53 The Chamber will take into account the 
Defonce's late submission of the Notice of Alibi when assessing the credibility or the alibi for 16 
April 1994. 

56. The Chamber further recalls that in raising an alibi, the accused not only denies that he 
committed the crimes for which he is charged, but also asserts that he was elsewhere than at the 
scene of these crimes when thcv were committed. As discussed above, the onus is 011 the 
Prosecution to prove the guilt of ·the accused beyond reasonable doubt. Thus, in establishing its 
case, when an alibi defence is introduced, the Prosecution must discredit the alibi defence beyonJ 
reasonable doubt. That is, the Prosecution must prove that the accused was present and committed 
the crimes for which he is charged. As reiterated in the Zigiranyirazo Appeals Judgement. an alibi 
defence does not carry a separate burden of proof Rather, the finder of fact-that is, the 
Chmnber----must consider whether the Defonce presented alihi evidence that is "likely to raise a 
reasonable doubt in the Prosecution case," and "I i]f the alibi is reasonably possibly true, it must be 
accepted.''54 To sustain a conviction, the Prosecution must demonstrate thnt. regardless of the alibi, 
the facts as alleged are true beyond reasonable doubt, either by demonstrating that the al.ibi 
evidence offered does not negate the presence of the accused at the critical place and time, or that 
the alibi evidence is not credible. 55 ln sum, the Chamber may reject an alibi only if the Prosecution 
establishes ''beyond a reasonable doubt that, despite the alibi, the tacts alleged arc nevertheless 
true."56 

2.2.5 Gacaca Courts 

57. The Chamber is aware that Ndahimana was convicted hy Ch1caca courts prior to his trial 
hefore the ICTR.57 The Chamber notes that the parties did not raise any objectic>n with regard to 
potential double jeopardy. Jn any event, the Chamber recalls that the judgement in this case 
supersedes any other judgement imposed on Gregoire Ndahimana by any other srate or institution. 
(see Chapter V. Sentencing). 

58. Addressing now the Gacaca records, the Chamber acknowledges that Rwandan judicial 
records are a valuable tool when assessing the credibility of witnesses, particularly when used 
during witness examinations. In the present case, the Chamber has considered the Gacaca cow1 
records filed as exhibits in its determination ol'tbe individual credibility of the witnesses. 

:;I The Chamber recalls that nam;js and addri;:::.ses of \Vitnesscs Anicet Turnt1senge, Thirese tvlukabidcri. Beatrice 
tvtukankusi and CICment Kayishema \.\'ere disclosed on 21 September 2010 (See SupPtcment to the Notice oL~libi filed 
on 3rd September 2010, 21 September 2010). 
52 

Rutaganda (AC) Judgement, fo. 392. S'ee also, Prosecution Closing Brier: para. 208. 
~
3 

K(ijelijeli (TC) Judgement. para, 164; Xamuhauda (TC) Judgement, rara, 82; ,1fusema (fCJ Judgl.':'.ment, pant, H)7; 
.-Viyitegeka (TC) Judgement, para. 50; Kayishema (,C: Ru::indana (TC) Judgement, para. 237; Seman::a tTC) Judgement, 
para. 82. 
)
4 Zigircmyira::o (A.CJ Judgement, para. 17. 

55 
Zigin1nyira=o (AC) JudgemenL para. 18 . 

. fo lviusema (AC) Judgement, para, 2:02. 
57 Ser; e.g., Defonce Exhibit Yl. 
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59. The Chamber recalls that both the Trial Chamber and the Appeals Cha~r1ve'. :J 
different occasions, emphasised that Gacaca proceedings remain purely Rwandan in nature and that 
the Gacaca cou1ts constitute a separate and distinct judicial body from the JCTR. For this reason, 
although Gacaca records may be valuable resource, the content of these records is never binding or 
authoritative before this Tribunal.58 

60. The Trial Chamber has also considered the testimonies of two Gacaca judges involved in 
the Gacaca proceedings relating to the accused, specifically Witnesses ND8 and N_D9. The 
Chamber observes that both witnesses were aware that Ndahimana was tried in ahsentia." Further. 
both witnesses testified that. in the Gacaca trials. Prosecution witnesses CDL. CBR and CBN all 
falsely alleged that the accused participated in attacks on Nyangc church. Their assertions were 
based on allegations made by members of the public at the time the Prosecution witnesses 
testificd.60 The Chamber notes that it prefers to relv on the evidence introduced during the cmTent 
hearing to assess the credibility of these witnesses.6r 

61. The Chamber also has some reservations about Witnesses ND8 and ND9's credibility. 
Specifically, the Chamber observes that it is unclear exactly how Witness ND8, who was not a 
judge assigned to hear Ndahimana's case, managed to follow the case so dosely from hcginning to 
end.62 Further. Witness ND9 explained to this court that the judges in the Gacaca hearing intended 
to acquit Ndahimana on the basis that he was innocent of the crimes alleged. When asked to prnvide 
fwther information abont this statement in cross examination. Witness ND9 said that the only 
persons who testified against him were co-perpetrators, but that the public and all defence witnesses 
believed Ndahimana was innocenl.63 ln addition. the Cllamber notes that Witness ND9 falsely 
testified that the law on the Gacaca c:om"!s stipulated that all persons of authority at the cammw·1~ 
level had to be found guilty.64 For these reasons. the Chamber does noi find these witnesses 
credible. 

:: Re.n:::aho (AC) Judgement, parns. 460, 469; Bi::imungu e, a/. (TC) Judgem~ilt: para, 493. 

60 
Witness ND8: !· 27 Jan 201 Ip. 48 /JCS); Witness ND9: T. 25Jan 201 J p. 71 (ICS). 

61 
W1111ess ND8: 1. 27Jan 2011 pp.51-54 (!CS); Witness ND9: T. 26 J,n 201 l pp. 4-7. 

_A,ah~mana et al. (AC) Judgement, para. 194; Bikimli (AC) Judgement. para. 114; ;Vchamihigu (AC) Judgement, paras, 
41, 28>. 
"1. 27 January 2011 pp. 47-48 OCS). 
63 

T. 26 January 201 l pp. 19,20 (JCS). 
MT. 26 January 2011 p. 23 (lCSJ. 
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CHAPTER JH: _FACTUAL FINDfNGS 

1. Attacks 011 Civilian Homes, 6-l l April 1994 

l.1 Introduction 

62. Paragraph 13 of the Indictment alleges that following the death of the R\\andan President on 
6 April l 994. Telesphore Ndungutse Jed attacks against Tutsi civilians in their homes in Kivumu 
commune, killing Mattin Karekezi. Thomas Mwendezi and some members of the family of 
Gregoire Ndakubana in furtberMce of the JCE. The Prosecution did not address this Indictment 
paragraph in its Closing Brief or Closing Arguments. 

63. The Defence suhmits that no Prosecution witness linked Ndahimana with the attacks 
alleged in paragraph 13 of the !ndictment.''5 ln addition, Ndahimana was in Kigali when the attacks 
took place and therefore had no knowledge about the incidents. When informed about the incidents 
upon his return to Kivumu commune, he immediarely arrested those alleged to have participated in 
these killings. The suspects were later released by the inspector of the judicial police ("lPJ"), 
Fulgence Kayishema ('"Kayishema'· or "IP.I Kayisherna").66 

64. Although the De.fence has provided an alibi for 6-9 April l994, the Chamber will make no 
findings concerning the adduced evidence relating thereto as it is not relevant to the charges against 
the accused in this casc.67 

1.2 Evidence 

1.2. I Prosecution Witness CDL 

65. Prosecution Witness CDL, a Hutu, was a teacher. and lived in Nyange secteur, Kivumu 
commune in April 1994. He has been convicted in Rwanda for crimes committed in Kivmnu 
commune in April l 994.

68 
Witness C DL was working in the communal office when Ndahimana 

took office in late October or early November 1993 and met him at that time.69 

66. On 7 April 1994 Hutu attackers began killing Tutsi civilians in an area of Kivumu commune 
know as Mu ram bi. During the night of 7 April 1994, assailants, led by Ndungutse, a Hutu teacher 
and Vice-Chairman of the MRND, attacked the Ndakubana family killing two children and injuring 
other family members who were taken to the hospital the next day. Other Tutsis killed during this 
period included Thomas Mwendezi, who lived in Kigali secteur, Ma1tin Karckezi, an agricultural 
extension worker, and Mr. Muhigirwa, a businessman working by the Statue of the Virgin Mary. 
Gaspard Gasigwa was arrested in connection with the killing of Mwendezi. A certain Callixte and 
others suspected of having participated in the killing of Karekezi were also arrested. Other 

l''.: Defence Closing Brief, para. 91. 
r:o Defence Closing Brid~ paras. 93-94. 
r,? Witnes5 KRJ: T. 24 and 25 February 2011: Witness l\fonsy: T. 28 February 2011 p. 2; Vv'itness BX3: T. 23 February 
2011 p. 8; Witness Rucyerlbuga: T. 21 Febru:ar:y 201 l pp. 45, 49 (all testified comx·:rning ?\'ck1himana's journey from 
Kigali through Giiarama !\) Kivumu bet\veen 6-9 April 1994). See also, Prosecution Closing: Brid', paras. 211<(?7. 
68 T. 11 November 2010 p. 57 (lCS); ProSdCtttion Exhibit 46. 
r-,'c! T. 11 November 2010 p. 57 OCS). 
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perpetrators were not detained. The suspects were released the day after they were ~re?,u \mt 
the witness did not say who released the detainees. 

l.2.2 _prosecution Witness CDZ 

67. Prosecution Witness CDZ, a Tutsi, was a businessman in Kivumu commune in April 1994.
71 

He knew Ndahimana well. 72 

68. The Ndakubana family lived in Nyange secreur. On 7 April l 994,7
:l the family was attacked 

and two children and a visitor were killed.74 Witness CDZ's niece was wounded during the attack. 
The witness then went to see [P J Kavishema to inform him that the familv had been attacked and to 
request his intervention to stop the killings.75 Kayishema refused to arre-st the perpetrators arguing 
that others might kill the surviving family members ifhe arrested the perpetrators.'" 

1.2.3 Prosecution Witness CBN 

69. Prosecution Witness CBN, a Tutsi farmer, lived in Kivumu commune in April 1994.77 

70. According to the witness, during the night of9 April 1994, the Ndakubana family in Nyange 
secteur was attacked. Members of the family were killed by attackers wielding machetes. That same 
night a certain Thomas was killed. The suspects in Thomas' killing were detained and rdeased the 
next day.78 The witness provided no foundation for his knowledge about this incident. 

1.2.4 Prosecution Witness CNJ 

71. Prosecution Witness CNJ, a Hutu, lived in Gasave secteur in Kivumu commune in 
April 1994.

79 
He knew that Ndahimana was the bourgmestre of Kivumu wn11mme during the 

conflict.
80 

72. The witness would pass in front ofNdakubana's house every day on his way to the market 
Ndakubana's family was attacked during the night of 7 April 1994 by assailants led by 
Ndungutse. 81 The next day, the witness went to Ndakubana · s house and observed that two people 
had been killed.82 JPJ Kayishema came to the scene but made no arresis. He simply asked that a 
person who had been injured in the attack betaken to the health centre. Subsequently, Witness CNJ 
heard that two or three persons had been arrested and that following a meeting held at the 
communal office on 11 April l 994, the suspects were released.83 

"0 ' T. 11 November 2010 pp. 60-62, 
71 

T. 8 September 2010 p. 25; Prosecution Exhibit 4. 
;
2 T. 8 Sep1ember 2010 p. 37. 

J' "T. 8 September 20l0 p. 38. 
74 T. 8 September 2010 pp .. 30 (ICS), 38. 
75 T. 8 September 20 l O p. 38. 
76 T. 8 September 2010 p. 38. 
n T. 13 September 20JO p. l5; Prosecution Exhibit 6. 
78 T.13September2\}l0pp. 13-14. 
79 T. 4 November 20 l Op, 42; Prnsecutiun Exhibit 20. 
80 T, 4 November 2010 p, 43. 
"] 0 T. 4 November 2010 p. 63 flCS). 
"T. 4 November 2010 p. 63 (!CS). 
83 

T. 4 November 2011) p. 64 (!CS). 
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1.2.5 Prosecution Witness CBR 

73. Witness CBR, a Hutu, lived in Nvange secteur in Kivumu commu11e in April 1994.
84 

He has 
been convicted of pa11icipating in the ge~oc.ide.35 He knew that Ndahimana was the bourgmestre c,f 
Kivumu comn1une. 86 

74. On 7 April 1994, Ndungutsc infonned the witness and others that ''lhe ~cad of state had 
been killed by "lnyenzi," and asked them to "avenge [the President's] death."8

' Ndungulse had 
incited the local population against Tuisis in a similar manner in 1990, but the bourg111estre at the 
time had pul a stop to such activities. 

75. Ndungutse then said he was going to the communal oflice.8
' Upon his rctum to a location 

known as Karuteyi between 2 and 3 p.m .. he addressed a meeting and met with a crowd of people 
which included the witness. Ndungutse was accompanied by follow teachers, Innocent Tuyisengc6 
Bosco Uwayezu, Tharcisse Nyiribuga. and Dominque Hakizimana, as well as by Witness KR3.8/ 

Ndungutse then '•called upon us to go and kill the Tuts is beginning with a certain Ndakubana."Q0 

76. At dusk. a group of assailants, including the witness, gathered arms at Ndungutse's house 
and left for Ndakubana's house. Ndungutsc did not accompany them. Ndakubana's sons were at 
first able to repel the attackers. The attackers reported their failure to Ndungutsc who went to 
Witness KR3' s house. Witness KR3 provided Ndungutse with reinforcements from Ndaro and the 
assailants returned to Ndakubana's home with these reinforcements. Upon their rcrurn ro the 
Ndakubana house. the attackers killed two of the five remainin2 members of Ndakubana's family, 
and injured the three others.9

' Evervone knew the identities of the a11ackers. ''but the 
commt;nal authorities incarnated by Nd;himana did not botber us."92 On the contrary, on the day 
following the killings, members of the Nclakubana family complained to the ''communal 
administration" about Ndungutse, but when IPJ Kayishema and Joseph Habiyambere 
("Habiyambere"), a local judge, arrived at the scene of the crime they only asked the assailants to 
bury the bodies. One of the surviving victims then told Kayishcma and IJabiyambcre that 
Ndungutse led the attack and pointed to other assailants who were present at the scene that day. !le 
then asked why the assailants were only being asked to bury the victims. Kayishcrna and 
Habiyambere replied " ... if you can show us the person who killed the head of state, w~ will also 
show you the killers of members of your family.'' There was no investigation and the pe1vetrntors 
suffored no repercussions for this crime during the time Ndahimana was the bourgmestre.03 

1.2.6 Defonce Witness ND 13 

77. Witness NDl3, a Hutu, was an employee ofKibuye preji:cture in 1\pril 1994.94 

34 T. l November 201 O p. 6; Prosecution Exhibit l ·L 
35 T. 1 November 2010 pp. 9, 38, 48. 
86 T. l November 2010 p. 6. 
87 T. I November 201 Op. 7. 
"T. I November 2010 p. 7. 
89 T. 1 November 1010 p. 8. 
90 T. 1 November 20 lO p. 7. 
" T. 1 November 2010 pp. 7-9. 
"

2 T, 1 November 2010 p. 9. 
93 T. l November 2010 pp. 10-11. 
94 T. 17 January 2011 pp. 11-12 (!CS), 39; Defence Cxhibil 84. 
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78. Witness ND 13 testified that Ndungutse was communal Vice-Chairman of t~1~ pfirr( 
in April 1994. Ndungutse was one of the masterminds of the massacres committed in Kivumu 
commune in 1994,95 Ndungutse was not under Ndahimana's authority in April I 994.% Ndungutse's 
superior was the school inspector ofihe secteur Jean Baptise Kagenza, who was also Chairman of 
the MRND party in the commune.97 

1.2.7 Defonce Witness ND3 

79. Witness ND3 is a Hutu. His father was a Kivumu commune conseiller in April 199498 The 
witness first met Ndahimana in late 1993 when he came to borrow a vehicle from the witness' 
father."

0 

80. Members of Ndakubana's family were killed on 7 April 1994. Following this attack, the 
security situation in the commune worsened.100 The witness could see the Ndakubana home from 
his own home, The witness was told by his father that Tclesphorc Ndungutse and Witness CBR Jed 
the attack on the Ndakuhana family. 101 

81. On 10 April l994, Ndahimana wrote the witness· father a letter stating: 

"I am hereby writing this letter to request that you ensure security in the secteur that 
is under you or the secteur for which you arc the conseiller. 
Mr. Conseiller, since it appears that security has been deteriorating increasingly in 
your secteur, I am hereby urging you to do the following: To continue to ensure the 
safety and security of the population; to avoid discord; to ensure in particular. the 
control of borders wilh the neighbouring prefectures, since those sowing trouble in 
these preji,ctures may infiltrate this commune and disrupt its peace," 1

"
2 

82, The original Jetter was kept by the witness' father among his papers. 103 

1.2.8 Defence Witness ND4 

83. Witness ND4, a Hutu. was a 13 year old student in April l 994. His father was a memher of 
the MDR. 104 

84. When Ndahimana learned of problems in the region, he first sent the witness' father ·'an oral 
message.'· On 11 April 1994, Ndahimana wrote the witness· father a letter in which he stated: 

''Some persons have started committing vio!ence -- or have started committing 
ethnically motivated violence against their neighbours, I hope. without any doubt, 
that you are going to address the members of the MDR party that ym1 lead and to 
advise them not to assault anyone on the basis of their ethnicity, like Mr. Ndungutse 

95 T. 17 January 2011 p, 34. 
'>6 T, 17 .lanuarv 2011 p. 35. 
9

.1 T. 17 Januar;, 2011 p, 35. 
"T, 15 February 2011 p, 15 (.!CS): T. 17 February 2011 p, IL 
';~ T. l 5 February 201 I p. I 5 (ICS). 
1°' T. 15 February 2011 p, 16 (JCS), 
181 T. 17 Febnmry 2011 pp, 7-8 (]CS). 
102 T. 17 February 201 l pp. 2-3; Defonce Exhibit lO'tB. 
103 T. 17 February 2011 pp. 22-23. 
1
''

4 
T. 17 Febniary 2011 pp, 29, 41 (ICSl. 
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is doing in collaboration with his accomplices." 1
"

5 3314 
85. On an unspecified date, Ndungutsc paid a visit to the witness' father and told him, ·'V,/e'll 
end up knowing what you and Ndahimana are doing. If you are not Jnvenzis. you are lhc 
accomplices of the lnyenzi, unless you start associating with me in what I am doing.'' The witness' 
father replied ihat he had nothing against Tutsis, and Ndungutse then left. 1

"
6 

86. On a Tuesday, which was a market day, "when calm had returned ... after things had abated,'' 
Ndungutse addressed a crowd at Bambiro market square. Ndungutse read out a list of persons 
whom he named as "cowards" and announced they would have (o buy drinks as "lines." Among 
those named as cowards were the witness' father and Ndahimana. 107 

1.2.9 Defence Witness ND5 

87. Defonce Witness NOS, a Hurn, was a farmer in April 1994. 1
'" 

88. Between 8 and 10 p.m. on the night of 9-10 April 1994, attackers in the witness' cellule 
killed an old man named Thomas Mwendezi. "'" On the next day, 10 April 1994, the witness and 
five others were arrested by policemen named Adrien Niyitegeka 110 ("Niyitegeka'') and 
Telesphore Munyantarama (''Munyantarama") in connection with the killing. During the arrest, the 
witness tried to explain to the police otlicers that he had not participated in the crime, but 
Niyitegeka told him that he had been directed by Ndahimana to a1Test the suspects, including the 
witness. The suspects were taken by the police to the communal office where they met with 
Ndahimana. When the suspects argued that they had not been involved in Mwcndezi's killing, 
Ndahimana decided that they would spend the night in a communal holding cell while waiting for 
the inspector of the judicial police to conduct an investigation. The next day, the suspects met with 
IP.I Kayishema for approximately 40 minutes. He then told them they could go home while he 
completed his investigation. The witness did not believe Ndahimana had played a role in his release 
that day. 111 

1.2.10 Defonce Witness KR3 

89. Witness KR3, a Hutu, worked in Kivumu commune in !994. 112 

90. Ndahimana was in Kigali when l'residenr Habyarimana was killed. He returned to Kivumu 
commune on 9 April 1994.11.1 

91. The witness was told that two children in the Ndakubana family were killed and that two 
other members of the family ,vere injured in the days following the death of President 
Habyarimana. The family lived in Nyange secteur not far from the witness· own home. 111 In 

'"' T. 17 February 2011 pp. 31-32. 35-36 t !CS). 
JOG r. 17 February 201 l pp. 38 (!CS), 44~45 (French transcript; Huis Clos). 
'°'1 

T. 17 February 2011 pp. 39-41 JICS), 53-55. 
10

~ T. 26 January 2011 p. 50: Defonce Exhibit 98. 
UN T. 26 Januar; 2011 p. 50. 
110 

Niyitegcka \-Yas also k110\:\/ as '·Maharamu'i or ·'Gichade. '' 
111 

T. 26 Januarv 2011 pp. 50-53. 
m T. ::!4 Janu.:1f)· 2011 p. 52: Defonce Exhibit 95. 
113 

T. 24 January 2011 pp, 57-58 (JCS). 
114 . ' 

T. 24 January 20ll pp. 65-66. 
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response, "it was _decided that cormnw'.':i Psolicernen and members of the cellule co3t3sho~ 
ensure rhe protection of the populallon. · 

92. On or about 8 April 1994, Ndungutsc asked the witness to paiticipate in the attack on the 
Ndakubana family. but the witness refused. Subsequently. Ndungutse sought to have the witness 
killed "because [the witness] had refused to accompany him in the attack he intended to launch 
against the home ofNdakuhana:'116 The witness then began travelling accompanied by communal 
police but when he realised this was unsustainable, the witness told Ndahimana about the problem. 
When Ndahimana learned of Ndungutse's threats, "he acted." Ndahimana asked the communal 
police brigadier, Jean Bosco Abayisenga ("Abayisenga'') to disarm Ndungutse which Abayisenga 
did together with an army reservist named Boniface Kabalisa ("Kabalisa"), and "this put an end to 
the problem ... because Ndungutse no longer had a firearm.'' 117 

l.2.11 Defence Witness ND34 

93. Witness ND34, a Hutu, lived in Kivumu commune in April 1994. 11
' Ndahimana was the 

witness' neighbour.
119 

The witness first saw Ndahimana at an MDR meeting held in Nyange secreur 
in 1993.120 

94. The security situation in Kivumu co111m11ne deteriorated immediately alter the deaih of 
President Habyarimana. The family of a certain Thomas was attacked 011 8 April 1994. On 9 April 
1994, a group led by Callixte Munyaneza, Theoneste, Modeste and Venuste attacked Martin 
K k · 121 

() S d . I 8 1" h . Nd I . . h are ez1. . n a ,. un ay at approximate y a.m .. -- t c \v1tness saw a rnnana arnvc at t e 
Karekczi home in the company of two communal policemen, one of whom was named Leonard 
Kibyutsa. Ndahimana asked persons who had gathered at the scene about the killings, and they 
provided the names of suspects in the Karekezi killing. rn On 11 April 1994. the witness saw one of 
the suspects who told him that he and his associates had been released that day by IP.I Kayishema 
and that Kayishema had told the suspects that he alone was responsible for conducting 
investigations.124 

1.3 Deliberations 

95. The Defence asserts that Ndahimana was not in Kivumu commune on the days the killings 
took place. 

125 
As Ndahimana is not accused of having personally participated in the attacks alleged, 

his presence in Kivumu commune when the attacks took place is not pertinent. What is relevant is 
whether Ndahimana planned or instigated the attacks. or whether he knew about the attacks and the 
identities of the suspected perpetrators. and failed to take adequate preventive or punitive measures. 

96. The Trial Chamber observes that paragraph 13 of the lndktment refers only to crimes in 
which Telesphore Ndungutse is alleged to have participated, although it memions three separate 

us T. 24 January 201 l p. 67, 
11

" T. 25 January 2011p.71JCS). 

l!7 T. 25 Januar;,. 2011 pµ. 7-8 (JCS). 
iis T. 17 February 2011 p. 61. 
119

T. J.7February2011 pp.60-61. 
120 

T. 17 Februarv 2011 p. JO (JCS). 
121 T. 17 Februar; 2011 p. 63. 
122 

The Trial Ch;mber inf~rs that this was Sunday, 10 April 1994. 
123 

T. 17 February 2011 p. 63. 
124 T. 17 Febrnar;· 2011 p. 64. 
125 

Defence Cl~)sing Brief, paras. 93-94: T. 21 September 201 l p. 68. 
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killings. On the basis of the direct and hearsay evidence provided by Witnesses C~ ~J. CBR, 
KR3, ND3 and ND4, the Chamber is satisfied that Telesphore Ndungutse participated in the attack 
on the Ndakubana family, in which two children were killed and others were injured. The evidence 
does not support the allegation that he also participated in the killings of Martin Karekczi or 
Thomas Iv!wcndezi. On the evidence of Witnesses CDL and CBN, the Trial Chamber is satisfied 
that l\dahimana took measures to arrest suspects in the Karekczi murders and the Mwendezi 
murders. Witness CNJ testified that he heard lhat two or three unnamed persons had been arrested 
and later released in connection with the Ndakubana killings. " 6 However. the Chamber notes that 
this vague, hearsay evidence was uncorroborated. Tn any event. no evidence has been adduced that 
Ndahimana initiated disciplinary or punitive proceedings against Ndungutse. 

97. The Trial Chamber recalls that Defence Exhibit I l0C, a letter from Ndahimana to a local 
representative of the MDR, indicates that on 11 April I 994, Ndahimana was aware that Ndungutsc 
was responsible for "assault[ing]" persons ''on the basis of their ethnicity.'' 127 In addition, Witness 
ND4 testified that his father. to whom the letter was addressed, knew that Ndungutse was 
responsible for the attack on the Ndakubana familv. 128 ln his letter to Witness ND4·s father. 
Ndahimana asked Witness ND4's father to work to reduce inter-ethnic tensions. 129 The Trial 
Chamber also considers it relevant that at an unspecified time around May 1994, Ndahimana had 
Ndungutse disarmed by the new brigadier of the communal police when he learned that Ndungutse 
was threatening Witness KR3. 130 

98. The Majority notes that Ndahinrnna's letter to Witness ND4's father does not specifically 
refer to the killings of the Ndakubana family. The bourgmestre also had poor relations with 
Telesphore Ndtmgutse, who was a member of the MRND. ln fact, Ndungutse threatened to kill the 
witness for refusinf, to accompany Ndungutse when he launched an aitack on Ndakubana on or 
about 8 April 1994. -· 1 

99. The Chamber finds that it cannot conclude bevond reasonable doubt that Ndahimana knew 
about Ndungutse's role in that particular killing, which would have required Ndahimana to take 
stronger punitive measures against Ndungutse at the time. On this basis, the Trial Chamber cannot 
hold Ndahimana liable for crimes committed by Telesphore Ndungutse. 

2. Meeting at the Communal Office, 11 April 1994 

2.1 Introduction 

I 00. Paragraph l 6 of the lndictment alleges that: ·'On or about IO April 1994, Gregoire 
Ndahimana, Athanase Seromba ("Father Seromba'· or "Seromba"), Fulgcnce Kayishema. Gaspard 
Kanyarukiga and other members of the JCE attended a meeting at the Kivumu communal office in 
order to plan the extermination of the THtsis and to request gendarmes from Kibuye pre/~cture to 
join in the killings." 

lO I. Paragraph 17 of the Indictment alleges that: "On or about 11 April 1994, Gregoire 
Ndahimana. Fulgence Kayishema, Tclcsphore Ndungutse, V cdaste M urangwahugabo. also known 

'" T. 4 'November 2010 o. 64 IICS). 
127 

T. t 7 Februarv '.'011 r;P· 35~36 <JCS,. 1~s , • , ' , 
" T. 17 february 2011 pp. 7-8 J!CS). 

129 
T. 17 February 2011 pp. 31-3,2, 35-36 (ICS). 

130
T. 25 January 2Ul1 pp. 7-8 (!CS). 

131 T, 25 January :20 l 1 p. 7 (ICS). 

The Proserntor v. A'dahimana, Case No. lCTR-01-6&-T 27 / 274 



Jud~ement (111d Sentence 30 D.::~!Jt;r ::01 l 

as .Vedaste Mupende. consei/lers and others whose identities are unknown. held ~e~ t tt 
Kivumu communal oflice at which it was decided to requisition a vehicle belonging to ... [Witness 
CDZ], which Fulgence Kayishema and others used to transpo11 assailants to Nyange parish and to 
make announcements encour:,ging rhe population to attack Tutsis." 

102. Paragraph l 8 of the Indictment alleges that: "On or about 11-13 April I 994. Gregoire 
Ndahimana. Fulgence Kayishema, Telesphore Ndungutsc, Vedaste Murangwabugabo also known 
as Vedaste Mupende aml others whose identities are unknown decided to move all the Tutsis at the 
Kivumu communal office to Nyange parish, and to send gendarmes to Nyange parish to confine the 
Tutsis in furtherance of the JCE.'' 

103. The Prosecution relies on the evidence of Prosecution Witnesses C:BR, CDZ, CDL and C:NJ. 

104. The Defence. does not dispute that Ndahimana chaired a security meeting at the communal 
office on 11 April 1994, but contends that all decisions taken at the meeting were for the purpose of 
maintaining security and order in the commune.in The Defonce also argues that since several 
prominent Tutsis in the commune participated in the meeting, it is inconceivable that decisions 
would have been taken at the meeting that were hostile to the interests ofTutsis in the cvmmune.

133 

The Defonce relies on the evidence of Witnesses ND23, KR3, ND l and Beatrice Mukankusi to 
rebut the Prosecution's theory that the purpose of the meeting was to begin planning the destruction 
of the Tutsi population in the commune. 

2.2 Evidence 

2.2.1 Prosecution Witness CDZ 

105. Witness CDZ, a Tutsi businessman, resided in Kivumu commune in 1994. He knew 
Ndahimana was the buurgmestre of Kivumu commune and sometimes met and interacted with 
him.D4 

106. After_ President Habyarimana's death on 6 April 1994, ··people began to get killed 
gradually."1

'
0 Bourgmestre Ndahimana organised a security meeting on J l April 1994 at the 

Kivumu commune office attended by the region ·s conseil!ers and commune depaiiment heads. rn, 
The witness did noi attend the meeting, but immediately following the meeting, Ndahimana sent 
him a letter delivered by IPJ Kayishema requisitioning his Toyota Stout pickup vehicle. 117 

According to the letter. because of the instability in Kivumu commune, the panicipants of the 
security meeting held that same day decided that the wimess should turn over his vehicle to the 
communal office at 4: 15 p.m. 138 The witness interpreted this letter as an "order. .. not a mere request 

l.1
2 Defence Closing Hriet: para, 124. 

133 Defence Closing Brie( para. 122. 
i.:q T. 8 September 2010 p. 25. 
us_ T. g September 2010 p. 28 (ICS). 
JJ•-' T. 8 September 2010 PP- 27, 28 (lCS) (Witness COZ testitied that he saw s~verJl conseil!ers leaving 1hc i.:ornmuJ1al 
office on his way there: Laurent Sindabyemera, consd/ler of San.1..a secteur, Callixte NiyibiL.i, Tf]csphl)fC Mahame, 
Gaspard Gat,vaza, consei/lcr uf Kivurnu secteur, and Jean-Mark Vianney Habarugirn, conseil!er of ;\yange sectenr~ 
upon arrival at the communal office he suvv Father Baltazar Hitirnana. a woman named fhC,rt:;e ivlukabidenc and 
f;~mseiller Munyarukato ofNgobagobasecteur). Cf, Defonce Exhibit 14, J)p. 3-4. 

·· T. 8 September 2010 pp. 27, 30~ 31 ~lCS): Prosecution Fxhiblt 5. 
\% T. 8 September 2010 pp. 30-31 \ lCS). 
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for assistance." 139 lfo understood the term "security" lo mean the complete lack of ·'~r~ and 
"peace" since the death of President Habyarimana on 6 April I 994. 

140 

107. Upon receiving the letter from IPJ Kayishema, the witness drove his vchidc to the 
communal office. Once there, Ndahimana asked the witness to drive him to the border between 
Kibilira commune and Kivumu commune in order to inspect the security situation there. The witness 
refused to follow the directive because he feared he would be killed. However. the witness 
promised to get a certain Uwimana Jigoma to drive the vehicle fix Ndahimana.

1
·
11 

l 08. When the witness aJTived at the communal ofitce, he saw three vehicles similar to his own, 
all belonging to Hutus. and the communal vehicle, a red Toyota Hilux. On this basis, he concluded 
that Ndahimana specifically wanted the witness. a Tutsi. to drive his vehicle to the border because 
Ndahimana believed the witness would be killed thcre. 142 

109. The witness did not know why the 11 April 1994 meeting :vas held, but noted that it 
coincided with the beginning of the killings ofTutsis in the commune. 14

" 

2.2.2 Prosecution Witness CBR 

110. Witness CBR, a Hutu, resided in Kivumu commune in 1994_i•H He was tried and convicted 
for his participation in the crimes committed at Nyange parish and elsewhere in Kivumu commune 
in April 1994. 14

' He was re-mTestcd a tcw months before coming to testify in this trial. 146 He knew 
that Ndahimana was the bo11rgmestre and saw him a number of times prior to the events of April 
1994 around Kivumu co111m11ne either driving the red communal vehicle or passing on foot. 147 

111. On 10 April 1994, an announcement ,vas made in Nyange church that a meeting would take 
place the next day at the communal office. This meeting, which Ndahimana ·'convened." inciudcd 
the "service heads .. .leaders of political parties and the various leaders of the various 
denominations." 148 The witness did not attend the meeting but was told about it by Telesphore 
Ndungutse.

149 
Jmmediately after the meeting, the vehicle of a Tutsi businessman, a well-known 

member of the population, was forcibly seized ·'under the prete.xt that the vehicle was going to help 
the authorities in ensuring. the security of refogees." 150 That same vehicle was used to ferry 
gendarmes to the cimrch.1, 1 On 14 April 1994, the witness saw [PJ Kayishema driving this 
pa1ticular vehicle throughout the witness' cellule. Using a megaphone, Kayishema directed the 

u 9 T. 8 September 2010 p. 50 rJCS). 
140 

T. 8 September 2010 pp. zs°-31 (!CS!. 
'" T. 8 September 2010 p. 32 (JCS). 
1
·
12 T. 8 September 20 IO pp, 31, 32 (ICS _l. 

143 Defence Exhibit 14. 
144 Prosecution Exhibit 14. 
1
•t

5 T. 1 Novembt.-r2010p. 49. 
'"' T. 1 November 2010 pp. l, 51-53 ([CS). 
147 . . . 

T. I November 20 LO p. 6. 
148 T. 1 November 2010 p. 14. 
14

'
1 

T. 1 November 2010 p. 14. 
150 r. 1 Nl1vember 2010 p. 14. 
I 51 

T. l November 2010 p. 14. 
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population to save Nyange parish from the !nyenzi, n a word which was understoo~-~ local 
population t,, refer to the Tutsis, 153 

2.2J Prosecution Witnsss (;J)L 

112. Witness CDL, a Hutu. was a teacher in April 1994_!54 He was a member of the MDR 
political party. 155 and had held a high-ranking position within the Kivumu communal office from 
1988-199}.''" The witness was convicted for his pa1ticipation in the crimes committed at Nyange 
parish in April 1994. He was pcrfonning community service as part of his 20 year sentence when he 
was re-ruTested in 2009 and convicted of distributing arms used during the attacks on Nyangc 
church, and of organising and chairing meetings during which the attacks were planned. On 22 
October 2009 he was sentenced to life imprisonment 157 The witness was still holding his position 
in the communal office when Ndahimana was elected bourgmestre of Kivumu in June l 993 and 
when he took office in late October or early November of that year. 158 

113, On 10 April 1994, during Sunday mass at Nyangc church, Father Seromba read out a 
message at the request of the bourgmeslre, announcing that a meeting would be held on 11 April 
1994 at the communal office.ts9 Prior to the mee!ing, the witness met with Jean Baptiste Kayitare 
who was the communal head of the MDR party.1

"" They decided not to panicipate in tbe 
meeting. '6 ' However, the witness was told about what took place at !he meeting by Witness KR3 
and Habiyambere, President of the Cantonal Coun, 16

' The mecring was chaired by Ndahimana, and 
those participating in the meeting included conseillers de secteurs, representatives of political 
parries, heads of services and religious leaders as well as other officials concerned with security in 
the commune. 163 

114. Following the death of President Habyarimana, Tutsis had begun seeking refuge at the 
communal office and other places. 164 According to Witness KR3 and Habiyambcre, a decision was 
made at the 11 April 1994 meeting that Tutsi refugees should be gathered together al Nyange 
parish, and that they should be encouraged to go to the parish rather than flee, ft was also decided 
that the pre/et in Kibuye should be asked to provide gendarmes and soldiers to Kivunrn commw1e, 
and that communal police officers should be sent to the secteurs to ensure security there, Those 
present also resolved to establish a number of roadblocks, including one near the Statue of the 

152 The Kinyanvanda 1.,vord !nyen:::i means '·cockroaches" in Engli;:::h, 
is 3 T. l Nlwembcr 2010 pp, 13~ l4. 
154 T, 11 November 20 IO pp, 57-58 (JCS), 
15

> Defence Exhibit 74. 
156 T, 1 l November 2010 p, 57 (ICS), 
1

" T, 12 November 2010 pp, 33-34 (JCS), 
158 T. 11 November 2010 p, 57 (JCS), 
l':i" T. 11 November 2010 p. 63. 
!Cio Defence Exhibit 74, 
161 T. 11 N~wember 2010 pp. 63, 67. 
162 T. 11 November 2010 pp. 63-64. 
161 

T. I J November 2010 p. 64. (Religious leaders at the meeting included Father Seromba and a Protestant pastor fft.nn 
Rufungo \Vllose name the \Vitness could not remember_ Conseillers present at the meeting included Habarugira, Calli.xte 
Niyibizi of Kigali. Onesphore Mahame of Rukoko. Ferdinand Munyamukato of ~'gobagoba, Laurent Sindabyemera of 
Gasanza <iS well as Gatv,iaza of Kivumu, \Vitness KR3, and Joseph Hahiyambcre, President of the Canton Quarter, 
Witness ND23, consei!ler of Gasave secreur, .lcan-lvlarie Vianney Habarugira, consei!la of Nyange seaeur, and the 
assistant hourgme;;tre of Kivumu comn11m<!

1 
Mr. Kanuni). 

164 T, 11 November 2010 pp. 62-63. 
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Virgin Marv approximatelv 20-30 metres from Nvange church. 16

' The purpose of ~)~ocks 
w .. ,, \ '"{., 

was to check the identity papers and luggage of all those passing through. 
0 

115. Following the meeting. the v,itness no longer sa\, refugees al the commun1J onice. but 
· I . h. If'" J"h . noticed a great number moving towards Nyange pan sh anc at N) ange pans 1tse . e witness 

was also told that immediately following the meeting, at approximately 4 p.m., Ndahimana 
travelled to Kibuye to meet Pre/el Clement Kayishcma. Gendarmes sent hy Clement Kayishema 
arrived in Kivumu that same eve~ing because the witness first saw them the nex1 day.

163 

2.2.4 l'r_9_secution WitnessCNI 

J 16. Witness CNJ, a Hutu, was a student in 1994. 169 He was arrested in 1997 for his pa11icipation 
in the crimes committed at Nyange parish. At an unspedfied time he was convicted to eight years 
imprisonment, but was immediately released on the basis of time already served and is currently 
free. 170 The wimess knew that Gregoire Ndahimana was the bourgmestrc of Kivumu comm1me 
during the war. m 

l 17. Following the death of President Habyarimana, Hutus. including the witness. began 
targeting Tutsis in and around Kivumu commune. Consequently, Tutsis began seeking sanctuary at 
the communal office.172 

• 

118. The witness did not attend the meeting of 11 i\pril 1994 at the Kivumu communal office, 
but was told about it bv a familv memher who was a consei!ler at the time and attended the 
meeting. m 'fhose attencling the m~eting included: conseillers de secteurs, the heads of services in 
the commune, Bourgmestre Ndahimana. IPJ Kayishema and Ndungutse, the teacher. " 4 

119. A decision was taken at the meeting to move those Tutsis who had sought refuge al the 
communal office to Nyange parish because "those responsible for their security ... realised that they 
could not protect them at the commune ofiice.''rn A decision was also taken to ask the pre/i:t in 
Kibuye for gendarmes to protect the refugees. 17

" However. when the witness first saw gendan;,es in 
his seeteur on l 3 A.pril 1994. the gendarmes ''defined the enemv" as '"Tutsis or anv· 01!1er armed 
person who was opposed to the Government al the time_.,m • ' 

2.2.5 Defonce _Witness ND23 

120. Witness ND23, a Hum, was a conseiller in Kivumu commune for approximately 20 years 
prior to the events of 1994, and cunently resides in Rwanda. He knew that Ndahimana was the 
bourgmestre in 1994 and recalled that he was inaugurated at the Nyamitanga football field in 

165 
T. 11 November 2010 pp. 64-67. 

"" T. 11 November 2010 pp. 67-68. 
I 67 · T.11 November2010pp.67-68. 
168 T. 11 Novemb~r 2010 pp. 66, 68. 
169 Prosecution Exhibit 20. 
110 T. 4 November 20L0 p. 64 (lCS). 
171 T. 4 November 2010 p. 43. 
172 T. 4 N,wember 2010 p. 43. 
173 

T 4 November 20 IO p. 45 (lCS). 
174 T. 4 November 2010 p. 45 iICS). 
175 T. 4 November 2010 pp. 44--46 (ICSJ. 
176 T. 4 November 2tl10 p. 46 (JCS), 
ii'/ 

· T. 4 "\osernbcr 2010 pp. 46-47 (ICS). 
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l 993.m Moreover. cmt,·eillers were directly under the authonty of the bourgmestre. ~ough 
the witness was not asked. the Chamber infers that this witness was Witness CNJ's relative and the 
source about the meeting on 1 l April 1994.180 

121. Immediately following the death of President Habyarimana. the security situation in the 
witness· sccteur was stable and therefore Tutsis fleeing the violence in Kibilirn sought refuge there. 
It was not until l O April 1994, when the witness received a letter from the bourgmeslre asking all 
political leaders ensure the security of the population, that he discovered that 1he security situation 

d . . . th " 1 was etenoratmg rn o · er secteurs. 

l 22. The witness attended the meeting convened by the hourgmestre on I l April I 994 at the 
communal oflice, Participating in the meeting were !he chairpersons of political parties, 
communal service heads, conseillers communaux and religious leaders, Both Hu!Us and Tmsis 
attended. 182 Prior to President Habyarimana's death, invitations had been distributed for a 
development meeting scheduled to take place. That meeting was postponed when the President died 
and the bour1,,rn1estre was away. Upon his return, the bourgmestre issued a communique which was 
read out in church on 10 April 1994 inviting members of the commune development council to 
report to the meeting rescheduled for 11 April 1994. 183 

123. The witness arrived at the communal office at approximately 11 a.m. on 11 April 1994. He 
noticed that over 30 Tutsis bad sought refuge there. 184 Participants at the meeting decided that there 
should be collaboration between the officials of the cel/11/es and officials of political parties to 
ensure security in their secteurs, They also requested that the bourgmestre call the pr,,fet's o111ce in 
Kibuye to requisition gendarmes. Ndahimana did so, calling the pr4fertwice by I p.m. 185 The pr~jer 
responded186 by sending gendarmes who worked together with the communal policemen io ensure 
security in the commune. 187 The commune was to take charge of the ge11dar111es while they were in 
Kivumu comrnune. 183 The witness was of the view that since the bourgmestre had sent for the 
gendarmes, Ndahimana must have issued instructions to them at some point, but did not 
elahorate. 189 

124. The participants at the meeting also decided to requisition vehicles belonging to traders, 
including one belonging to Witness CDZ.' 90 The vehicles were to be taken to the commune office 
and guarded by the communal policemen. 191 A further decision was taken to transfer all the Tutsi 
refugees at the communal office to Nyange parish.192 The witness did not recall a decision to seek 

m T. 19 April 201 I pp. 31-32 (ICSJ; Defence Exhibit 123. 
119 T. I 9 Apri I 201 I p. 41 !]C'S). 
iio T, 19 ApdJ 20J J pp, 3Jw32 l TCS); Defence Exhibit J 23. S'ee also, \Vitness CNJ: T. 4 November 2010 p. 45 (ICS). 
181 

T. 19 April 2011 p. 33 ([CS); Defence Exhibit 124. 
is:: T 19 April 2011 p. 37 (lCS) (Tutsi leaders in a11endanco;:: included Boniface Gata.re, a (:umnnml! vnuth coordinator, 
Lambert Gatan~, the PL party re,pres-entative. Charles tv1ugenzi _ lhc do..:tor of Nyangic health centre: 0ne nun from the 
fi~n_vent Stanislas Kayigi the p<1stor ofNgungu, and the pastor of Gaseke parb:hJ. 

• T. 19 April 2011 p. 47. 
1
" T', 19 April 2011 p. 47. 

1
~

5 T. 19 April 2011 p. 49. 
1116 T. I9 April 2011 p, 49. 
,s, T. 19 April 2011 pp. 38 (fCSJ, 49. 
188 T. 19 Aprii 201 l p. 49. 
189 T. 19 April 2011 p. 50. 
190 T. 19 April 201 l pp, 48-59. 
191 T, 19 April 2011 p. 59. 
192 T. 19 April 2011 p. 48, 
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out Tutsis in their secteurs and urge them to go to the parish. Rather. a decision was ti~to ensure 
the securiiy ofTutsis and their properties. 193 The witness left the meeting between I and 2 p.m.

194 

2.2.6 Defon,cl;' __ Witncss KR:)_ 

125. Witness KR3. a Hutu, was in a position to observe what was taking place in the Kivumu 
communal offic-e in 1994, and had been in such a position for some time. 

195 

126. On 10 April 1994, a communique was read out in church informing the Christians who had 
come to mass to spread the news to concerned individuals that they had been i_nvited to aitend a 
meeting chaired by the bourgmestre at the communal office on 11 April 1994.

196 
The wimess did 

not attend the mass but his son who attended told him about the meeting, and the witness attended 
h , 197 

t e meetmg. 

127. There were approximately 25 participants at the meeting which started at approximately l 0 
a.m. and ended at approximately 2 p.m. 198 Both Hutu and Tutsi were present. Tutsis in attendance 
included: Charles Mugenzi, who was the head of Nyangc health centre; Lambert Gatare, the leader 
of the PL party; Boniface Gatare, who was an officer for youth and cooperative activities; Fran9ois 
Kayigi, a pastor from the Ngongwe (sic) parish and another pastor from Gaseke. 199 Most of those 
attending the meeting either held positions of authority or were politicians.20° Kanyarukiga. a Trader 
in Kigali who owned a pharmacy in Kivumu did not attend the meeting because he did not hold an 
office. likewise, Ndungutse was not invited to attend the meeting and was not preseni.2iJl 

128. During the meeting, Ndahimana telephoned the preji,t of Kibuye, and requested that the 
prefet send gendarmes to the commune to help ensure securiry.2°' In addition, Ndahimana urged 
communal conseillers to work in conjunction with members of the cellule committees to ensure 
security, and Kivumu residents were banned from bars at night.203 The participants also decided that 
the refugees at Nyange parish were to be given food originally destined for students of the 
Ntambwe secondary schooL and that food stored at the nutritional centre and the presbytery was to 
be distributed to the refugces?4 In addition, a decision was made that the bourgmestre could 
requisition any vehicle available in the commune in order to provide security. This decision was 
taken because the communal vehicle, an old red Toyota 1-lilux, was in a garage in Gitarama 
awaiting repairs.205 The witness noted that Jean Bizimana, the driver of the communal vehicle died 
in January or February 1994 and thereafrer, Ndahimana drove the vehicle himself. The vehicle was 
still in the garage in July 1994 when the witness left the country.'"" 

193 T. 19 April 2011 p. 49. 
194 T. 19 April 2011 p. 51. 
195 

T. 24 January 2011 pp. 52~ 54 {ICS): Prosecution Exhibit 95. 
)96. . 

T.25.lanuary2011 pp, 14, 17. 
1
"' T. 25 January 2011 p. 14. 

198 T. 24 January 201 I p. 61. 
19

"' T. 24 Januarv 2011 p. 60. 
200 T.25Januar)'2011 pp.16-17 . 
.::(,i T. 24 Janum·y 201 l p. 60: T. 25 Januarv 2011 pp. 16- l?. 
20

~ T. 24 January 201 J p. 61. · 
203 T. 24 January 2011 pp .61. 7 L 
204 T. 24 January 2011 p. 61. 
205 T. 24 January 2011 pp, 61, 64-65. 
206 T. 24 January 2011 pp. 61. 64-65. 
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129. The vehicles from Witness CDZ and a certain Antoine Twagirayezu were u3i~J8~ 
securitv and to transport food to the refugees at Nyange parish. The bourgmestre would also use 
these ;chicles to monitor the securitv situation around the commune.2

(•
7 

Finally, the participants in 
the 11 April 1994 meeting decide,i that the Tutsi refugees at the communal office should be 
transferred to the parish. The?,: believed the gendarmes sent by the pr~fet would be better ahlc to 
protect all the refugees there.2 

'
3 

I 30. At an unspecified time, Ndahimana went to the various secleurs and urged conseil/ers and 
citizens to ensure security.209 

2.2.7 Defence Witness NDl 

131. Witness NDJ. a Hutu, worked at Nyange health centre in Kivumu commune in J994,2
i
0 

She 
knew that Ndahimana was the bourgmestre of Kivumu commune in 1994 but had no other 
relationship with him.21 1 

132. Following the death of President Habyarimana, Kivumu residents were advised to stay 
home. However, the witness returned to work on 11 April 1994. At approximately 10 a.m. on that 
day, the head of her service went ro a meeting at the communal office, When he returned, he held a 
staff meeting at which he advised workers to continue working as the hourgmestre had reassured 
the paiticipants of the meeting about the security situation? 2 She was therefore surprised when her 
oftice was attacked the next day.2' 3 

2.2.8 Defonce Witness_Beatrice Mukankusi 

I 33. \Vitness Beatrice Mukankusi, a Hutu businesswoman who resided near the Kivumu 
communal office in 1994, is Antoine Twagirayezu's widow. She knew Ndahimana, who WHS the 
bourgmestre ofKivumu commune effective October 1993.214 

134. The witness testified that at some tmspccificd time in April 1994 she received a letter from 
the communal authorities informing her that she should be prepared lo surrender her vehicle if and 
when the authorities _needed it. The document was brought by a communal policeman who was 
known as Kibvutsa 2

1' - . ' 

2.3 Deliberations 

135. A plain reading of paragraphs 16 through 18 of the Indictment suggests that the Prosecution 
is alleging that Ndahimana and other members of the JCE held a series of meetings at the Kivumu 
communal office between lO and 13 April 1994. At these meetings, a number of critical decisions, 
allegedly relating to the genocide, were taken: (I) ''[T]o request 7endarmes from Kibuye pr(ifecture 
to join in the killings:'•216 (2) To requisition a vehicle belonging to a Tutsi trader. which Fulgence 

~(•
7 T, 24 January 2011 p. 64. 

20
::s T, 25 January 2011 p. 38 (ICS). 

209 T.24January2011 p. 71.. 
·.::in T. 20 January 2011 pp. 2-3 (ICS); Prosecution Exhibit 87. 
211 T. 20 January 2011 pp. 4, 27. 
'" L 20 January 2011 pp. 7, 27-28. 
w T, 20January2011 p. 28, 
214 T. 7 February 2011 pp. 4-6. 
"'T. 7 February 201 l pp. 32-33, 
216 Indictment, para. 16. 
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Kayishema and others used to transport assailants to Nyange parish and to make ~3cemenls 
encouraging the population to attack Tutsis/ 17 and (3) To move all the Tutsis from Kivumll 
communal oflke to Nyange parish, and then to assign gendarmes 1o Nyange parish "to confine the 
Tutsis in furtherance of the JCE,"218 However, it is clear from the evidence of Prosecution witnesses 
alone,219 that all three paragraphs refer to a single meeting chaired by Bourgmestre Ndahimana at 
the communal office on l l April 1994, The Trial Chamber notes that the Defence raised no 
objections to the form of the Indictment, and on this basis concludes that it was not prejudiced by 
the Prosecution's distracting formulation, 

!36, The parties do not dispute that Ndahimana chaired a security meeting at the Kivumu 
communal office on 11 April 1994, Further, the Defence accepts that a decision was made at that 
meeting to requisition a vehicle belonging to Witness CDZ, and that a second dccisionwas made to 
move the Tutsis who had taken refuge at the communal office to Nyange parish,'"" The parties 
forther agree that the participants decided that Ndahimana would ask the pre/et to assign a number 
of gendarmes to Kivumu commune.' 21 What remains in contention is whether the participants took 
these decisions _in order to better

0

protect Kivumu's Tutsi population"'" or in order to further the 
common plan ot the alleged JCE?" 

137, The Prosecution relies on ihe hearsay evidence of \Vitnesses CDZ, CBR, CDL and CNJ 
about the meeting, The Defence relies on Witnesses ND2J and KR3, who were both present ,1! the 
meeting, as well as ND 1 who was told about the meeting.224 Defence Witness Beatrice Mukankusi 
only added that she received a letter from the communal ofiice at an unspecified time alerting her to 
the possibility that her vehicle might be requisitioned,225 

138, At the outset. the Trial Chamber notes that it is reluctant to rely on hearsay evidence, and 
will only do so where such evidence corroborates first-hand evidence, ()n this basi; alone, it could 
find that the Prosecution has not proven the allegations in paragraphs 16-1 S of the Indictment 
beyond reasonable doubt 

139, However, the Trial Chamber wishes to add that even had one or several of the Prosecurion 
witnesses act11allv attended the meeting of l l April J 994, their evidence would not support !he 
Prosecution's allegations, The Prosecution does not dispute the Defonce contention that a number 
of Tutsis were invited to, and attended, lhe meeting, Witness CDZ testified that immediatdy 
following the l l April 1994 meeting, he received a letter from the communal authorities 
requisitioning his vehicle, He added that Ndahimana asked the witness to drive Ndahimana to the 
comnnmal border to inspect the security situation there, The witness speculated that Ndahimana 
made this request to ensure that the witness would be killed at the border, but did not explain his 
fear of Ndahimana that day, nor did he refer to any threats against him made by Ndahimana at a 

217 Indictment, para. 17< 
218 Indictment. para. 18. 
ZJ

9 Prosecution \Vitnesses CBR, CDZ. CDL and CNJ. 
22

ll Defence Closing Brief, paras. 121, 122, 149. 
2?.I Pro:~ecution Closing Brief~ para. 35: Defence Closing Brief. para. 125. 
? :•2 ' . ' ~- , 
:~ Defence Closing Brief, para. 149. 
-~' Prosecution Closing Briet: paras. 29, 31. 33. 
224 

Witness ND2J: T. 19 April 20 l 1 p. 37 (lCS): \Vitness KR3: r. 25 January 2011 p. 14: \Vitncss NDl: T. 20 January 
2011 pp, 7,27-28, 
225 T. 7 February 201 l µp. 32-33. 
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later datc.226 Thus, while the Chamber is of the view that this witness was generally ?e~}?n? 
reliable, it cannot credit his suspicion that Ndahimana intended to have him killed on l l April 1994. 

!40. Prosecution Witness CBR confirms that the decision to requisition Witness CDZ's car was 
made at this meeting. The witness added that the participants of ibe meeting used "'the pretext that 
the vehicle was going to help the authorities in ensuring the security ofrefugees,"227 but noted that 
the vehicle was used several days later to ferry assailants to Nyange parish, and to call Hutu 
residents of Kivumu to join the attacks on Nyange church. Despite the Trial Chamber's deep 
reservations about this witness' credibilitv and reliabilitv, which will be discussed in more detail 
below,228 the Chamber notes that the wit;1ess does not ;llege that the participants of the meeting 
specifically requisitioned the vehicle for the purpose of transporting Hutu assailants to Nyange 
parish. Although a number of Prosecution witnesses corroborated Witness CBR's evidence that the 
requisitioned vehicle wa, later used to assist the genocidaires in their mission,2'" the Chamber is 
unable to infer on the basis of this evidence alone that the vehicle was requisitioned for this 
purpose. 

l 41. Witness CDL another Prosecution witness whose credibility and reliability the Chamber 
finds wanting. 230 alleged that a decision was taken at the meeting to ask the prJfct to assign 
gendarmes to Kivumu for security reasons. The witness did not say that ir was evident at the lime 
that these gendarmes would later participate in the killings of Tutsis. The witness further alleges 
that the participants of the meeting decided lo establish roadblocks just outside Nyangc parish. 2

·
11 

However, this evidence is not corroborated. 

l 42. Finally, Witness CDL also testified that the partici~ants in the meeting decided that Tutsi 
refugees should be housed together at Nyange parish."'2 This evidence is cmToborated by 
Prosecution Witness CNJ who testified that a decision was made to move the Tursi refugees at the 
communal office to Nyange parish.233 The Chamber notes, however. that Witness CNJ ;dded that 
this decision was taken because "those responsible for [the] security [of the rcfugees] ... rcalisecl tbat 
they could not protecr them at the cammune ofiice.'" Witness CNJ believed that the participants of 
the meeting decided to ask the prejiit for gendarmes in order to protect the refugees, not kill 
them.2

j
4 fn conclusion. no Prosecution witness intimated that the participants of the 11 April 

meeting knew, or suspected, that Tutsi refugees would be killed, rather than protecied, as a result of 
their decisions that day. 

143. In considering the context of the 11 April 1994 meeting, the Chamber relies heavily on two 
letters sent by Ndahimana on IO and 11 April 1994, the authentidty of which was nor contested by 
the l'rosecuiion. The first, dated iO April 1994. was addressed to the Kivumu political party 
chaim1en of the MRND, MDR, PSD and PL. ln it, Ndahimana wrote: 

"Due to the current widespread criminal activities which continue throughout the 
sccreurs, especially in Nyange and Ngobagoba secteur, where some Tutsis have 

226 T. 8 September 20 IO pp. 31, 32 (ICS). 
2'7• . ··· T. I November 21110 p. 14. 
-~s See Chapter III, Section 5.2.5. 
zzti T. l November 2010 p. 14, 
no See Chapter Ill. Sec:tion 5.2.3. 
231 r. 11 November 2010 p. 64. 
2

" T. 1 l November 20 IO pp. 64-68, 
233 T. 4 November 2010 pp. 45-46 (ICS). 
234 

T. 4 November 2010 pp. 44-46 OCS). 
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1! ~~ fj,12. 
been reported killed and others have been sent away from their homes, l am 
rcqu.:sting you the follovving: To request tbe members or your political party not 
to involve themselves in these acts of aggression, not to attack anyone due to 
their political or ethnic leanings, to cooperate wiih the communal authorities or 
institutions in order to ensure security for al I the inhabitants without any 
discrimination, to notify the members of your political party that if anyone is 
caught in the commission of such acts of aggression they shall be punished by 
way of example,"235 

144. ln a letter sent the next day by Ndahimana to a local leader of the MDR,
236 

Ndahimana 
reiterated this theme: 

''I strongly urge you to participate in maintaining security in your area, Indeed, 
some people started to commit ethnically motivated violence against their 
neighbours. I hope without any doubt that contrary to what Mr. Ndungu1se may 
be doing in collaboration with his accomplices, you will recommend to members 
of MDR party of which you are the leader not to commit violence against 
anybody on ethnic basis. ivlr, [recipient's name], as a member of my party, l 
absolutely want to warn you."23

' 

145. Given these letters indicating Ndahimana's aversion to inter-ethnic strifo during this period, 
the Trial Chamber considers far more plausible the evidence of Defence Witnesses ND23 and KR3, 
who attended the 11 April 1994 meeting and testified that the decisions taken at the meeting were 
designed to protect the Tutsi refogees and improve security throughout the commune, 

146. Thus, the Chamber concludes that the Prosecution has not proven beyond reasonable doubt 
the allegations contained in paragraphs 16-18 of the Indictment. 

3, Decision to Move Refugees into Nvange Church, 11-13 April 1994 

3.1 Introduction 

14 7. The Indictment alleges that on or about 11-13 April l 994, Ndahimana and other members of 
the JCE met at the presbytery or the communal office and took a decision that all Tutsi refugees 
who were presently ar Nyange parish should be moved inside Nyange church, The Indictment 
farther alleges that Father Seromba ordered ihat all Tutsis be moved to the church so that communal 
policemen, gendarmes, Interahamwe and Hutu civilians could more easily prevent the refugees 
from escaping. 238 

m Defence Ex.hibit 124; T. 19 April 2() 11 p. 35 (!CS). 
236 Defence Exhibit l JOC; T. 17 February 2011 pp. 30-32 \!CS). 
237 T. 17 Fel',ruary 2011 pp. 35-36 (ICS): At trial, inte1vreter·s bl>Oth, interpreting from the- original document in 
Kinyarwanda. preferred th~ following translation: •·11 April 1994, Republic of R\vanda, Kibuyc prCji:dure, 
Kivumu commune. Subject: Resturing security. 

'Sir, I am strongly urging you to ensure security in your area. Somt: pers<m::. have started committing \·iolen-:e- • 
or liave sta11ed committing ethnically motivated violence against their neighhnurs. l hope, \-\·itlh)Ul any douhL 
that you are going to address the members of the MDR party that you lead and to aJvi~c them not to assault 
anyone on the basis of their ethnicity like Mr. Ndungutse is doing in collaboration with his accomplices. 

rt< Mr.[ ... ], you belong to the same parry as myself. I am. therefore, strongly urging you to be ..:ardi.11'.'' 
> Indictment. para. 19; .Prosecution Closing Briel: paras, 40~42, 
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148. The Defence submits that the evidence adduced by the Prosecution is umiralife" and 
inaedible. Moreover. it attests that the Prosecution has not proven beyond reasonable doubt who 
took the decision. and whether it was taken with malicious intent, or because it was believed the 

. • 2JQ 
refugees would be better protected m the church. 

3.2 Evidence 

3.2.1 Pros_ecution Witness cm,; 

149. Witness CBK, a Hutu. was at Nyange church during the events.240 The witness stated that 
the refugees who came in on 7 April I 994 were accommodated at the catechism hall, and refugees 
continued to come to Nyange parish everyday. Also, a small number of the refugees were 
accommodated in other rooms of the presbytery .241 On l 2 April I 994, Father Seromba, Ndahimana. 
Kayishema, Ndungutse. Brigadier Christophe Mbakilirehe (''Mbakilirehe") and other authorities 
had a meeting and decided to have the refogees move inside the church, where the refugees were 
told they would be bctier protected. The authorities could witness the confusion that was created by 
the refugees who were scattered all over and therefore decided that the rcfogecs had to move inside 
the church. Subsequently, the Tutsis who were accommodated in those various places were moved 
into the church. The doors of the church were opened and remained opened to allow other Tutsis 
who came to settle inside the church.C42 Witness CBK admits that the refugees were relocated partly 
because Father Serorn ba wanted some freedom.243 However. he went on to sav in cross examination 
that "I cannot venture into telling you the reasons which prompted them to op~n the door.''244 

3.2.2 Prosecution Witns;ss CD.I 

150. Witness CDJ, a Hutu, was in a position to observe what was taking place at Nyange parish 
in April 1994.245 During the trial, the witness testified that on Tuesday he saw Father Seromha 
Kanyarukiga and Ndahima11a having a discussion on the upper floor. However, he could not hear 
what they were saying. The conversation continued for one hour after the witness arrived.246 When 
the witness arrived at the church the following day he ··noticed that the refugees who were at the 
presbytery had been moved inside the church. And the other rcfugees--they went to join other 
refugees who were in the church, and they were locked in the church." He testified that this move 
was due to the fact that the refugees "had caused some disorder."247 

3.2.3 Prosecution Witness CBY 

151. Prosecution Witness CBY. a Hutu, was in a position to observe what was taking place inside 
Nyange parish in April J 994. Although he did noi live al the parish in ordinary times, be spent the 
entire period between IO and 18 April 1994 there because of security conditions in the region.248 On 
11 .April or 12 April 1994, the number of refugees had increased considerablv and the halls could 
not hold them all. lt was decided that the doors of the church should be opened so that the refugees 

2
J
9 Defence Closing Brlef paras. 153-159, 

140 T. 2 Novembi:r 2010 p. 64 lICS): Prosecutil)n Exhibit l6. 
241 

T. 3 November 20 lU p. 2. The c,~ted1is.m hall \\·as located iu the courtyard of?\'vangt' presbvtcrv. 
240· T. 3 November 2010 pp. 2-4, 48-51. · · , 
"' T. 3 November 2010 p. 48 1JCS): T 3 November 2010 pp. 2-J. 
~

4
•
1 T. 3 November 2010 p. 50. 

245 T. 11 November 201 () p. 24 (ICS,L 
24c, T. 11 November 2010 p. 28. (The Chamber bas deduced the dute 0f"Tucsd,1v·' as 12 A.pril 1994). 
,4~ ~ 

~ .' T, 11 November 2010 p. 28. 
248 T. 9 Nm·ember 2010 p. 40 (JCS); T. 10 November 2() 10 p. 35 (ICS). 
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who could not find space in the hall would be able to go inside the church. Father Sen-rr?ba gave 
Witness CBY the keys and asked him to open the church. Witness CBY testified that "The intention 
was to send the refogees there because there were very many. And the catechism hall was foll of 

f
' .. 149 _, 

re ugees. · -

3.2.4 Prosecution Witness CBI 

152. Witness CBI, a Tutsi fanner, was living in Kivumu commune in April 1994.
250 

He arrived at 
Nyange parish on 12 April 1994. When he got there. he did not enter the church because it was full, 
"[a]nd it was only the elderly and the women who were inside the church.""' 1 

3.2.5 Prosecution Witness CBS 

153. Witness CBS, a Tutsi, lived in Kivumu commune in April 1994.252 He arrived at Nyange 
parish on Tuesday morning, 12 April 1994, and stayed until Friday, 15 April 1994. He was outside 
the church but on the premises of the parish. As nightfall approached. more rcfi.1gces entered the 
church. while others continued to flow into the parish?53 Nyangc church was a very huge huilding 
and there were refugees all over the compound. There were about 2,000 rcfugecs.254 At night when 
the refugees went within the church. all the rcfogees could not find space, and so there were some 
who were left standing along the aisles and around the benches or chairs on which other refugees 
were scated.'55 When Witness CBS got to the church. he met gendarmes there and so it was 
impossible to leave that location. Regarding the gendarmes. he stated that " .. .l cannot say exactly 
what their duty was there, but when l got there, I met refugees al the location. I found gendarmes 
there. I did not know exactly what their mission was there. Maybe they had been assigned to 

. h b I l k . h · ·•2
"' supervise us. to watc over us, ut w 1at now 1s t at 1t was not to protect us.' ··• 

154. Turning to the Defence evidence, the Chamber recalls that 110 witnesses testified as to this 
exact charge, 

3.3 Deliberations 

I 55. Of the two witnesses who testified that a meeting occurred on 12 April I 994. neither 
Witness c:BK nor Witness CDJ was privy to the actual content of the conversations lhey 
wirnessed."'7 lndeed. Witness CDJ could only positively testify that the refilgees were moved into 
the church within a 24-hour time period. However, he was not present when they were moved and 
his testimony does not provide any evidence showing that the refugees were moved to the church 
following a decision taken by Ndahimana or other authorities.258 Witness CBK did not hear the 
content of the discussion either but "deduced .. that Ndahimana and other authorities decided to 

::: T. 9 November 2tl10 pp. 49-50 (JCS); T. 10 November p. 10 f!CSJ. 
- · f. 14 September 2010 p. 24. 
251 T. 14 September 2010 p. 29. 
2

:-~ T. 6 S~ptember 20 ! 0 p. 1 O; Prosecuticm Exhibit 1. 
253 l. 6 September 20 IO p. 15. 
,_,54 
- T.6September2010p. l6. 
255 

T. 6 Sepkmber 2010 pp. 15-16. (The wilncs:s explained rhat he arriveJ at Nyangc- parish aHer killings that occmred 
on 11 April 1994 and t11at he stay,;;d from "Tue:-.day to Friday''. The Chamber thercf..)re a%urnes that he stayed at the 
church from Tuesday. I:? April 1994, until Friday. 15 April 1994). 
~

56 T. 6 September 2010 pp. 14-16. 
2

~
7 

T. 3 November 2010 p. 50 (ICS_l; T. 11 N()ve-mber 2010 p. 28; T. 21 Scpternber 2011 p. IO. 
;bii T. 1 J November 20 IO p. 23. 
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move the refugees ms,de the church.~ J he C hambcr notes that 1n his previous ~nents the 
witness explained that when the refugees first began arriving at the church, "Father Seromba 
prevented them from going inside the church ... " and that he opened the doors because "[h]e had 
realised that there were many refugees, and that those refugees could smash in the doors in order to 
go in .... "260 Therefore, the Chamber has doubts as to whether Ndahimana was involved in the 
decision to move the refugees inside the church. Ultimately. it also finds plausible that the refogees 
were simply granted access to the church because they were many and might have damaged the 
doors to get in. This version of the facts is corroborated by Prosecution Witness CBY .2'" 

156. In addition, the evidence indica1es that the refugees had come to the parish and entered the 
church even before the alleged meeting of 12 April 1994. The Chamber recalls Witness CBK 
testified that the when refugees starred coming to the parish on 7 April I 994, they were put in the 
catechism hall and in other rooms nt the presbytery.2''2 Defence Witness ND7, a Tutsi, testified that 
she went to Nyange parish on 10 April 1994 and found about 40 Tutsi refugees who were already at 
the parish.263 Therefore, the Chamber concludes that the refogecs could have gone inside the church 
as early as 7 April 1994 irrespective of any subsequent order to do so. 

157. Finally, the evidence does not establish that the refugees were confined inside the church. 
Rather, they could move around and would go inside the church at night and when attacks were 
launched because they thought they would be better protected there. Prosecution Witnesses CBl, 
CBY and CBS testified that the refugees could move around within the compound and were not 
confined inside the church."64 The Chamber recalls Witness CBS' claims that because there were 
gendarmes at the parish it was impossible for the refugees to leave, and that these gendarmes llad 
been assigned to supervise rather than protect the refugees.205 However, the Chamber finds that 
Witness CBS was not certain as to why the gendarmes were at the parish, and as he was the only 
witness that testified on this issue, the Chamber cannot reasonablv conclude. solelv on this 
evidence, that the gendarmes were there to prevent the refugees from es~aping.266 

· • 

158. Several witnesses testified that, during the attack of 15 April 1994, the refugees retreated 
back into the church and locked themselves inside for tl1cir own protection.'67 For example, Wimess 
ND22 testified that during the attacks, many Tutsis attempted to find refoge inside the church, and 
that those who were unable to enter the church were kilk:d.268 Witness ND6 testified that there were 
over L000 refugees in the parish, both in and outside of the church.269 Indeed, in its Closing 

2
:··' T. 3 November 20 l O pp. 4, 50, 

2
t.:i Defence Exhibit 41, p. 12; Defence Exhibit 40, p. J C·At the beginning, Father Seromba rcfosed to open tbe chun:11 

doors to let them in. \":'hen the number of Tutsi refugees in the church compound grev,: too blg. Father Seromb.:t 11otici;;;d 
that the ft'fugees were trying to force their way into the church v..:hlch he was refusing to open. He then decided to 0pen 
the doors and let them in. "t 
261 T. 9 November 2010 p.-50 ()CS). 
262 T. 3 November 1010 p. 2, 
263 T.24Janua0 2011 p.3, 
'.°' T. 14 September 20JO p. 29: T. 6 September 2010 p. 15. 
_o:, T. 6 September 201(1 pp. 14-16. 
260 

indicrmenl, para. 19; Pros~cution Closing Brief: paras. 40-42. 
267 

Witness ND24: T. 21 February 201 l p. 41; Witness ND22: T. 20 April 201 l pp. 6-7; Witness ND6: T. 27 January 
2011 pp. 34-35 (ICS): Witness NDl2: T. 19 Jammrv 2011 p. 7: Wilness ND! I: T. 18 January 201 Ip. 34. 
~

68 T. 20 April 2011 pp. 6-7. . 
w,, T. 27 January 201 I pp. 34-35 (JCS'!. 
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Arguments, the Prosecution even relied upon the fact that Tutsis who 
themselves into the church to be protected .271

l 

159. ln sum, the Prosecution has not proven beyond reasonable doubt that Ndahimana should be 
held responsible in relation to the charges set forth in paragrnph 19 of the Indictment; it also foiled 
to prove beyond reasonable doubt that the refugees were forced to go inside the church and 
confined there so that the Hutu assailants could more easily attack them. 

4. Meetings in Kiv11m11 Commu11e, 10-14 April 1994 

4.1 Introdm,tion 

l 60. The Indictment alleges that Ndahimana and other members of the .ICE ordered that Tursi 
civilians be directed to the Kivumu communal oflice and Nyange parish in order to exterminate 
them. The Indictment also alleges that from l3 to 16 April 1994 Ndahimana, Scromba, Kayishema, 
Kanyarukiga, Ndungutsc and others attended several meetings at various locations in the vicinity of 
Nyange parish in order to plan the extermination of the Tutsis in Kivumu commune. It is also 
alleged that after some of those meetings, the Tutsis were disarmed by members of the JCE and 

's71 attacks were launched at Nyange church. -

J 61. As a preliminary point, the Majority notes that the Defence submits that paragraph 15 of the 
Indictment is defective and should be considered as introductorv.272 On this matter the Maioritv - ' -
recalls that allegations contained in paragraph 15 are indeed introductory. fn addition, the date 
ranges provided in paragraph 15 must be read in conjunction with paragraphs 16 to 33. which 
provide farther details. The Chamber has previously held that "•the Indictment is not impermissibly 
vague with respect to locations and datcs.''273 The Majority also notes that the Prosecution did not 
adduce any evidence to support paragraph 16 of the Imiicti~ent.274 

162. In response to the Prosecution's allegations, the Defence submits that the Prosecution 
evidence on the meetings is contradictory and unreliable. It adds that the evidence shows that 
refugees were not allowed to enter the church with weapons."' In addition, the Defence argues that 
the Prosecution did not establish Ndahimana's involvement in any of the alleged meetings or in tile 
subsequent attacks that occurred at the parish.2"' 

27u T. 21 September 201 l p. 12 ("Madam President. Your Honours, you \Vill reca!l the eviJence of v,,hat took place on 
the 15th of April 199•-l. AlthllUgh the attack \.Vas an unprecedented one in terms ofbrutahty and the number of persons 
\vho died on this day. it did not kill all the Tutsis. The Tutsis vou heard, Madam President. Your Honours, some of the 
Tutsis were able to flee back and lxu-ricaded themselves inside· the church."'). 
~

71 lndidment, paras, 14-15, 20, 22-23. 
27

~ Defence Closing Brief, paras. 107-109, 
27.> Decision on Defects in the Indictment, para, 16, 
274 Witness CDZ: T. 8 September 2010 pp. 28-30, 58 (JCS). (The !vfajorlty acknowledges that, according to \Vitncss 
CDZ, Ndahim:.ma atten<led a meeting in Kibuye on 10 April 1994, organised by Prifit Climent Kayishema. Witness 
CDZ learned of Ndahimana's attendance at that m~eting, but did not !earn the purpose t)f the meeting. The Chamber 
cannot draw any conclusion from this hearsay evidence. Jn addition the .ivbjority r..!ca!ls th<1-t none of the paragraphs nf 
the lndicummt charge the acc·use<l in relation to a meeting at the prefecture office in Kibuve). 
275 Defonce. Closing Brief, paras. 164-172. , " 
171

' Defence Closing Briet: paras. 191-269. 
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3291 
4.2.1 I'rn.secution Wi(l)ess CBS 

163. Witness CBS, ,1 Tutsi, lived in Kivumu commune in April 1994.277 He arrived at Nyange 
parish with members of his family on _Tuesday, 12 April 1994 at appl'('.ximately ?,f·m. Gendarmes 
were present at the church when he arrived, as well as about 2,000 Tutsi refugees.· 

164. On 13 April 1994. pregnant women and a number of children who had sought refuge at the 
parish died of hunuer. Seromba refused io distribute food to the refogees, and asked the gendarmes 
to shoot any refug;e taking bananas from the banana planlation.279 

165. On the morning of Thursday. 14 April 1994. the rnfugecs used stones to repel a group of 
Hutu assailants who attacked them.280 That afrernoon, Ndahimana, IPJ Kayishema. Mbaki\irehe. 
Kanyarnkiga, Ndungutse and Witness CDL came to the parish to meet with Father Scromba. The 
witness could not hear what was said during the meeting but "!the] officials left without uttering a 
word to the refugee[s].''281 That evening, Ndahimana, Kayishema and Mbakilirehe returned to the 
church in the red communal vehicle. Ndahimana and a police officer remained in the vehicle while 
Kayishema and Mbakilirehe approached the church. At the entrance of the church, Kayishema 
called from a list tl,e names of three Hutu women who were married to Tutsis. The women emerged 
from the church, spoke to Kayishema and Mbakilirehe, and then went to their homes. Kayishema 
then returned to the vehicle and the vehicle then left.m 

4.2.2 Prosecution Witness CBN 

166. Prosecution Witness CBN, a Tutsi farmer, lived in Kivumu commune in April 1994.m He 
and his relatives sought refuge at Nyangc parish on 12 April 1994.284 

167. At approximately 8 a.m. on 13 April 1994, the retl!gees at the parish were attacked by Hutu 
assailants bearing traditional weapons who had erected a roadblock opposite Kanyarukiga's 
pharmacy. Three armed gendarmes assisted the assailants by opening the roadblock for them and 
standing aside. However, at an unspecified time, the gendarmes also fired a shot into the air as a 
warning to the assailants to back off The refugees managed to repel the assailants hv throwing 
stones at them. The attack lasted the whole day until approximately 4 p.m.285 Police ot11cers took 
traditional weapons from the refi.tgees ou 13 April 1994, and told them that they would be protected 
by police officers and ge,ularmes.'% 

168. On 14 April I 994, Hutus !funchcd an attack on the refogecs at approximately 8 a.m., but the 
refugees managed to repel them:87 According w the witness, "throughout the day we confronted 

277 T. 6 September 2010 p. IO: Prosecution Exhibit l. 
"'T.6Septernber2010pp. 14-16. 
n·~ T. 6 September 2010 p. 16. 
280 T. ft September 20 IO p. :20. 
·~RI 
- T. 6 September 2010 pp. 17-19, 6:2. 
~
82 

T. 6 September 2010 pp. 19<!0, 51-52, 58 (One of the women v,iaS called Nyirantama. Tht' ,,-itness did not knO\V the 
names of rhe t\\-CJ others, but knev.r that they were Hutus married to Tur.;;is ). 
233 T. 13 September 2010 p. 2. 
'" T. 13 September 2010 p. 15. 
'.

85 
T. 13 September 20!0 pp. 16-17, 55-56; T. 14 September 2010 pp. 7-8. 

"-~
6 T'. 14 September2010 p, 8. 

'l'i\'/ 
- T. 13 September 20 IO p. I 8. 
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attackers who were attacking us, and we repelled them."288 The attackers stopped the~sault while 
the authorities were meeting. No refugee was killed during that day .

289 

169. On 14 April 1994. Ndahimana arrived at the church between noon and I :30 p.m. He was 
with Brigadier Mbakilirehe. IPJ Kayishema, Kanyarukiga, and the vice president of a local court, 
Gaea Butelezi. They went to see Father Seromba at the presbytery.290 The witness saw them arrive. 
and then saw the group standing on the balcony of the presbytery and pointing at the refugees, but 
he could not hear what they were saying. They did not stay long and soon came back downstairs. 
The refogecs asked Ndahimana, "[l]ook, we are being attacked, what are you going to do for us?" 
Ndahimana responded, '"[l]ook, J11yenzis. lnkvtanyis have caused the war, so Hutus have 
responded." After that Ndahimana left."'1 Following the departure of the authorities, the rcfogees 

"92 had to repel a small scak attack." 

4.2.3 Prosecution Witness <:,BJ 
'>9~ 

l 70. Witness CB!, a Tutsi farmer, lived in Kivumu commune in April 1994:· 'The witness knew 
Ndahimana because he was the bourgmestre of his commw1e.

294 On 7 April I 994, the witness 
sought refuge at a friend's home.295 He then moved to Nyange parish after hearing from Tutsis in 
his secteur that Ndahimana was encouraging the Tutsis to do so. Jndeed, he was told that the 
bourgmestre had already taken Tutsis to Nyange parish in his red Toyota llilux.246 He arrived at 
Nyange parish on 12 April 1994 at approximately 7 p.m.297 

171. On 13 April 1994, the witness saw Ndahimana. KayisheJJJa, Kanyarukiga, 
.Murangwabugabo and Ndungutse ar approximatelv IO a.m. They went to meet with Father Seromba 
at the presbytery .298 The authorities spent about c;ne hour at the presbytery. The witness could not 
hear what they were saying, but could see them talking to each other because he was in the 
courtyard.299 

172. At an unspecified point that day, S7romba asked the refugees whether there were "any other 
persons who were still there on the hill.''·'00 The witness gave him the names of persons from his 
locality that had not come to the parish, and Seromba handed the list to Ndahimana. Later that day, 
the witness saw the Tutsis he had mentioned an-ive at the parish. Some of them came in a white 
pickup belonging to Witness CDZ and driven by a man called Yohana Jigoma.301 

173. On 13 April 1994, towards l O a.m., Hutu assailants carrying traditional weapons launched 
an attack against the refugees. As they attacked, they shouted, "[ w Jc are killing the Jnyenzi.'' The 

23
~ T. 13 Sep1ember 2010 p. 62. 

oss T. 13 September 2010 p. 62. 
290 T. 13 Sept<mber 2010 p. t8. 
2

'.
11 

T. 13 September 2010 p, 20; T. 2 l September 2011 pp. 6. J 1. 
2

·~
2 T. l3 September 2010 pp. 20, 56, 62-63. 

299 
T. 14 September 2010 p. 24. 

29
" T. 14 September 20 IO p. 29. 

295 T. 14 September :2010 p. :25. 
')96 
· T. 14 September20JO p. 27. 
"'T. 14 September 20 IO p. 23. 
z:t< T. 14 September :2010 pp. 29~30; T. 21 September 2011 p. 11; Defence Closing Brie( para. 129. 
2

'i
9 T. 14 Sepkmber 201() pp. 34-35; Ddt:ncc Clo::.ing Brief, para. 1"29. · 

Jo,i T. 14 September 20l0 p. 30. 
301 

T. 14 September 20 IO pp. 30-33 (Among the~ Tutsis that arrived subsequently at !ht': church, the wlrn,~s<; SJ\.V Antoine 
Karake and his familyL 
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refugees managed to repel the attackers and no refugee was killed in that attack.

302-n(at night, the 
reful!ees tried to pick bananas from trees near the parish. Father Seromba threatened that any 
refugee found going near the bananas again would be shot.3'i; 

174. On l 4 April 1994, at approximately l l a.m. or noon, Ndahimana, Kayishema, Kanyarukiga, 
Ndungutse and Vedaste Murangwabugabo returned to 1he church and met with Father Seromba at 
the presbytery. The meeting lasted approximately two hours.304 At an unspecified time that day, 
another attack occurred. The assailants were carrying traditional weapons and were greater in 
number than those who had attacked the previous day, but the refugees managed to repel them once 
again. The attack lasted approximately one hour, and those authorities who had arrived earlier were 

d . h k ,(h present unng t e attac -.- -

4.2.4 Prosecution Witness YAU 

175. Prosecution Witness YAU, a futsi housewife, lived in Kivumu commune in April 1994.
300 

Prior to the events of April 1994. the witness and Ndahimana were neighbours.3'" 

176. The witness and her family sought refuge at Nyange parish "some days'· after the death of 
President llabyarimana."08 She remained there three days309 The witness arrived before midday and 
saw Ndahimana, Father Seromba, Kayishcma, Kanyarukiga and a consei/ier named Vianney 
Habarugira ("Habarugira") holding a meeting in front of the parish secretariat. The witness was 
several metres away from the group. 31° Kayishcma and Kanyarukiga went looking for Tutsis who 
had not yet come to the parish. The men made several trips each time returning with Tutsis in 
Kanyarnkiga's vehicle.311 

177. On the ,vitness' second day at the parish, a sister named Mama Jean attempted to bring food 
to the refugees. She was stopped bv IP J Kavishcma and Kanvarukiga who poured rhe food on the 
ground.312 The same day, the ref\;gecs asked Seromba for ·some water. He refosed, telling the 
refugees they ·'were condemned to die anyway."313 Ar an unspecified time that day, the witness saw 
Ndahimana, Father Seromba, Kayishema, Kanyarukiga and Habaruriga the conseiller of Nyange 
secteur, meeting in front of the secretariat.314 On the same day, Father Seromba asked the 
gendarmes to confiscate "sticks'· that were in the possession of the re!ugees.' 15 She later saw the 
same persons meeting together with a group of gendarmes in front of the secretariat. At an 
unspecified time. Hutu assailants gathered at Jubilee Square but Father Seromba told the assailants 
to wait as they were outnumbered by the refugees. This group of assailants obeyed Seromba. 
However, a second group of assailants coming from the direction of the Statlle of the Virgin Mary 

302 T. 14 September 2010 pp. 35-36. 
3u3 T, 14 September 2010 p, 36. 
304 

'f'. 14 Septemh~r 2010 p. 36; T. 2 I September 20 J I p. l J. 
'°' T. 14 September 2010 pp. 37-38. 
306 Prosecution Exhibit l 3, 
307 T. 15 September 20l0 p. 54 (]CS). 
30

~ r. 15 September 2010 p. 42. 
309 

T. 15 September 2()10 p. 45. 
3

JD T. 15 September 2010 pp. 42-43 (TheMajoritJ infers that the witness arriveJ on l3 April }994). 
Jli T.15 September:2010 pp.44-45.· 
312 

T. 15 September 2010 p. 46 (The Majority infers that this was 14 April 1994). 
;1.i T. 15 September 2010 p. 46 /The Majority infers tlrnt the -..:ritness is referring here to eve11ts that took place nn Jc.I 
April 1994). 
314 T. 15 September 20 lO p. 46. 
315 T. 15 September 2010 pp. 45-46. 
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attacked the refugees. According to the witness, "ltJhey attacked us. but we used s3 iefend 

. . . . d . 1· h ,,,16 ·1· ourselves. We pushed them back, but they would come up agarn and so on an so. l:rl . wo 
gendarmes were present during the attacks but they did nothing to assist the refugees:''' 

4.2.5 Prosecution Wi,11~ss CDZ 

178. Witness CDZ. a Tutsi. lived in Kivumu cvmmu11e in 1994.313 Witness CDZ went to Nyange 
church on 13 April l 994. When he arrived, the "church was packed foll of peopk:.''

319 
He remained 

at Nyange church from his arrival at 8 p.m. on 13 April 1994 until the following night, 14 April 
1994.320 

179. While hiding in a corner inside Nyange church, the witness overheard noise outside. 
"[T]here were some Tutsis outside the church ... and [hel heard people saying that there were 
attackers who had attempted to throw stones at the refogees."321 The witness left Nyange church 
during the night of 14 April 1994 because he believed that those staying there were risking death. 
Gendarmes had indicated to the witness the high risk of staying at the church.m 

4.2.6 Prosecution Witness CBK 

180. Witness CBK, a Hutu, was at Nyange parish during the events of April 1994.323 I le testified 
that on 7 April 1994, the first group of Tuts is came to seek refuge at the parish around 2 p.m., and 
that refugees continued to arrive every clay thereafter.32

• On l 2 April 1994, the refugees entered 
Nyangc church after Seromba, Ndahimana, Kayishema. Ndungutse, Mbakilirehe and other 
authorities told them they would be better protected there. The witness was watching while this 
took place.325 

l 81. On the morning of 13 April 1994, the witness saw Serornba, Ndahimana. Witness CDL, 
Kayishema, Mbakilirehe, Ndungutse, Colonel Nzaplrnkumunsi, as well as other authorities "from 
all categories:· arrive at the parish. They went in the building housing the priests' living quarters to 
the room that was usually occupied by the bishop of Nyundo when he came to the parish.320 The 
same authorities met twice on 13 April l 994. The first meeting took place before midday and lasted 
for about one hour; the other started around 2 p.m. In between the two meetings a small attack was 
launched on the refogees, but the Tutsis managed to repel the Hutus by using stones and small 
traditional weapons. The witness believed thar during the second meeting the authorities decided to 
bring weapons to the church because "it was aJ-ler the meeting of the afrcrnoon that arms were 
brought to the church.'' 327 

182. On 14 April 1994, the authorities disarmed those refugees who came to the church with 
traditional weapons such as bows and machetes. They told the refugees '"• ... give us your weapons 

316 T. 15 September 2010 pp. 47-48. 
311 r. 15 September 2010 p. 48. 
318 Prosecution Exhibit 4. 
319 T. 8 September 2010 p. 35. 
520 T. 8 September 2010 p, 36. 
J.:i T. 8 September 2010 p. 37. 
322 T. 8 September 2010 p. 37. 
323 T. 2 November 2010 p, 64 (ICS,;; Prosecution Exhibit 16. 
324 T. 3 N\)vember 2010 pp. 2, 39 (fCS). 
325 T, 3 !\ovember 2010 pp. 3, 55-56. -
326 T. 3 November 2010 p. 6. 
n, T. 3 November 20 f (J p. 10; T. 21 September 20 I l p. l l. 
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l 1 .. ,.-mOhl' 1·· t.?~9 because we are 1ere to ensure your sa cty... n t at t ay, t,1e aut wnt1es met w1ce i~e ~np s 

room. Following the first meeting, at approximately 11 a.m., they began to disarm the refugees. 
This process lasted about one hour. Some of the confiscated weapons were loaded onto the 
communal truck, while bows and arrows were stored at the church. Ndahimana was present at both 
meetings and while the refugees were being disarmed. Others involved in the meetings and the 
confiscation of weapons included Father Scromba, Kayishema, Kanyarukiga, Ndungutse and other 
authorities, including conseillers.329 Immediately after the weapons were taken from the refugees, a 
group of Hutu assailants again attacked the parish. The witness testified that while Ndahimana, 
Seromba and Kayishema were meeting for the second time that day ''the Hutus retreated and the 
Tutsis went back into the church." The Tutsis were again able to repel the assailant, and "[t]he 
damage was not significant." The witness believed that during their meetings the authorities were 
discussing how to overcome the Tutsis.330 

4.2, 7 Prosecution Witness CBY 

183. Prosecution Witness CBY, a Hutu, was in a position to observe what was taking place at 
Nyange parish in April l 994. Although he did not live at the parish in ordinary times, he spc!H the 
entire period between 10 and 18 April 1994 there because of security conditions in the region.''· He 
saw Ndahimana twice before the events of April 1994; the first time during his inauguration as 
bourgmestre, and the second time as the bourgmestre was travelling along a road.'32 

184, During the genocide. he saw Ndahimana on 8, 9, II, 12, 13, 14, 15 and 16 April l 994,333 On 
12 April 1994, the witness saw a group of about ten ·'criminals and ruffians" armed with clubs and 
machetes atTive at Nyange parish. They traded insults with the refugees and left.334 On 13 April 
1994, the authorities, including Ndahimana, arrived at the parish after a group of assailants. The 
witness heard Ndahimana direct the assailants to go homc. 335 

185. At approximately 8 a.m. on 14 April 1994, the witness saw Ndahimana.. IPJ Kayishema, 
Ndungutse, a man named Theodomir (a.lea. "Kiragi") and Kanyarukiga in the rear courtyard on 
their way to see "the priest" at the presb)tcry. The attack on the refogees started an hour or two 
later. The witness explained that the ·'authorities'' were already gone when the attack started. The 
attack that day lasted approximately two hours.:136 The witness considered the attack of 14 April 
1994 the first real attack against the refugees because a man named Muhigirwa was killed at 
approximately 2 p.111. at the roadblock by the parish on that day.337 The leaders of the attack that day 
were Kanyarukiga, Maharamu and Appolinaire Rangira (''Rangira'·).33

' The assailants threw stones 

328 T. 3 November 2010 pp. 10-11. 
"' T. J November 20[0 pp. 10-12, 56-57. 
HOT. 3 Novt-':lnber 2010 pp. 11-12, 56 (The names of the conseillers v,cere: Habaruaira Kamiti and Simfagera. Tbc 
witness said he overheard the authorities~ including Ndahimanai distussing the need to disarm the refugees~ lt is not 
clear \Vhether he overheard this folknving a meeting held on 12 April 1994 or follow\ng the first meeting on 14 April 
1994). 
'.'.'. T. 9 November 2010 p. 40 (!CS): T. IO November 2010 p. 35 (ICS). 
··•- T. 9 November 2010 p. 36. 
m T. 9 November 2010 p. 4b (JCS). 
1j4 _ _ 
-· T. 9November 2010 p. ~2. 
j:_::s T. 10 :-.rm-ember 20 l Opp. 19-20 (ICS) ("A.; J-Ie [Ndahimana] \Vas talking to the Hutus v.-ho had attacked 1he Tutsis_ 
Q.: So, correct me if l am wrnng that i\·1r. Ndahimana asked attackers to g0 home-to return w their homes': A .. : Yes, he 
told them to gv home, but l do not krw,v \.vhether th~v immedi:nd)-' obeveJ because I did not fu!k•\Y that 1.1[).''). 
3.l6 . . • • ' 

T. 10 November 2010 pp. 27-29 \!CS). 
n 7 T. 9 November 2010 p. 52.; T, 10 November 2.010 pp. 19, 27 OCS). 
1J8 · T. 10 N,wember 20 IO p. 27 (ICS). 
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at the refugees. who responded by throwing stones back at the assailants. hut [t]he~us \\ete not 

h d j th d ,,339 very many on t at ay anc so - ey retreate . 

4.2.8 Prosecution Witness CDJ 

186. Witness CDJ, a Hutu, was in a position to observe what was taking place at Nyange parish 
in April 1994.340 

187. The witness was present on the Sunday that the refugees began to flock io the parish in large 
numbers, but saw no authorities that day. The next day, upon his arrival al 7 p.m .. he saw 
Ndahimana. Kayishema and Kanyarukiga talking with Father Seromba on the balcony of the 
priests' living quatters. The witness could not hear wha! the men were saying but thought the 
meeting lasted for approximately one hour after he arrived.'41 When the witness arrived on Tuesday 
at 7 p.m., he saw Ndahimana sitting with Kanyarukiga and Father Seromba on the same balcony. 
Again, he could not hear what they were saying but thought they stayed for about one hour after the 
vv'itness' arrival.342 

188. The witness also w,;nl to the parish on Wednesday at 7 p.m. Upon his arrival, the witness 
noticed that refugees who had been in Nyange presbytery had been moved and locked into Nyange 
church. The witness understood that the change had taken place because the refugees had caused 
"disorder" at the presbytery. That day the witness saw Ndahimana with Kanyarukiga and Father 
Seromba talking on the same balcony. They remained there for approximately an hour and a half 
after the witness' arrival. 343 

189. Upon his arrival al the parish the next day, a Thursday, the witness learned from persons at 
the parish that there had been ·"clashes'' at the parish that day and that ··people had been throwing 
stones at one another.'' He also saw Ndahimaua, Kayishema. and Kanyamkiga meeting with Father 
Seromba on the balcony. Again, he could not hear what they were saying but believed that they 
remained together for approximately two and a half hours after his arrival on that occasion.344 

1'10. In response to a Defence submission that Ndahimana altended a funeral on 14, 15 and l6 
April 1994, the witness answered "'[Ndahimana] went to Rufungo on the day it was said that Dr. 
Juvenal Ntawuruhunga ("'Dr. Ntawuruhunga") had died in Kigali, but [he] did not spend the night in 
Rufungo." 345 

4.2.'I Prosecution Witness CDL 

191. Tn April 1994, Witness CDL, a Hutu, was a teacher living in Kivumu commune. 346 On 13 
April 1994, the witness went to the Mutanoga market centre between 12 and 2 p.m. On the way 
there, he ran into Kanani, who was with Habiyambere, Kayishcma and others who were coming 
from Nyange church. Kanani said that he had "'completed his mission'' and it was 110w '·up to the 

339 T. 9 November 2010 pp. 52-53. 
3

-W T. 11 November 2010 p, 24 ([CS). :4~ T. 11 November 2010 pp. 24 ({CS), 2R (The Trial Chamber i11fers that this was 11 April 1994). 
~
4

'" T. 11 1\'ovember 20 IO pp. 24 rICS), 28. 
34

:1 T, 11 "Novembt':r 10 IO pp. 24 (lCS), 28-29. 
3

"H T. I l November 2010 p. 29. 
345 T. l 1 November 2010 p. 50. 
346 Prosecution Exhibit 46. 
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others to do their part:'317 Kanani explained that he had checked the refugees to see · tether they 
were armed and that in doing this he was executing a decision that had been taken at a meeting thar 
dav at the Kivumu communal oflice. Those who attended the meetin~ included: Ndahimana, JPJ 
K;yishcma. the president of the local court Habiyambere, the brigadier-of the communal police, as 
well as the "leaders of the attacks." Ndungutsc, Kanymukiga. and Father Seromba. The witness was 
told about the meeting bv Kanani and Habivamberc. Kanani found that some of the refogecs had 
traditional weapons b~t that none had firearn;s.348 

192. On 14 April 1994, the witness did not go to the church.349 At around 3 p.m., he went to the 
Mutanoga market centre and was sitting at Nganji's pub when he saw a group armed with sticks and 
machetes coming from the direction ofNyangc church. The witness learned that there had been an 
attack on the church, led by Ndungutse. At the market square, some people manned the roadblock 
next to the square, and others had come to see the corpse of Dr. Ntawurulmnga. Although the 
witness said he could not be certain about times, he believed that a certain Felix who was manning 
the roadblock told the witness that the body had arrived at the roadblock at apprmdmatdy 2 p.m., 
before the witness• arrival. At the market square, the witness saw Ndahimana, Kayishema, 
Habiyambere, Mbakilirehe and Jean-Baptiste Kagenza. who was a teacher and the MRND 
chairman. Ndahimana had been asked by ·'some persons ... who had come from Kigali"' to intervene. 
The individuals manning the roadblock wanted to open the doctor's coffin. When Ndahimana 
arrived he ensured that the coffin went through the roadblock without further trouble.35

v 

J 93. At approximately 3:30 p.m., as Ndahimana was speaking with Ndungutse. Kayishema and 
others, Kanyarnkiga arrived in a red vehicle.351 He asked whether the refugees at the church had 
been killed, and was told that the attack had been unsuccessful. Kanyarukiga then informed the 
group that the Inko1anyi had arrived across the river and were planning TO liberate the refugees, and 
that they therefore had to be exterminated quickly .352 Ndahimana added that all "inhabitants" had to 
come to the parish and that they should be made to understand that the lnkotanyis had killed Dr. 
Ntawuruhunga, Theoneste Mujyanama, and the President of the Republic. He called on all those 
present to gather their neighbours to take pa1t in the attack.353 About a half an hour later, the group, 
including Ndahimana, left together for Ngobagoba secteur. as they believed the Inkotanri would be 
an-iving from that direction 354 Ndahimana could not have spent the night at Dr, Ntawttruhunga ·s 
house as the situation was critical and he had urgent matters to take care of. 355 

4.2.l O Prosecution Witness CBR 

194, Prosecution Witness CBR, a Hutu farmer, was living in Kivumu commune in April 1994.356 

He knew that the accused was the bourgmestre of Kivumu commune. He often saw Ndahirnana 

''47 0 
• T. 11 November 2010 p. 69. 

348 
T. 11 November 2010 pp. 69-70; T. 18 November 2010 pp. 49-50: T. 19 November 2010 p. 20; T. 21 September 

2011 p. t l. 
349 T. 18 :-Juvember 20 IO p. 52, 
·150 
- T. 12 November 2010 pp. 2-3; T. 18 November 2010 pp. JO. 49-50. 
351 T. 12 November 2010 pp. J, 5. · 

35' T. \2 November 2010 pp. J-4; T. \8 November 2010 p. 50. 
'.'.
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T. 18 Nuvember 2010 p. 51. 
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4 T. 12 November 2010 p. 5. 

355 
T. 18 November 2010 p. 5 l. 
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') T. l November 2010 p. 6; Prosecution Exhibit 14. 
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drive past in the commune vehicle, a red truck to which he was entitled after his ap trnent as 
bourgmestre .357 

I 95. The witness went to Nyange parish on 13 April 1994 to bring food to his brother-in-law. a 
Tutsi who had sought refuge there. Before going to the parish Ndu11gutse informed the witness tJiat 
a meeting had taken place at the communal office and had included Ndungutse, the bourgmestre 
Ndahimana. Vedaste l'vluragwabugabo, the assistant bourgmestre. Gilbe1t Karnmi Rugwizangoga. 
Gatsha Buthelezi, Kanyarukiga and Senior Warrant Officer Habarugira. At the meeting. decisions 
were taken to attack the refugees and to ascertain whether the refugees were armed or not. When 
the witness arrived at the parish he told his brother-in-law that an attack was imminent. The 
witness' brother-in-law told him that Rugwizangoga, Father Seromba and Habiyambcrc had already 
searched the refugees.358 

196. On 14 April 1994, Kayishema drove a vehicle belonging to Witness CDZ through the 
commune, Using a megaphone, Kayishema informed the local population that ''lnyenzis" had 
attacked the commune and that the commune had to be saved. The witness understood the word 
lnyenzi to refor to Tutsis. Ndungutse, Kayishema and a group of assailants, including the witness. 
gathered at the Statue of the Virgin M:il'y at approximately 11 a.m. Ndungutse and Kayisherna met 
with the gendarmes, who told the two men that they would be overwhelmed by the large numbers 
of refugees. Ndungutse and Kayishema replied "we'll do what we can" and convinced the 
gendarmes to let the assailants carry out the attack. The gendarmes then cut a rope which served as 
a roadblock and retreated. Thereafter, the assailants. including the witness. began throwing stones at 
the refugees, who responded in kind. There were between 500 and 1,000 assailants that day, but 
they were outnwnbered by the refugees. The assailants soon realised that there were too many 
refugees and returned home. No one was killed that day. The witness believed that he and other 
assailants arrived at the church at approximately 11 a.rn,, thai the attack was launched in the 
afternoon and that it did not last long. Although tbe witness could not be sure about the time, he 
believed that the assailants retreated at about 3 p.m.359 

197. On his way home with the other assailants, the witness saw Ndungutse stop to talk to 
someone in a vehicle along the road. Ndungutse subsequently told the assailants thai he had been 
talking with Kanyarukigc1, who had told him that the lnyenzi were close and that they were bringing 
assistance to the refugees at t~e parish, Kanyarukiga directed the assailants to return to the chmch 
and promised reinforcernents,'60 

4.2.11 Prosecution Witness CNJ 

198. Witness CNJ, a Hutu student, lived in Gasave secteur, Kivurnu commune in April 1994.361 

He p~1ticipated in killings in April 1994, includ/ng those at Nym)~
3
e church.362 The witness knew 

Ndah1rnana because he was the bourgmes/re ofK1vumu commune: 

3
:-

7 T. l November 2010 p. 6. :~8 T. l November 2010 pp. l 1-13; T. 2 November 2010 p. 16; T 21 September 2011 p. l L 
~)~ 'L 1 November 2010 pp. 13-16: T. 2 November 20!0 pp. 14-15, 17. 
J

6
v T. 1 No\'ember 20 l O p. I 6. 

3
"'

1 
T. 4 November 2010 p. 43; Prusecution Exhibit 20. 

i·) 

-"-T 4 Novernher 2010 p. 43 ("·Q.: \Vere you one of these Hutus \'-'ho werc: t.argeting Tutsi~\ ivlr. Witness? A.: l \VJ.s."); 

T. 5 November 2010 p. 11 (]CS) (The vvitness declared that "1 also played a role in the killing of other persons, hut the 
eleven persons arc: persons 1 physically killed."). 
363 T. 4 November 2010 p. 71. ~ 
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199. He testified that on 14 Apnl 1994. Kay1shema came to Karntey1 and asked me3r:;?I t~ 
population to go to Nyange church on 15 April 1994 in order to kill the Tutsis because they were 
the ones who had killed a Hutu doctor.

364 

4.2.12 Detence Witness Therese Mukabideri 

200. Therese Mukabideri, a Hutu, was married to Dr. Ni,twuruhunga. She worked at the Ba11que 
Continentale Africaine and was a member of the MRND party in 1994.

365 
She was informed on 14 

April 1994 that her husband, Dr. Ntawurultunga. was killed during the night of 13 April 1994 by 
RPF soldiers. His body was brought to Rufungo around 4 p.m. on 14 April I 994 accompanied by 
Ndahimana, Ferdinand and others.3

"
6 Ndahimana stayed at Rufungo until past midnight organising 

the ceremony for the bmial to take place the next day, 15 April 1994.
167 

4.2.13 Defence Witness Beatri£e Mukankusi 

201. Beatrice Mukankusi. a Hutu. lived in Nyange secteur about 50 10 100 metres away from the 
commune office in 1994. She sold food and beverages in the local market.

368 

202. On Thursday. 14 April 1994, at approximately 2 or 3 p.111., the witness loaned Ndahimana 
her vehicle, a blue Daihatsu pickup, to attend the funeral of Dr. Ntawuruhunga of Rufrmgo in 

Rukoko secteur.369 

4.2.14 Defonce Witness Leonille Murcke::,j§oni 

203. Leonille Murekeyisoni, a Hutu, lived in Ngoma in Butare pr.ifecture in 1994. She was 
married to a Juvenal Rwanzegushira who was the bou1g111esrre of Kivumu commune from 
September 1990 until I 993.370 The Majority notes that her husband and Ndahimana were friends, 
which must be considered in evaluating her testimony. 371 

204. On 14 April I 994, the witness learned that Dr. Ntawuruhunga had died. She went to his 
house. She arrived at approximately 5 p.m. and left and at about 6 p.m. Ndahimana was present at 
Dr. Ntawurulrnnga's house when the wimess arrived.372 

4.2.15 Defence Wi.tncss ND21 

205. Witness ND24, a Hunt, was a trader living in Kivumu commune in April l 994.373 Tlte 
witness first became aware of Ndahimana when he became the bowgmestre in October 1993.37

'' 

The witness was arrested in 1996 for his participation in the genocide: he confessed to having 

164 T. 4 "Novernber 2010 p. 50. 
'°5 T. 7 February 20 I I p. 61. 
366 T. 7 February 201 Ip. 67. 
307 T. 7 February 2011 p. 68 
3

M< T. 7 February 2011 pp. 4-5. 
3<,~ T. 7 February 2011 p. 13. 
370 T. 10 February 201 l p. 5. 
371 T. HJ February 2011 pp. 5-6, 17. 
372 T. IOFebruary20JI pp.8, 15-17 . 
. m T. 21 February 2011 pp. 3, 5-6~ Defenl.'.e Exhibit 113. 
YM T. 21 February 2011 p. 6. 
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manned a roadblock, patticipating in killing a Tutsi named Innocent Muhigirwa on l~~J'1i".f 
and participating in attacks on Nyange church on 14-15 April J 994. He was released in 2003.' · · 

206. On 13 April 1994, Witness CDL, Kayishema. Ndungutse and the local court president 
Gacabuterezi ordered the witness and others to erect a roadblock by Nyangc pm·ish just across from 
Kimaranzara's house, and approximately one and a half minutes away on foot from Mutanoga 
market square. lo "prevent the infiltration of the Jnkotanyi.,.376 The roadblock remained there for 
three days. No Tursis were killed at the roadblock.377 The witness testified that he would have heard 
if the bourg,nesrre had gone through the roadblock even if the witness himself hadn't been there-
"A person like [Ndahimana] couldn't have passed through such a place without people knowing.'' 
37!5 

207. On 14 April !994. the witness arrived at the roadblock at 8 a.m. At approximately 11 a.m., 
assailants led by Ndungutse arrived at the roadblock, armed with clubs. The gendarmes shot into 
the air, and the attackers, including those manning the roadblock. ran away. The entire incident 
lasted about twenty minutes, and the roadblock was re-established around noon.179 The witness saw 
Ndahimana pass through the roadblock on his way to the presbytery between I and 2 p.m. on 14 
April 1994. He was driving a blue Daihatsu belonging to a local trader named Antoine and was 
accompanied by two local policemen. When Ndahimana arrived at the presbytery. ''everyone 
[including the TutsisJ moved towards him, even the gendarme.,'' but the witness could 1101 hear 
what they were saying."0 Ndahimana retmned from the presbytery approximately 30 minutes 
later.3'1 The witness saw Ndahimana again later that day. Between 3 and 4 p.m .. those manning the 
roadblock searched the vehicle carrying the ··mortal remains'· of a man who was killed in Kigali. An 
individual in the car said that the body was going to the home of the deceased. Kimaranzara, the 
leader of those manning the roadblock, personally searched the vehicle. Kayishcma had instructed 
those manning the roadblock to search all vehicles going through the roadblock, including the 
bourgmestre 's. Approximately 20 minutes later, Ndahirnana "passed by there" in the Daihatsu 
vehicle and his vehicle too was scarched.382 No Tutsis were killed on l 4 April l 994.383 

4.2.16 Defence Witnt;ss ND§ 

208. Witness ND6. a Hutu. lived in Nyange secteur, Kivwnu commune in_ 1994.384 He 
participated in the attacks <ln Nyange church, making him an accomplice witness."' He testified 
that he did not see the bourgmestre on 14, ]5 or 16April 1994.386 

209. On 14 April 1994, Ndungutse directed a small group of about 20 persons, including the 
witness, to go to Nyange parish to kill the refugees there. The witness left home at about noon and 
joined Ndungutse at a bar in Karuleyi.-m When the group arrived at Nyange parish, Ndungutse 

375 T. 2 l February 2011 pp. 3-4. 
mT.21 February20]1 pp.5,21. 
~7~ T. 21 February 2011 µp. 21<!2. 
j
7
~ T. 21 Fl;':bruary 2011 p. 27. 

379 T. 21 February 2011 pp. 7-8 . 
.>s.:i T. 2l Februmy 20ll p. ~-
381 T. ~1 Februarv 20! I pp. 8-9. 
:"

1 T. 21 Fcbruar)- 201 I pp. 9. 22. 
'

83 T. 21 February 201 I pp. 20-21. 
.>s..\ Defem:e Fxhibit 99. 
385 T. 27 January 2011 pp. 1-4. 
3

~
6 T. 27 Januarv 2011 pp. 17. 29. 

387 • 
T. 27 January 201 I p. 4. 
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spoke to the gendarmes. The gendarmes told the group to retreat. When the group fa1Jett"tf:?,. so, 
the ge11darmes shot in the air. Ndungutse then decided it would be wiser to return to the parish the 
next dav with reinforcements. On the wav back from the church, the group ran into Brigadier 
Mbakili;·ehe. When he learned of what bad iaken place, Mbakilirehe said "It is the bo11rgmestre who 
has complicated matters for us because he brought in those gendarmes."388 He too thought it would 
be best to seek reinforcements and return the next dav. The witness did not hear the conversation 
between Ndungutse and Mbakilirche but was told abot;t it later by Ndungutse.

389 

210. The witness saw Witness CDL talking to Ndungutse al a bar at Karnteyi on the way back 
from the attack. Witness CDL said he would provide reinforcements from Kilibilira in order lo 
''dislodge" the gendarmes. Witness ND6 saw neither Kany,1rukiga nor Ndahimana on that day.

3
'") 

4.2.17 Defence Witness ND l 2 

211. Witness NDl2, a Tutsi farmer, lived in Kivumu commune in April 1994.
391 He knew 

Ndahimana when Ndahimana was an agronomist in Gisenyi.392 He went to seek refuge at Nyange 
parish. He arrived there between 10 and I I p.m. on ] 3 April 1994.393 

212, At approximately 10 a.m. on 14 April l 994, Ndungutse arrived at Nyange parish with a 
group of attackers. There were three gendarmes at the parish who were able to chase the attackers 
away. The attackers did not return that day. The witness saw Ndahimana at the presbytery at 
approximately 2 p.m. that afternoon. The witness testified that Ndahimana spoke to two Tutsis, one 
teacher named Gatare and the other a medical assistant named Charles Mugenzi. He asked the 
refugees ,'11110 had led the attack. They replied that it was Ndungutse. Ndahimana told them that he 
"did not have powers" but that he had asked the gendarmes to keep protecting the rcfugecs:M He 
also told them that one of his relatives had died in Kigali and that he was going to the funeral. He 
then asked the gendarmes to keep the fnlerahamwe awav from the church.3

"' The witness also saw 
Ndahimana at Nyangc parish on the evening of 14 April j994_3

% 

4.2.18 Defence Witness ND! l 

21.l. Witness ND1 l, a Tutsi, lived in Kivumu comnwne in April 1994. He knew that Ndahirnana 
was the bourgmestre ofKivumu commune.397 

214. On 14 April 1994, the witness went to seek refuge at Nyange church. He arrived at 
approximately l 0 p.m., and had to circumvent road blocks to get to the parish. Some refugees had 
tried to briJW weapons with them i_nto Nyange church, but they. had b?en ~onfiscatcd _by the 
gendarmes. When the witness amved at the church, some of his relatives mformed ]um that 
Ndungutse had launched an attack on the refugees that day but that the gendarmes had repelled the 
assailants. They also said that Ndahirnana had come to the presbytery at about 2 p.rn. after the 

m; T. '27 January 2011 p. 5. 
J:.;,,. T. 27 January 201 I pp. 5-6. 
~•1<• T. 27 January 201 J pp. 7M8. 
·'

91 T. 19 Jarnwry 201 Ip. 2; Defence Exhibit 86, 
.1n T, 19 January 20'11 p. 2. 
3

:
3 T . .19 January 201 J p. 3; Defence Closing Briet~ para. 148. 

L4 T, 19January2011 p.5. 
J'

15 T. 19 January 201 l p. 6. 
396 T. 19 January 2011 p. 7. 
397 

Defence E.xhiblt 85: T. 18 Ja11u~1rv 201 l [1. 30. 
\C,5/ . ~ 

· ·· T, 18 January 2011 pp, 31-32, 48-49; Defence Closing Brief p:.in:1. 146. 
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assailants left. The refugees told the witness that Ndahimana spoke with Charles Mug3 aficr"a 
man named Ga tare. Ndahimana then left to attend the funeral of a relative who had been killed in 
K. 1· ·,99 1ga 1: 

4.2.l 9 Defenc-e Witness ND7 

215. Witness ND7, a Tutsi farmer, lived in Kivumu rnmmune in April 1994.4,:,o She went to seek 
rdugeatNyangeparishon 10 April 1994.

401 

216. On 14 April 1994, Hutu assailants led by Ndungutse. Kayishcma and Witness CDL attacked 
Nyange church, but the gendarmes were able to repel the attack. Ndahimana arrived at the parish 
after the attack at approximately 2 p.m. He spoke with A.nicct Gatarc and Charles Mugcn,:i, hut the 
witness could not hear what they were saying. However. she did hear him talking to the gendarmes 
because she had gone to fetch water and the tap was close to where the gendarmes were. 
Ndahimana told the gendarmes that they were to protect the refugees and that they could lire on any 
attackers if necessary .402 

4.3 Deliberations 

4.3.1 Credibilitv of Witnesses 

4.3.1.1 Prusecution Witness CBS 

217. The Majority recalls that many of the witness' family members were killed at Nyangc 
church, and therefore his memory may have been impactc:d by the chaotic and traumatic nature of 
the events.'103 

218. The Majority has also considered the fact that Witness CBS' statement to Tribunal 
investigators of February 1996 was recorded at the Kivumu tribunal and that his statement of March 
2003 was recorded at the residence of the assistant hourgmes/re.404 The Majority has also 
considered that the witness was distantly related to the bourgmcstre at the lime of the attacks and 
held an administrative position in the cummune from at least 1995 to 2003.405 However, these poin\s 
do not necessarily render his sworn testimony in this proceeding unreliable. 

219. Considering the witness· previous statements. the Majority finds that the witness was 
evasive in his answers to questions put to him regarding these statements,406 and that this had a 
negative impact on the Majority's assessment of his demeanour at trial. 407 The statements dated 
November 1995 and August 2000 support the witness' evidence that on Thursday afternoon, 

39
"' T. 1R January 2011 pp< 32-34, 49. 

,wo Defcnc..: Exhibit 93. 
4

('1 T. 24 January 2011 p. 3; Defence Closing Brief, r,ara. 145. 
40

~ T. 24 January 2011 pp. 4-5, 31-33; T. 21 Septembd 2011 p. 51. 
403 T. 6 September 2009 pp. 29-30. 
4

()
4 T. 7 September 2010 pp. 15-17: Defence Exhibit 4; Dd'ence Exhibit 6. 

4
Vi T. 7 September 2010 p. 13 (ICS); Prosecution Exbibit I: Defenc.e Exhibit 3: Defence Exhibit 4: Defonce Exhibit 5: 

Defonce Exhibit 6 . 
. w,; See e.g., T. 6 September 2010 pp. 34-37 (The witness tried to a.void ansv,.ering the question:::. put to him by alleging 
that the statement v,:as rec~)rded a long time ago, that he is not the one \Vho \\Tote it dO\Vll, that the statement \Vas not 
properly recorded and that it was only read back to him.): T. 7 September 2010 pp, 6~7, ('"·\ can see that there 1s a 
signature on this document 1,vbich is :iirnilar to mine. hut it's farwoff similaritv. I \;vould .sav it is someone else who 
si~ned this document and not myself.''); Defonce Closing Brief, paras. 75w 78. ~ V 

401 
lVahimana et al (AC) Judgement, para. 194; Bikindi (TC) Judgement, para. 31. 
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Ndahimana. Kayishema. Mbakilirehe and Kanyarukiga went to Nyange presbytery to et with 
Seromba."08 In the 1995 statement. the wimess explained that three Hutu women who were married 
to Tutsis were taken out of the church but did not provide details on who took out those Hutu 
women.4°" However. in neither of his previous statements did the witness refer to ihe fact that 
Ndahimana came back to Nyange parish a second time and remained in the car while three Tutsi 
women were called out from the church. 

220. The witness provided further explanations in his 1996 statement. The witness said that he 
saw Ndahimana arrive at the chmch in a vehicle on "Thursday" together with IPJ Kayishema, 
Brigadkr Mbakilirehe, and a police officer named Aloys Nishirimbere. Specifically, the witness 
stated that ·'Kayishema came in the church and took the Hutu women that were married to Tutsi 
men out of the church ... The bourgmesrre Ndahimana stayed in the car.'"110 In this stalemen1 the 
witness did not mention the occurrence of a meeting earlier that day. The Majority notes that this 
account differs from his trial testimony, in which he stated that Ndahimana came to Nyange parish 
twice that day. 

221. The witness attempted to explain the omissions in his previous statements by stating that he 
did not write down the statements himself and he only responded to the questions that were put to 
him:111 Nonetheless, the Majority finds these omissions concerning. 

222. Furthermore. in his 1996 statement, the witness stated that he had not seen Ndahimana on 
"the day of the attack [ 15 April l 994];'412 while at trial he testified that he saw Ndahimana at 
Nyange parish on that day (Chapter Ill, Section 5.2. I OJ. The Majority notes that this discrepancy 
tends to show that the witness might have tried to exaggerate Ndahimana·s responsibility in rellllion 
to the I 994 events. In those circumstances, the Majority may rely on the witness· testimony only 
where corroborated. 

4.3.1.2 Prosecution Witness CBN 

223. The Majority has considered the witness· previous statements. In his statement provided to 
ICTR investigators on 15 November 1995, he did not refer to Ndahimana in relation to the events of 
14 April 1994.413 However, in an addendum to that statement dared 2 February 1996, the witness 
reforred to a meeting held on a "Thursday,'' attended by the bourgmestre. The Majority infers that 
this meeting took place on 14 April 1994. The witness noted that the refugees asked Ndahimana for 
help and Ndahimana responded ',here is nothing I can do for you.'• Further in the addendum, rbe 
witness stated that ·'[t]he next day, Friday, the big attack occurred. I'm sure the bourg111es1re knew 
about everything. He and the priest didn'l do anything to help us. This was the only time f saw the 
bourgmesrre around the church."414 Jn his 2000 statement, the witness also indicated that 

-\0:; Defence Lxhibit 3 (Witness CBS mentioned that he saw the accu\ed from Monda\• 10 Thursdav arrivino in a car 
~ ~ e 

from the commune and that he talked \Y:ith policemen and gendarmi;s); Defence Exhibit 5 (_The \Vitness also referred to 
that meeting). 
40

" Defonce Exhibit 3, pp. 3, 5. 
410 Defence ~]xhibit 4. p. 4. 
411 T. 7 Se-pte.rnber 2010 pp. 28-29. 
411 Defence Exhibit ~l, p. 4. 
413 Defence Exhibit 16B, 
414 Defence Exhibit 17B, p. 4. 
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Ndahimana attended a meeting at Nyange presbytery with 
April 1994.'115 

30 95en12~ Lf 
Seromba and other authdtes on 14 

224. The Majority notes a certain evolution in Witness CBN's recounting of Ndahimana·s 
alleged words to the refugees. In his 1996 statement, the witness alleged that Ndahimana said 
'·lt]here is nothing l can do for you.''416 In his 2000 statement the witness stated that Ndahimana 
said ·'this war was law1ched by the Jnyenzi who killed our President llabyarimana.''

417 
Finally, in 

the witness' testimony at bar. he stated: "Look, Inyenzis, !nkvwnyis have caused the war, so Hutus 
have responded.''418 The Majority notes that Witness CBN's early statements po1tray Ndahimana as 
someone rather powerless, whereas his trial testimony reveals the accused as a rather vindictive 
character. 

225. The witness seems to bear a grudge against the accused because he did not provide 
assistance to the refugees despite the high position he held in the commune. Therefore, lhe Majority 
may rely on the witness' testimony only where corroborated. 

4.3.1.3 Prosecution Wimess CBI 

226. At the outset, the l\-lajority notes that the witness gave his sratement dated April 200! at the 
communal oflke of Kivumu and his statement dated February and March 2003 al the residence of 
the bourgmestre, the latter being listed as a contact person in all the witness' previous statements to 
the ICTR.419 The witness confirmed in cross examination that he was now a member of the Rl'F 
and that he informed the patty that he would be absent from Rwanda while testifying in the instant 
proceedings.42° For this reason. the Majority considers it possible that the witness might lack 
impartiality while testifying against 1994 authorities. However, as the Defonce did not question the 
witness fuithcr on this matter, the Majority cannot conclude that the witness might have had a 
motive to testify against the accused. Furthemiore, the ,vitness, as we II as other persons, serves as a 
guide for people interested in knowing what happened m Nyange church.'u Taking this into 
account, the Majority notes it is possible that the witness testimony reflects not only what he 
witnessed himself at the time of the events in April 1994. but also information that he has since 
gathered for the purposes of his role as a guide at the church· s site. 

227. The Majority finds the following an example of the witness· attempt to extend Ndahimana's 
liability in his testimony related ro 7 A.pril 1994. Initially. the witness testified that he saw 
Ndahimana on that that day, when violence started to erupt, in the communal red car. However, 
when confronted ,vith the evidence that the accused was in Kigali that day, the witness retracted his 
statement and said that he onlv saw the red vehicle and that ··Tutsis'' told him that the hourgmestre 
was there.'122 The Majority h~s doubts about this allegation, as it is not convinced that the red 
communal vehicle was functioning in April 1994 (Chapter lfl, Section 5.3.1.26). 

228. Turning to the witness' testimony regarding the at1acks on Nyange church, the Majority 
notes that the Defonce pointed to discrepancies in the witness' prior statements regarding the date 

--
115 Defence Exhibit 18, p. 3. 
416 Defonce Exhibit 17B. 
417 Defence Exhibit 18 {N(m-official translation). 
418 T. 13 Septernb~r 20!0 p. :20. 
419 Defence Exhibit 25; Defence Exhibit 26; Defence Exhibit 27. 
420 T. 15 September 2010 pp. 15-16. 
421 T.15 Seplembe.r2010 p. 19. 

'°' --1. 15 September 2010 pp, 1-4, 39. 
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on which he arrived at Nyange parish and the dates of subsequent events.423 The witness maintained 
in his trial testimony that he arrived on 12 April 1994 and that the attack on Nyange church took 
place on 15 April 1994424 

229. The Majority notes that in his first statement to !CTR investigators dated 30 August 2000, 
the witness provided no dates for the incidents he alleged. Nevertheless, he did detail Seromba's 
request for the names ofTutsis, his own role in providing the names, Ndahimana's receipt of the list 
and the arrival at Nyange parish later that day of some of these Tutsis."'5 

230. The Majority also notes that the witness did not repor! the meetings or 13 and 14 April 1994 
in his previous written statements or in his testimony in the Seromba case,

426 
The Defonce 

questioned the witness regarding his statements dated February and March 2003. in which he did 
not reference any meetings involving the authorities and Seromba. In response, the witness recanted 
any assertion of meetings: ''Q.: So you have no knowledge of any meetings held on 13th, 14th, 
15th. Do you agree with me? A.: No. I'm not aware of meetings which might have been held at that 
period. I simply saw those authorities pass by there and go to Father Seromba's place. I saw them 
speak to one another. But J cannot describe that conversation as a 'meeting.' I didn't talk about a 

• ., ·127 meeting. 

231. Ultimately, the Majority has reservations about relying on Witness CBI's testimony for lhc 
purposes of supporting findings beyond reasonable doubt In addition to doubts related to the 
witness' possible interest in charging the accused, it did not find his account sufiiciently compelling 
and detailed with regard to the meetings Ndahimana allegedly attended, Therefore, it may only rely 
on this testimony if corroborated. 

4.3.1.4 Prosecution Wi1ness YAU 

232. Having considered the totality of her evidence, the Majority concludes that Witness YAU 
arrived at Nyangc parish 011 13 April 1994; lhat she remained there on 14 and l 5 April 1994; and 
that she fled during the night of 15 and 16 April 1994. 

233. The Majority observes that the witness did not mention the presence of Ndahimana at 
Nyange parish in her first statement to !CTR investigators in 2000. When questioned about this. the 
witness explained that she only answered questions put to her but did not elaborate.428 The Majority 
considers this response plausible. Despite the witness' explanation, the Majority notes that the 
witness, in her statement, did describe the events preceding the attack-that Seromba refused to 
give water to the refugees, that he came to disarm them and that he came again with Kayishema and 
Kanyarukiga to take money from the refugees-but she never referred to Ndahimana. The witness 
stated that she knew Ndahimana, nonetheless. she also specifically staled that "[tJbe only official l 

423 T. 14 September 2010 pp. 46-52, 56-57; T. 15 :--eptcrnber 2010 pp. 9~13. 
"' T. 14 September 2/J J(/ pp. 46-48. 
42

~ Defence Exhibit 25A, p. 3. 
42

{, Defence Exhibit 26 (The iVfajority notes that, in his statement dated April ~001, the ·witness rcfrrred to Kanyarukiga 
coming to Nyange parish t .. )_gether \vith Ndungutsc, Kayisherna, Ndahirnuna and a business man called ·'Anket" on the 
afternoon of the day that seems to be 13 April 1994. But the witne.ss also mention('d that the same dav an attack 
occmTed and he heard a grenade explosion. lt follows from the \Yitness' testimony asst:ss1,;d elsevvhert (f..:hapter Ill, 
Section 52.]JJ that the grenade H•as thrown 011 15 April 1994. (}iven that the staremem is vague, and given that the 
witness reported sevt~ral mee1ings, the Majority is unsure \Vhdhcr this event repor1ed in the statement supfX)rlS the 
witness' testimony). 
427 T. 14 Septembt':r 2010 p. 52. 
4
:~ T. 15 September 2010 p. 58. 
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recognised at the Nyange church was conseiller Vianney."429 Thus, lhe Majority may on y rely on 
this witness· tesiimony where it is corroborated. 

4.3.1.5 Prosecution Witness CDZ 

234. As the witness only superficially corroborates the fact that Hutu assailants attacked Tutsi 
refugees on 14 April 1994. a fact tlrnt is not in dispute, the Majority will not dwell on the witness' 
credibility at this juncture. In any event, the Majority notes that Witness CDZ does not report any 
meeting or that any authority entered Nyange church to search the refugees while he was hiding 
there. 

4.3.1.6 Prosecution Wimes.I' CBK 

235. The Majority recalls that Witness CBK was only 14 years old during tl1c cvents.4
30 

Accordingly, his young age at the time will be taken into consideration. The witness gave tl1ree 
prior statements to the ICTR. Those dated August 2000 and October/ November 2002 seem to focus 
primarily on Seromba, while the one dated April 2001 was mainly related to Kanyarukiga.43

t 

236. The statement dated August 2000 is quite detailed and covers the events that occurred at 
Nyange parish from the arrival of the first refugees until the days following the destruction of 
Nyange church. However, the witness did not refer to any particular events on l 4 April l 994 and 
only mentioned Ndahimana in connection with a meeting that took place on the evening of 15 April 
1994.432 ln his statement dated October/November 2002, Witness CBK stated ihat Seromba entered 
the church with Ndahimana, Kayishema, Kanyarnkiga and Mbakilirehe and that the men came out 
with traditional weapons. Seromba kept "one bow, some arrows and some spears" and the rest of 
the weapons were taken to the communal office by Ncbhimana and IP.I Kayishema.433 The 
statement is consistent with the witness' testimony on the point that the authorities, including 
Ndahimana, disarmed the Tutsis. However, the staremeni does not refer to any meetings that would 
have occurred on 14 April 1994. Given that the statement was very detailed (1 l pages), yet failed to 
mention the two meetings included in the witness' testimony in court, the Majority finds this 
omission troubling. 

237. ln addition, Witness CBK testified in the Seromba case that two meetings took place on l 4 
April 1994. He further said that the refugees were clisanned "at some point" but that he did not 
know who made the decision to do so.434 However, in the Kanyamkiga case he said that the Tutsis 
were disarmed on 13 April l 99~ by authorities including Ndahimana, Kayishema, Kanyarukiga, 
Mbakilirehe and Witness CDL.4"

5 The Majority considers that all the variances mentioned above 
are not significant by themselves, but, taken together, raise doubt with respect to Witness CBK's 
account in relation to whether meetings were held on 14 April l 994 and who disarmed the refugees. 

42
" Defence Exhibit 30, p. 5. 

430 Prosecution Exhibit t 6. 
~

3
: Defence Exhibit 40: Defen1.:e Exhibit 39, p. 4: Defence Exllibit 42, pp, 6-7, 

"3- Defonce Exhibit 40, p. 5 (While the \Vitness did not refer h1 a part!Cular date, he siated that he sav.- Nda!iimana on 1be 
day \'1-·ben the assailants tried to set the church on fire. The Majoritv considers that accordin~ to 1hc \Vitness' evidence~ in 
courL thatdav v,_.;ould have been 15 April 1994). · ~ -
-1n Defent'e Exhibit 42, pp. 6-7. 
414 

Defence Exhibit 41, pp. 15. 17. 
4

:-1
5 Pros~cution Exhibit 19, p. 70. 
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238. Turning to the assessment of the witness' testimony in court, the Majority recal~~? ( 
witness could move freelv because he was a Hutu and tl1al he was close to Father Seromba. 
Therefore. he was well pl;ced to describe who was meeling ;vith Seromha, although il is clear that 
he did not attend the meetings.436 According to the witness, iwo meetings took place on 14 April 
1994. The meeting that took place in the morning was allegedly followed by the disarmament of the 
Tutsi refugees. However the decision to do so was taken during a meeting that occurred the day 
before, on 13 April 1994.437 Therefore the purpose of the meeting that took place on the morning of 
l4 April 1994 is unclear. Thus, the Majority may only rely on this witness' testimony where it is 
con-oborated. 

4.3.1.7 Prosecwion Witness CBY 

239, Witness CBY gave statements to !CTR investigators in 1996 and in 2000:138 The Majority 
recalls that when assessing the consistency of a witness' accounts of events, it attaches particular 
importance to those statements provided by witnesses prior to ihe indictment of the accused by this 
Tribunal. The Majority has addressed elsewhere ce,iain concerns regarding discrepancies between 
the evidence given by the witness at trial and his prior statements with respect to the dales on which 
he saw Ndahimana at Nyange parish. (Chapter JI!. Section 5.3.l.7). In his 1996 statement the 
witness only said that he had seen Ndahimana meet with Father Semrnba a few days before the 
main attack.4

'
9 In contrast, in his trial testimony, he said that he saw Ndahimana at the parish 

meering with Seromba on several occasions before the attacks. The Majority finds this discrepancy 
to be of concern. However. the Majority notes that the 1996 statement was generally lacking in 
detail, and focused primarily on Scromba. The witness' 2000 statement is substantially more 
detailed than his 1996 statement ,md is generally consistent with the witness' evidence at trial. 
except with respect to dates. 

240. The Majority is of the view that the information provided through the witness' testimony in 
relati_on to meetin~s prior ~o the attacks is quite brief and does not address the P,UJ£,os~ o_f th_e 
meetmgs. As the witness said: ''I merely see them -- saw them gomg to see the pnest. · Nor 1s his 
testimony clear on whether or not the authorities were prese11t at some point of the attack on l 4 
April 1994.'"' Because of the inconsistencies with prior statements, as well as the fact that tile 
witness' testimony is not very compelling on the alleged meetings, the Majority may rely on his 
evidence when corroborated. 

4.3.1.8 Prosecution Wimess CDJ 

241. The Majority noles that the witness' testimony was vague reganJing ihe dates and hours of 
the events he reported, and he could nor provide any information on the purpose of rhe meetings. 
The Majority notes that in his April 200 l statement,'142 the witness said that the refugees were at 

~Y, T. 3 Novembt't 2010 p. 41 (ICS) (The witness knew Seromba)~ T. :2 November 2010 pp. 64-66 (1CS): T. 3 
November 2010 p. 5 0-fe also described Seromba as being the priest in <:barge of Nyangc parish in 1994); T. 3 
November 20 IO pp, 3-4, 11 (The v .. •itn~ss described Ndahimana as being the bourgmestre of Kivumu commune in 1994 
and further said that Fulgence Kayishema \Vas judicial police inspt'.ctor, Ndungutse Yvas a teacher ,md he \Nas also the 
president of the MRND party in Kh,umu comtmme. Mbakilirehe \VilS the brigadier of Kivumu commune and Gaspard 
Kanyarukiga \\las a trader, a businessman. \Vho had his business at the Nvan).:.';c market centre). 
r1 . ~ ~. 

·' T. 3 November 2ill0 p. 56. 
rn T. 9 November 2010 p. 57. 
4

.39 Defence Exhibit 67. 
+rn T. IO Novembt:r 20 l O p. 2.8 (ICSt 
44 I T. 10 Nl1,·emher 20ID pp. 27~29 (ICS). 
442 Defence Exhibit 71. 
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Nyange parish for about three days. but emphasised that he could not be specific about~s. The 
witness also said in this statement that during this period, Gaspard Kanyarukiga would come in the 
evenings to have discussions with Father Serornba and that he had never seen the two men together 
before the arrival of the refugees. He described Kanyarukiga's attire and added that he '•would 
usually be accompanied by a third man, the bourgmesrre, Ndahimana. Gregoirc.''

443 
The witness 

added that when he was close to the men they would begin to speak in French, which the witness 
did not understand.444 

242. The Majority believes that the witness' first statement is generally consistent with his 
evidence at trial. The Majority notes that it was his habit to be present at Nyangc parish by 7 p.m. 
each evening, and accepts that he was likewise there by 7 p.m. on 12, 13 and 14 April 1994. 
Therefore, the Majority finds the witness credible when his testimony corroborates more precise 
infomiation on the alleged meetings. 

4.3.1.9 Prosecution TYitness CDL 

243. As will be discussed in more detail elsewhere (Chapter lll. Section 5.3.l .3). Witness CDL. is 
an accomplice witness, and appears to have been among the leaders of the attacks on Nyange 
church in April 1994. In addition, as early as 1999, he informed the Kibuye Prosecutor's office that 
he had some personal animosity against Ndahimana (Chapter lll, Section 5.3.I.3). 

244. At the outset, the Majority observes that the witness' steps to testify against Serornba, 
Kanyarukiga and Ndahimana were most likely motivated by his desire to establish the truth 
regarding the events of 1994. That said, the Majority considers that those steps are unlikely lo be 
devoid of any personal inleresr. As shown by the evidence in this case, the witness may have tried 
to minimise his own role in events. During cross-examination the witness explained that in relation 
to the meeting on 14 April 1994, Kanyarukiga had come from his house to inform the authorities 
that the lnkotanyi were already on the other side of the river and that they were coming to release 
the Tutsis who had sought refuge at Nyange parish.-115 The Majority observes that: firstly, this 
information regarding the alleged purpose of the meeting is hearsay: and secondly, other evidence 
was brought before the court through Witness ND I!, who testified that on 11 April 1994, 
Kayishema, Gacabuterezi and Witness CDL sent a letter to an Interahamwe requesting that killings 
of Tutsis start in the area.'""' Therefore. the Majority is not convinced that the witness was not 
among those participants that bear responsibility for the start of the killings in the area. 

245. Also, the testimony of other witnesses raises doubts conceming Witness CDL's statement 
that he did not go to Nyange parish on 14 April 1994. Witness CBS said thar Witness CDL attended 
the meeting at the parish together with Ndahimana. Kanyarukiga. Scromba and others.''" In 
addition. while Witness CDL testified that he was a "spectator" at the meeting at the market square 
after the attack on 14 April 1994,448 Defonce Witness ND6 explained that Witness CDL not only 
watched what was happening, bur also told Ndw1gutse, ··[y Jou cannot succeed with so few people" 
and promised that he would bring reinforcements.449 Thus, the Majority believes that the witness' 

443 
Defonce Exhibit 71, p. 3. 

444 Defenct: Exhibit 71, p. 4. 
44

~ T, 18 Novcmber20l0 p. 50. 
4

·
10 T. 18 January 2011 p. JO. 

447 T. 6 September 2010 pp. I 7-19, 62. 
--148-T, 12 November 2010 pp. 2-3~ T. 18 November 2010 pp. 10, 49-51. 
4

·
1

"" T. 27 January 2011 pp. 7-8. 
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responsibility in the events that occuJTcd at the parish might impact 
therefore commands caution. 

J() Decem.her 2~ O ,~-·~--r-- , 
his whole te~ny. and 

246. The Majority has closely considered the witness• previous statements. It finds that his 
statements. particularly his 16 April 1999 confession, guilty plea, and request for forgiveness taken 
at the Kibuve Prosecutor's office is consistent with his testimonv in court wirh regard to the main ., ' ' .. 
features of the events that took place on 13 and 14 April 1994.450 In that document. the witness said 
that the decision to launch an attack on Nyange church was t~ken during a meeting held on 13 April 
1994 that Ndahimana attended as well as other authorities and gendarmes. rle also explained that 
following the meeting. Rugwizangoga and Seromba went into the church to see whether the 
refugees were armed:m The Majority observes however, that while the witness' evidence was 
hearsay according to his testimony in court, in his statement he indicated that he ··was able to 
recognise" Ndahimana and others, which implies that he attended the meeting.'152 

ft is also noted 
that the prior statement does not corroborate the witness· testimony regarding the identity of those 
vvho went to check whether the refugees were armed."53 

247. In his 1999 statement, the witness explained that during the attack of 14 April 1994, 
attackers were repelled hy the refugees. and the gendarmes advised the attackers to seek 
reinforcements. Ndahimana. Kayishema, Habiyambere, Mbakilirehe, Kagenza and the witness were 
at Mutanoga market centre. Kanyarukiga then arrived and informed the group that the lnyenzi were 
coming.4'

4 Ndahimana asked those gathered to "spread the word" that "they were going to meet at 
the church very early the next day to 'kill those Tutsi'."'155 Ndahimana further added. "'Make them 
understand that it was the lnkotanyi ... who killed the Head ofState ... Theoneste Mujyanama ... [and] 
Dr. Juvenal Nlawuruhunga' .''456 

248. The Majority notes Witness CDL 's leading role in the attacks on Nyange church, his rivalry 
with Ndahimana. as well as his tendency to distort the truth in relation lo events that involve his 
responsibility require this witness· testimony to be considered with caution. The Majority may rely 
on this witness' testimony only if duly corroborated. 

4.3.1.10 Prosecution Witness CBR 

249. The Majority recalls that Witness CBR is an accomplice witness because he activdy 
pa1ticipated in the killings at Nyange church. He testified that the Kibuye Prosecutor's office asked 
him to testify at the Tribunal and introduced him to !CTR investigators.457 In addition, the Majority 
recalls its observations and serious concerns expressed elsewhere in relation to credible evidence 
alleging that Witness CBR exerted pressure on other detainees to implicate Ndahimana in their 
confessions. These circumstances require the Majority to view the witness' testimony with caution 
(Chapter JJI, Section 5.3.1.5). 

45r
1 

Defence Exh'ib!l 77. 
4

.5
1 Defence Exhibit 77, p, 9. 

hl Defence Exhibit 77, p. 9. 
~SJ Defen(:e Exhibit 77, p. 9 (\\·'itnt:.ss identified Rugwizangoga and Seromba). Cf T. l I Novt~mber 2010 p. 69 {Witness 
identified Kanani), 
4s4 Defence Exhibit 77, p. 9. 
45

·~ Defence Exhibit 77, p. 9. 
rn, Defence Exhibit 77, p. 9. 
457 T. 2 November 2010 p. 54. 
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250. The JV!ajority notes that the witness pleaded guilty and provided a confession l<~£n 
authorities in l 999. In that confession. he named Ndahimana, inter alia, as a co-perpetrator. and 
confessed, inta alia, to having participated in an attack on Nyange church on 14 April 1994.

458 
The 

witness' testimony regarding the attack on l 4 April l 994 is consistent with the account he provided 
in this confession. He did not, however, mention the meeting at the communal office that 
Ndungutse told him preceded the attack on the church, nor did he mention the disarming of the 
refugees on 13 April 1994.45

' In his initial statement to !CTR investigators in August and 
September 2000;"'" the witness did not mention the meeting of 13 April 1994, but his account of the 
attack on 14 April !994 is consistent with his evidence at trial. He did not mention Ndahimana's 
presence on that day. 161 The Majority notes that the witness' evidence regarding the meeting, as 
well as the allegation that the assistant bourgmestre came lo check whether the refugees were armed 
on the evening of 13 April 1994, is hearsay evidence, which the Majority will therefore assess with 
caution. Ultimatelv. the witness did not refer to Ndahimana in connection with the attack of 14 
April 1994. Considering these facts together. the Majority views his testimony with caution and 
may only rely on his testimony where well corroborated. 

4.3.l .1 l Prosecution Witness C'NJ 

25 l. Witness CNJ pa1ticipated in the attack of 15 April l 994 on Nyange church and is, therefore. 
an accomplice witness. He spent eight years in prison and was released in 2008.462 

252. During cross examination. the wimess made it dear that none of the authorities "came to our 
secteur calling upon us to go to Nyange'· but that the infonnation had been transmitted by 
Kayishema and Ndungutse. which is why the witness and others decided to go.463 

253. ln two statements provided prior to 200 I, the witness said that the communal authorities had 
mobilised the population to attack the refugees at Nyange church, but he did not name 
Ndahimana.4"4 In a guilty plea dated August 2000, the witness specified that the assailants were kd 
by Ndungutse, Wiiness CDL and the communal policemen, but made no mention ofNdahimana.465 

254. The Majority is troubled by the fact that the witness did not mention Ndahimana until a 
statement dated November 2001, after Ndahimana' s first indictment was filcd. 166 Thus. the Majority 
may only rely on this witness where co1Toborated. 

4.3.1.12 Defence Witnesses Therese Mukabideri, Beatrice Afukankusi and Leonilie itfurekeyisoni 

255. The Majority found these witnesses to be generally credible despite their families' close 
relations with the accused. The l\fajority has addressed Mukabideri's links with other Defence 
witnesses elsewhere and further recalls that, because of Mukankusi' s contradiction dming cross 
examination, it considers her testimony with caution (Chapter fll, Section 5.3.1.14). 

4
·
13 

Defonce Exhibit 341 p. 27 (The document is unclear. Although it appears to be dated 200L it refCrs tu a confession 
pt_ovide<l by the witness in September 1999), 
4

:i·• Defence Exhibit 34, p. 27. 
460 Defence Exhibil 32. 
461 Defence Exhibit 32, p. 3. 
462 T. 4 November 2010 p. 64 (ICSJ. 
4
~

3 T. 5 November2010 p. 39. 
4

l'
4 Dd'ence Exhibit 44, p. l; Dd'encc Exhibit 50, p. I. See also, T. 5 November 2010 pp. 4-5 (ICS';, 

4
t,

5 Del'eni.:e exhibit 44, p. 2. 
466 Defence Exhibit 46. 
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256. Addressing in particular the credibility of Leonille Murekeyisoni, the Majorit~und her 
account relatively cursory. The Majority however notes that Murekcyisoni was not listed as an alibi 
witness, which must he considered in evaluating her testimony. 

4.3.l.13 D(fence Witness ND2./ 

257. The witness participated in the attacks on Nyange church on 14 and 15 April 1994 and 
confessed to having killed one Tutsi civilian on l 2 April l 994.4"

7 The witness was also found guilty 
of having mrurned the roadblock erected just outside Nyange parish.

468 
The witness is an 

accomplice; however the Majority considers that he does not seem to have any particular motive to 
testify in favour of the accused (Chapter Ill, Section 5.3.1.19). 

258. The Majority acknowledges that Witness ND:24 saw the accused pass through the roadblock 
three times on 14 April 1994:. first, when the accused went to Nyange presbytery afler the attack 
attempt, next when he lelt the presbytery and, finally, later in the afternoon following the li.rneral 
convoy that had passed the roadblock.46

'' The witness' testimony that the accused was driving a blue 
Daihatsu pickup is corroborated by Witness Beatrice Mukankusi, who said tiJat she loaned 
Ndahimana her vehicle, a blue Daihatsu pickup, to attend the funeral of Dr. NtJwuruhunga of 
Rufungo in Rukoko secteur.470 

259. The Majority is not convinced that the witness would have received instructions lo search 
the bourgmestre's car in particular; however, it finds plausible that he would have been asked to 
search ru1y car and that because the bourgmesrre was driving a private car, he would have been 
searched as well. To conclude, the rvlajority recaJJs that the witness was manning his roadblock so 
he was not at Nyange parish itself and could only provide general information on the activities of 
the bourgmestre there. 

4.3.1.14 Defence Witness ND6 

260. The witness acknowledged that he patticipated in killings at Nyangc church in April 
1994.471 He is therefore an accomplice witness. He was tried in 1996 and contessed to the crimes he 
committed. He served his sentence and was doing community service at the time of his testimony 
before this Tribunal.472 

261. The Majority recalls that the main question when assessing the credibility of sucli witnesses 
is not whether or not the witness is detained, but rather whether the witness concerned mioht have a 

• C, 

personal interest in implicating the accused47
' (Chapter ll, Section 2.2.3). The Majority considers 

that it docs not apperu· here that the witness might have motive to implicate Ndahimana. 
Considering that the witness admits his participation in the crime and has already served his 
sentence, it does not seem that testifying in favour of the accused would exonerate him from his 
responsibility. The Majority therefore finds the witness· testimony credible. Nonetheless, the 
Majority notes that the witness did not actually hear tile conversations between Ndungutse and the 
gendarmes nor the conversation between Ndungutsc and Mbakilirehe: thus. his testimony on this 

46
? T. 21 February 2011 pp. 3-5. 

463 T. 21 February 2011 p. 5. 
-46') T, 21 February 201 l pp. 34-35, 40. 
''.

0 
T. 7 February 2011 pp. 12-14. 

\: T, 27 January 201 I p. 18. 
4

'" T "7 J .. 0 0ll O(J _, . - anu,1ry ... p. - . 
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•
3 Nahimmw er al (AC J Judg~ment, para. 439. 
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point amounts to hearsay evidence. In addition, it would appear that Ndungutse hims~eported 
both conversations to the witness. In that instance, the TV\ajority considers this hearsay evidence 
with caution. 

4.3.1.15 Defence WitnessNDJJ 

262. The Majority finds this witness' evidence credible. Nevertheless. it notes that he stated that 
he remained in Nyange church during his time at the parish, and that he only V\fent once to Nyangc 
presbytery on 14 April 1994 to hear what Ndahimana had to say. Thus, he may not have been in a 
position to observe what other witnesses saw. For example, the witness said he did not see Father 
Seromba at Nyange parish during his stay there because he was in the church and Scromba would 
stay in the backyard of the presbytery.4

'
4 Finally, as noted elsewhere in the Judgement (Chapter !IL 

Section 5.3.l.24), the Majority is mindful of the risk of collusion with Witness ND11 and will 
address that issue below. 

4.3.l.16 Defence Wimess NDll 

263. The M,\jority notes that during cross examination. the Prosecution suggested that. had lhe 
witness participated in the meeting that took place on 12 April 1994, it is doubtful that Jean Bosco, 
who knew that the witness was a Tutsi. would have let him leave peacefully. However, the witness 
explained that Jean Bosco was his neighbour and that they knew each other personally. He ,c1dded 
that being an lnterahamwe did not mean that one could not save or warn some people.4'5 The 
Majority finds this explanation plausible. 

264. The Majority recalls that, according to the witness, Ndahimana rescued him on 15 April 
1994. Therefore, it is possible that the witness may have had motive to provide an account which 
cast Ndahimana in a positive light.476 Further, the witness acknowledged that he arrived at Nyangc 
parish late in the evening of 14 April 1994, and. therefore, his evidence about that day was hearsay. 
In addition. the M<1jority notes thai the witness' account of the events on 14 April I 994 is similar to 
that of Witness ND12. The Majority is mindful of the risk of collusion between the two witnesses. 
In any event, both testimonies are of little probative value. 

4.3. l.l 7 Defence Witness ND7 

265. The Majority notes that, in its Pre-Trial Brief, the Defonce said that the witness saw 
Ndahimana talking to the refugees on 14 April 1994 but that she could not hear what he was saying. 
The Defonce did not indicate that the witness would testify that she heard Ndahimana speaking with 
the gendarmes. The Prosecution objected that the Defence did not provide this information in a 
timely manner.477 In response to this objection, the Chamber ruled that it would not disregard the 
relevant evidence but that the Defence would not be permitted to ask any further question on this 
matter. ln any event, the Majority is troubled by the witness' late re<:ol\ection of Ndahimana's 
discussion with the gendarmes at Nyange church on 14 April 1994. The Majority will consider this 
infonnalion with caution; however, notes that it found other parts of the witness· account of her 
experiences at Nyange church on 14 April 1994 to be credible. 

-n4 T. 19 Januar.· 20 l J p. t L 
475 T, IS Januuri· 201 l pp. 47-48. 
476 

T. 18 January 201 I pp. 37-38. 57-59. 
477 

T. 24 January 2011 pp. 5-6. 
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266. Having found that none of the Prosecution witnesses can be relied u~ without . 
corroboration, the Majority will now consider whether the Prosecution··s case offers corroborated 
evidence supporting findings beyond reasonable doubt regarding the accused's guilt. 

4.3.2 PreliminaryMatters 

267. The Defonce submits that the allegations of an attack on Nyange church on 12 April 1994, 
as put tcmh by Witnesses CBY and CBN. were not pro~crly pleaded. and thus should be excluded 
from consideration of the charges against the accused.4 

' The Majority acknowledges that Witness 
CBY repo1ted that on 12 April 1994, he saw a group of about ten ··criminals and ruffians'" armed 
with clubs and machetes arrive at Nyange parish. They traded insults with the relugees and lcfl.

4
7Y 

He also said that Ndahimana came to visit Seromba al Nyange parish on 12 April 1994.
1811 

fn 
addition, Witness CBN repottcd that a woman called Judith was attacked and wounded by 
/nterahwnwe on 12 April 1994."m As these allegations do n()t relate to any criminal action of the 
accused, they cannot be considered to be charges against him. Therefore. the Majority concludes 
that the Defence objection is baseless and does not need to be addressed. 

268. According to paragraph 22 of the Indictment, on or about 13 April 1994, Ndahimana, 
Seromba. Kayishema, Kanyarukiga and others held a meeting at Nyange presbytery to plan the 
extermination of the Tutsis. On that same day, assailants launched an attack against the refugees at 
the instigation of Kanyarukiga. 

269. The Majority considered the evidence of Prosecution Witnesses CBN. CHI. YAU, CBK, 
CBY, CDJ, CDL and CBR and Detence Witnesses ND 12 and ND24. 

270. First, the Majority notes that. from lJ April 1994, the situation at Nyange parish became 
increasingly tense and the refugees faced sporadic attacks of limited scale. 

271. The Majority now !Urns to review the evidence based on allegations that Ndahimana was 
involved in meetings and subsequent attacks on Nyange church. 

272. The Majority acknowledges that Witness CBN tesiified about one attack that day but he did 
nor testify that a meeting occurred, nor did he refer to Ndahimana in relation to 13 April 1994. 
Witness CBI reported the occurrence of both a meeting between Ndahimana and other authorities 
and an attack that staited simultaneously around l O a.m. Witness CDJ, who arrived at Nyange 
parish late in the day, rcpo1ted that a meeting occurred at around 7 p.m. Witnesses YAU and CBY 
testified about a meeting that day but did not talk about an attack. Finally. Witness CBK explained 
that two different meetings occurred that day involving the Kivumu authorities and that the attack 
occurred in between the two meetings."2 The evidence on whether one or two meetings happened 
at the parish on 13 April 1994 and whether one or several attacks were launched that same day is 
unclear. Given the passage of time since the events, the Majority considers the minor variances, 
with respect to the precise timings immaterial. That being said, a certain level of consistency 
remains necessary to enable the Majority to draw conclusions from the evidence. 

,n>\ Dt:fence Closing Brief. n. 572. 
479 T. 9 November 20 IO p. 52. 
·"

0 T. 9 November 2010 p. 49 (JCS); T. 10 November 2010 p. 8 (JCS). 
431 T. 13 Sepremb¢r 2010 p, 15. 
482 T. 3 November 20 IO p. 1 O; T. 21 September 201 l p. 11. 
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273. At the outset, the l'vlajority notes that Witnesses CDL and CBR both lestl!ted t~nembers 
of the JCE met at the communal otfice on the morning of I 3 April 1994. Paragraph 22 of the 
lndictment does not refer to such a meeting at the communal office, and thus the Majority will not 

consider this evidence. 

274. Witnesses CBK. CBI and CBN testified that Hutu assailants attacked the refugees that 
day.483 Witness CBN r;ported that the attack started al around 8 a.m. and that it lasted until 4 p.m. 
Witness CBK referred to a small attack that took place between morning and 2 p.m.4

84 
Moreover, it 

falls from Witness CBJ's evidence that Tutsis managed to repel the assailants and no one was killed 
that day,485 a fact that was confirmed by Witness CBY .486 fn any event, the evidence does nor show 
that any attacks were a result of: or followed, a meeting attended by the Ndahimana. 

275. Several wimesses reported that a meeting occmred in the morning with Ndahimana, 
Seromba. Kayishema. Kanyarukiga and other authorities at Nyange parish. At the outset, the 
Majority notes a lack of consistency with regard to the location of that meeling.

487 In addition, none 
of the witnesses were able to report the specific contents ofihe meeting, nor could they confirm that 
. I l . 1· f h T . 488 its purpose was top ant 1e extermma mn o: t e uts1s. 

276. Witness CBK was the only witness lo report that two meetings occurred that day. He 
testified that the second meeting started around 2 p.m. and involved Seromba, Ndahirnana. Witness 
CDL, Kayishema, l'vlbakilirehe, Ndungutse, Colonel Nzaphakumunsi and other authorities "from all 
calegories."4

'
9 He slated that the authorities decided that the refugees should be disarmed and they 

were subsequently disarmed on 14 April 1994. The witness did not actually a1tend the meeting, bu1, 
noted that after it ended, the authorities publkly stated that refugees had lo be disarmed.

490 
Given 

that the witness' account is not corroborated and that the evidence surrounding the disarmament of 
the refugees is confusing, the Majority will not rely on Witness CBK's evidence alone. 

277. Witness CDJ is the only witness repenting that on 13 April 1994 at around 7:30 p.m., 
Ndahimana, Kanyarukiga and Seromba had a conversation at Seromba's residence.491 ln any event, 
no evidence was adduced regarding the purpose or eventual consequences of that meeting. 

278. The Majority acknowledges that it is a difficult task for the Prosecution to bring witnesses 
who are able to repmi the content of a meeting that was restricted to a selected audience composed 
of figures of authority. This being the case, the Majority noies that circumstantial evidence may be 

481 
Witness CBN: T. 13 September 2010 pp. 16-17, T. 14 September 2010 p. 7; Witness CBJ: T. 14 September 2010 pp. 

29w30, 34-36; Witness CBK: T. 3 N,wemher 2010 pp. 6-7. 55. 
484 Wih1ess CBN: T. I J September 2010 p. 17; Witness CBK: T. 3 November 2010 p. l 0. 
48

., Witness CBI: T. 14 September 20l0 p. 35; Witness CBY: T. IO November 2010 p. 2 l (ICSL 
486 T. JO November 2010 p. 21 l{CS,J. 
-is

7 
Witness YAU: T. l S 8eptem11er 21))0 pp. 42-43 (Witness testified that N<lahimana, Father Seromba, Kayisbema, 

Kanyarukie,ra and a conseil!er namt:d Vianney Habarugira held a m~eting in front of tht~ parish secretariat): \Vltness 
CBI: T. 14 September 2010 pp. 29-30 (Ndabimana, Kayishema. Kany.-irukiga, 1\forangv .. 'abugabo and Ndungutsc \-vent 
to meet Seromba at Nyange presbytery): Witness CBK: T. 3 November 2010 pp, 6-7, 55 (Serornha, Ndah.imana, 
Witness CDL, Kayishema, Mbakilirehe, Christophe Ndungutsc, Colonel Nzaphakumunsi. as ,vtH as other authnritie-~ 
''from all categories" had a meeting in the building v,:here the priests lived and upstairs in the room that was uSUJ,!ly 
occupied by the bishop ofNyundo \vhen he came to visit Nyange parish). 
--1::is Witne;js CBY: T. 9 November 2010 p. 49 (JCS) (Testified that be saw •·those persons corning and dhcussing \:\'hh 
the priest- but did not sec them doing anything else); Witness CBI: T. 14 Sept~mber 2010 pp. 34-35 (Testified that he 
\~uld not hear 1,.vhat they ,vere saying, but could see them talking to ea,.J1 other because he ,.vas in the courtyard). 
4
,'' T. 3 November 2010 pp. 6-7. 

490 T. 3 Non:mber20!0 p. 56. 
4

{}
1 

T. l 1 November 2010 pp. 28-29 (The Chamber assumes that the witness must havl.:' been referring to l3 April 1994). 
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useful to indicate the eventual consequences of the meeting and the state of mind of~c persons 
in attendance. 

279. In that re"ard Witness CBI testified that at an unspecified time on 13 April 1994. Seromba 
e ' ·~ 

asked the refugees whether there were '·any other persons who were still there on the hilf."
4 

• The 
witness gave Seromba the names of the persons from his locality that had not come to Nyange 
parish, and Seromba subsequently handed the list to Ndahimana. Later thrH day. the witness saw the 
Tutsis he had mentioned arrive at the parish, noting that some of them aJTived in a white pickup 
belonging to Witness CDZ, driven by a man called Yohana Jigoma.493 

280. The M,\joritv assumes that the Pmsecmion relies on this evidence to show that the accused 
acted in conce11 with members of the JCE in a shared genociditl intent.4"4 The Majority finds that 
the witness provided a substantial amount of detail about this incident. naming both the refug,ces 
who were brought to Nyange parish that day and details of the vehicle in which some aJTived.

495 

Nonetheless, this evidence does not prove beyond reasonable doubt that the purpose of the list was 
to gather the Tutsis at the church so that they would be exterminated. When asked what became of 
Antoine Karake. one of the Tut.sis that was transported to the parish, the witness responded '·J'vc 
never seen him again. And I don't know anything.''4"° Furthermore, the Majority has no doubt as to 
the good faith of the witness when he provided the names to Seromba. Even if Ndahimana had 
actually been given that list of names, no evidence shows that at that time Ndahimana was spurred 
on by criminal intentions. In addition, no evidence suggests that the Tutsis were brought to Nyange 
parish following Ndahimana's instructions. 

281. The Majority has also considered Witness YAU's evidence. who testified that lPJ 
Kayishema and Kanyarukiga brought Tutsis to Nyange parish in Kanyarukiga's car that day 
following a meeting with Ndahimana. 147 The Majority docs not consider it to be beyond the realm 
of possibility that some Tutsis were brought to the parish by authorities who later participated in the 
killings. However, other evidence also shows that Tutsis decided to go to the parish voluntarily 
because they had no other plac" to go or thought they would be protected there.498 The Majority 
notes that while there are various possible explanations regarding the presence of so many refugees 
at the church, none of these explanations demonstrate that the accused played a central role in the 
presence of the Tutsis, or that he planned or ordered Tuisis to be moved to Nyange parish, and later, 
into Nyange church, for the purpose of their extermination. Nor does the evidence of the case 
support paragraph 18 of the lndictment.499 

4n T. 14 September 2010 p. 30. 
--1

93 
T. 14 September 2010 pp. 31-33 (Witness testified that among the Tut5is that subsequently aJTivcd at :\yctng0 

church, he smv Antoine Karake and hi::; familvl. 
49

--1 Prosecution Clos.ing Brief. para. 143; T. 2"i -Sept..--:rnber 201 l p. 9. 
495 T. l4 September 2010 pp. 3(kD. 
--1-ci

0 T, 14 September 2010 pp. 33-34. 
497 T. 15 September 20 IO pp. 44-45. 
4

,;,s. Witness CBS: T. 6 September 20JO p . .14 (Explained that he fled to Nyange church bec:aus~ he thought they ~voulJ 
be safe, because when similar events oci.::urred ln 1990 in Kihirara those \vho fled to the church survived tbe massacre); 
Witness CBI: T. 14 September 2010 p. 53 (\\lent to thi; church of his own volition, berause people ha.d b~en safe there 
in 1993); Witness ND12: T. 19 January 201 I pp. 3-4 (''I decided to go to Nyange parisl, because in 1973 ,Nhen there 
was a war in Rwanda. i.x~ople had sought refuge at Nyange parish. That is w·hy everyone ,vhen, once again. the vmr 
broke out, went tovvarJs Nyange parish ... No one forced me to go there. People were used to seeking refuge In cburche\ 
~~,d the) were safe there. So this was a personal dt:cision on my parL"). 

9
" Paragrnphs 18 and 19 of the Indictment art: further discussed in Chaptt~r III, Stx:tions 2.3, J. 
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282. Considering the totality of the evidence, the lvlajority is satisfied that one m~g occ:(d 
at Nyange presbytery with Ndahimana. Seromba and others in attendance on 13 April 1994. 
However, the evidence does not establish that the purpose of that meeting was to plan the 
extennination of the Tutsis. In fact. other evidence actually suggests that Ndahimana did not 
harbour negative :feelings or intentions towards the refugees. Indeed, Witm:ss CHY repmtcd rhat on 
13 April 1994 he heard Ndahimana direct the assailants to go home.''''' Finally, while several 
witnesses reported that an attack took place on 13 Apri I 1994, it is not proven that the attack was 
launched at the instigation of Kanyarukiga. 

283. The Defence evidence is of little assistance in the present case; none of the witnesses who 
participated in the killings rcpmtcd any attack or meeting on l3 April 1994,501 Among the witnesses 
that were at Nyangc church, Witness ND12 testified that the first attack on the church happened on 
14 April 1994.502 Witness ND24 did not repott that Ndahimana passed through the roadhlock that 
he was manning on l3 April 1994. Other Defence witnesses did not report any particular event on 
13 April 1994. 

284. Ultimately, the Majority does not find paragraph 22 of the Indictment to be established 
beyond reasonable doubt. 

4.3.4 Meetings at Nvange Presbvtery, 14 April 1994 (Paragraph 23) 

4.3.4. l Preliminary ,'\.falters 

285. The Defonce advanced a partial alibi for 14 April 1994 stating that from 3 p.m. that day. the 
accused was with the family of the deceased Dr. Ntawuruhunga.503 ln its Closing Brief, the Defence 
stated that from approximately 2:30 p.m., 14 April 1994 until approximately 1 p.m .. 15 April 1994, 
Ndahimana was preparing for, and attending, the funeral of Dr. Ntawuruhrmga.51

'·
1 

286. On 14 April I 994, evidence shows that the corpse of Dr. Ntawurulrnnga was transpo1ted 
from Kigali to Rufungo, passing through the roadblock located near the Mutanoga market square in 
Kivumu commune in the afternoon.5

(\
5 Beatrice Mukankusi said that on 14 April 1994, at 

approximately 2 or 3 p.m .. she loaned Ndahimana her vehicle to attend the funeral of Dr. 
Ntawuruhunga in Rukoko.5

"
1
' Therese Mukabidcri testified that her husband's body arrived at her 

home in Rufungo at approximately 4 p.m, on 14 April 1994, accompanied by Ndahimana and 
others. She reported that Ndahimana stayed at her home until past midnight organising the funeral 
that was to take place the next day, 507 

287. Witnesses ND24 and NDl2 explained that at1er going to the presbytery, the accused went to 
the residence of the deceased. Witness NDl2 saw Ndahimana at the presbytery at approximately 2 
p.m.; Witness ND24 saw him while he was on his way to Rufongo between 3 and,\ p.m.50

' Witness 

s.o1J T. 10 November 2010 pp. 19-20 (ICS) (''A.: Ho,;; [Ndahirnana] \'-'as t.alking to the Hutus who had attacked the Tutsis. 
Q.: So. ('OITCd me if Jam ,vrong that Mr. Ndahimana asked attackers to go home-tn return to their homes? A,: Yes. be 
~old them to go homt~, but 1 do not knmv whether the} immediately ,"Jbeyed. becausl": I did not follmv that up,"). 
'-'

01 
See \k'itness ND24: T. 21 Febmarv 2011; Witness ·\106: T. 26 Januarv 2011, T. 27 Januan, 20 I 1. 

s(,2 T. l 9 January 2011 p. J. ~ · ~ -· 
503 Notice of Alibi, 3 Septembt'r 2010. p. 2. 
"5iJ

4 Defence Closing Briet~ para. 23. 
:.,os \\fitness CDL: T. 12 November 2010 pp, 2-3; Witness 1VJukabidcri: T. 7 Fchruary 2011 pp. 67-6t. 
S(-'6 T. 7 February 201 I pp. 12-14. 
51

_17 T. 7 February 2011 p. 68. 
·>os V,/itness ND24: T. 21 February 2011 p. 9; \Vitness ND12: T. J'-) .January 2.011 p. 5. 
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CDJ testified that the accused went to Rufongo that day when he left the presbytcry:-mfi that he d1 
not sleep there.509 The evidence varies regarding the time Ndahimana arrived at Rufongo. but the 
Majority relies on Defonce Witnesses Therese Mukabideri and ND24 to conclude that Ndahimana 
arrived at the house of Dr. Ntawuruhunga at approximately 4 p.m. on 14 April 1994. This evidence 
is corroborated by Witness Murekeyisoni. who reported that she saw the accused at 
Ntawuruhunga's house when she went there, between 5 and 6 p.m.'

10 
The Majority notes that the 

fact that the accused went to the funeral does not necessarily exclude the possibility that he was at 
Nyange presbytery earlier on that same day. 

288. Similarly, the Majority acknowledges that the fact that Ndahimana arrived at the house of 
Dr. Ntawuruhunga at around 4 p.m. and stayed there until late does not exclude the possibility that 
he stopped by Nyange presbytery on his way back. Indeed, Witness CD.I reported that he saw 
Ndahimana. Kayishema and Kanyarukiga meeting with Father Seromba on the balcony. Although 
he could not hear what they were talking about, nor could he provide the time of this event the 
witness testified elsewhere that he himself stayed at the parish from 7 p.m. until 6 a.m.511 Witness 
NDJ2 also saw Ndahimana at Nyange parish on the evening of 14 April l994. 512 Witness ND24 did 
not report that event, but it is possible that Ndahimana came to the parish very late in the evening, 
after the witness went b,ick home for the night. As the witness himself admitted. he was not at the 
roadblock all day long.513 

289. In conclusion, the Majority considers that the accused could have travelled to both the 
funeral and Nyange parish on the same day. given that it would take a maximum of one hour to 
travel from Nyange to Rufungo (Chapter IJL Section 5.3.3). Therefore, while the partial alibi 
submitted by the Defence is reasonably possibly true, it is nonetheless comratible with other 
evidence in relation to the presence of the accused at the parish that day. 

290. The Majority reca!Js, however, that Ndahimana is not charged in relation to a second 
meeting on 14 April I 994, but only for the one meeting mentioned in paragraph 23 of the 
Indictment. In any event. the evidence does not shed light on the purpose of the alleged second 
meeting. 

291. The Majority will now assess the evidence brought 111 support of paragraph 23 of the 
Indictment. 

4.3.4.2 Discussion 

292. Paragraph 23 of the Indictment alleges that on or about 14 April 1994, Ndahimana, 
Seromba, Kayisherna. Kanyarnkiga and others met at Nyange presbytery. Afler rhis meeting, some 
Tutsi refugees told Ndahimana that attacks had been launched against them. Ndahimana stated that 
the Tutsis were lnyenzi who had killed the President, and he refused to help them. Thereafter. 
Ndahimana's subordinates launched an attack against lhe Tutsis in Nyange church. Ndahirnana 
knew or had reason to know of the acts of his subordinates, but he failed to prevent or punish them. 

50
'1 T . .l1 November 2010 p. 50. 

:>in T. JO February 2011 PP- 8-9, J.5. 
511 T. 11 November 2010 pp. 24 rJCSJ, 29. 
SP ' 
. · T. 19 January 20J Ip. 7. 
"JB T. 21 February 2011 pp. 26-27. 
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293. The evidence shows that an attack was launched at Nyange parish on the ~ng of 14 
April 1994. but that the attempt failed. The Majority will now address the evidence relating to the 
purpose ofNdahimana's presence at Nyange parish on this date. 

294. In doing so, the Majority will consider the evidence of Prosecution Witnesses CBS, CBN, 
CBI. CBK, CDJ. YAU and CDL, as well as Defonce Witnesses ND7. NDl 1, ND24, and ND12. 

4.3.4.2.l Purpose of the Alleged 1\-leeting 

295. Witnesses CBS. CBN. CBI. CBK, CD.I and YAU testified that Ndahimana, together with 
other members of the JCE. including Kanyaruki?f a_~d Kayisl:en;a, hat~ a meeting with Father 
Seromba at Nyange presbytery on 14 Apnl 1994. Witnesses CBS and CBN could not hear what 
was being said during the meeting. Witnesses CBK, CBI and YAU did not provide information on 
this point.515 Witness CBS testified that when the meeting ended, Ndahimana and the others left 
without talking to the refugees.5' 6 This evidence is contradicted by Witness CBN who said that the 
refugees requested assistance from Ndahimana, who n:sponded before leaving: "[l]ook. lnvenzis, 
Inkotanyis have caused the war. so Flutus have responded."'517 However, the Majority considers that 
this inconsistency could be explained by the different vantage points of the witnesses. The other 
witnesses do not provide any infonnation on this aspect. The Majority recalls its assessment of 
Witness CBN" s individual credibility and its decision that it may not rely on the witness unless 
corroborated. The Majority also recalls its caution as to the witness· inconsistencies regarding the 
words Ndahimana's allegedly said to the refugees (Chapter lll, Section 43. 1.2). Therefore, the 
Mitjority will not rely on his testimony alone for its findings on this matter. 

296. The Detence evidence supports the fact that Ndahimana went to Nyange presbytery on 14 
April 1994. Witness ND24 testitied that after the attack, Ndahimana went to the presbytery and was 
escorted by two policemen. The witness noted that everyone moved toward the bourgmestre. 
including the gendarmes and the Tutsis. but that he could not hear what the accused was saying.518 

Witness NDI 1 was told that the accused came to the presbytery and talked to the rcfugees.
01

' 

Ndahimana's presence at the parish is corroborated by Witness NDI2, who was among the refugees 
present on that day, She said that "[a]II refugees could hear" what was being said and that the 
refugees told Ndahimana that Ndungutse had led an attack against them, to which the accused 
responded that "he did not have powers," but he had asked the gendarmes to continue to protect the 
refugees.

520 
Witness N D7, who was also a refugee at the church, did not hear what Ndahimana was 

saying to the refugees,_,bur heard him asking the gendarmes to ensure the safety of !he Tutsis and to 
open fire if necessary.'·' 

297. The Majority finds that it has been established that Ndahimana went to Nyange on 14 April 
1994. However, the Prosecution did not prove that Ndahimana left and refused to assist the 
reti.igees, In addition, the Prosecution did not prove beyond reasonable doubt that an attack 

JJ
4 

Witness CBS: T. 6 September 2010 pp. 17. 62~ Witness CBN: T. 13 September 2010 pp, 18-20, 62; Witne-ss CBI: T. 
14 September 2010 p. 36: Witness CBK: T. 3 November 20!0 pp. 10-12, 57: Witness CD.I: T. I\ ,,ovembcr 2010 p. 
29; Witness YAU; T. 15 September 2010 p. 46. 
)

15 
Witnt~ss CBS: T. 6 September 2010 pp. 17-l S. 62; Witn~ss CBN: T. 13 S~ptember 20 IO pp. l 8~20; Vi/ftncs,__; CDJ: T, 

I l November 20\0 p. 29. 
516 T. 6 September 2010 pp, 19, 62. 
517 T. 13 September 2010 p. 20. 
518 T. 21 february 2011 p. 8, 
519 T. 18 January 2011 p. 34. 
520 T.19Januarv20J1 p.5. 
5

:;
1 T, 24 Januar}: 2011 pp. 5, 32. 
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orchestrated bv the accused's subordinates occurred after the meeting. On that matter~ Majority 
notes that altl;ough the evidence is vague regarding the identity of the assailants. none of the 
witnesses involve the communal police in the attack. Rather, it falls from Witness CDl.'s evidence 
that communal policemen were not among the attackers that day. Indeed, the witness repoited that 
on 14 April 1994, after the attack took place, Kanyarnkiga left with others because they wanted to 
enrol policemen to ·'take part in the operation.''522 

4.3.4.2.2 Consequences of the Alleged Meeting 

298. The Majority finds the Prosecution evidence on the consequences of the alleged meeting to 
be vague and inconclusive. Witness CBN is the only person to testify that on 14 April 1994, 
following the meeting at Nyange presbytery and the departure of the authorities, the refugees had to 
repel a small scale attack. The witness heard whistles and people were asked to preptue for all 
attack on Nyange church the following day, 15 April 1994.523 

299. The Majority notes that, in order ··to prove Ndahimana's genocidal intent,'' the Prosecution 
relies upon evidence alleging that Hutu women who were married to Tutsi men were removed from 
Nyange church. The Prosecution submits that Ndahimana "was so bent on the extermination of 
specifically Tutsi that he ensured that no H utus were accidentally killed."521 The Defence requests 
that the Chamber disregard these allegations because of a Jack of notice.525 As clearly stated by the 
Prosecution. this allegation goes to the mens rea of the accused: therefore, because the Indictment 
pleads as a material fact the specific state of mind alleged, the facts by which his mens rea is to be 
established are matters of evidence and need not be pleaded.'';26 

300. Prosecution Witness CBS repoJtcd that Ndahimana came back in the evening that same day 
in the red commune vehicle wirh Kayishema and Mbakilirehe. The witness stated that Ndahimana 
remained in the car while Kavishema read aloud the names of three Hutu women. who were 
married lo Tutsis. from a list. S~bsequently, the women left Nyangc church and returned home. " 1 

301. At the outset_ evidence alleging that Ndahimana stayed back in the car, while three Hutus 
were being called out from Nyange church by Kayishema could, at most, show that he knew about 
Kayishema's criminal intent to separate Hurus from Tuisis in anticipation of attacks but does not 
necessarily mean that he shared it. The Majority is of the view that had he had animus against the 
Tutsis. he probably would have played a more active role in the removal of the Hutu women than 
the single description by the Prosecution witness of Ndahimana staying passively in the vehicle, 
indicates. 

302. In addition to its previous finding that it would not rely on Witness CBS' testimony unless 
corroborated; the Majority is troubled by the fact that, among all the witnesses that were present at 
Nyange parish on the evening of 14 April 1994, Witness CBS is the only one who recalls that some 
Hutus were removed from Nyangc church. The Majority has also expressed doubts elsewhere ,m 

522 T. 12 No'-'ember 2.0lO p. 5. 
523 l'. Ll September 201\l pp. 20-21, 56. 62-6.l. 
·i

24 Prosecution Closing Briet: paras, 62~63. 
525 T. 21 September 2cT10 p. 73. 
526 

See e.g., Kanyarukiga, Decision on Gaspard Kanyanikiga's Interlo(utury Appeal t1f a Decision on the E>.clusion of 
Evidence, 23 March 20 IO, paras. 8~ 10; Ntahoba!i & :Vyiramasuhuko, Decision on the Appeals By Pauline 
Nyiramasuhuko and Ars6ne Shalom Ntahobali. on the "D~dsion on Defence Urgent Motion to Declare Pai1s of the 
~~·idence of Witnesses RV and QBZ inadmissible," 2 July 2004, paras. 14-15. ..., 
:,_. T, 6 September 2010 pp. Pl-20. 5 IM52, 58. 
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whether the red vehicle of the commune was functioning during the events (Chapter---fil, Section 
5.3.l.26). Therefore, the Majority is not convinced beyond reasonable doubt by the witness· 
testimony on that point. 

4.3.5 Meeting at Nvange Market Square. 14 April 1994 (Paragraph 24) 

303. The Indictment alleges that on or about 14 April 1994, Ndahimana presided over a public 
meeting held at the Nyange market square that was attended by Rugwizangoga. Kanani. 
Mbakilirehe. Habivambere. IPJ Kavishema and others whose identities are unknown. At that 
meeting. Ka~yarukiga instigated the ;rowd io kill the Tuisis at Nyange church.'·'8 

304. The Defence argues that no meeting was held on 14 April 1994 at the M utanoga market. that 
Ndahimana was on his way to Rufongo to attend a funeral and that the Prosecution did not prove 
that Kanyarukiga instigated the population at Mutanoga market square.'29 

305. The Majority will now consider the evidence brought by Prosecution Witnesses CBR. CNJ 
and CDL, and Defence Witness ND24. 

4.3.5.1 Preliminary Mattel\, 

306. The Majority has decided that Ndahimana's alibi was reasonably possibly true. as evidence 
was adduced to show that he borrowed Beatrice Mukankusi's car on 14 April I 994 at 
approximately 2 or 3 p.m.: that he arrived al Rufungo at approximately 4 p.m. and stayed there w1til 
late before returning to Nyange. (Chapter Ill, Section 4.2.l J). The Majority will now turn to 
consider whether the reasonableness of1he alibi was overcome by convincing evidence. 

4.3.5 .2 Discussion 

307. Witness CBR was among the assailants. He testified that on 14 April 1994. IPJ Kayishema 
drove a vehicle belonging to Witness CDZ around the commune. Using a megaphone. Kayishema 
informed the local population that ''lnyenzis" had invaded the commune. Ndungutse and Kayishema 
incited the assailants to launch an attack against the refugees. The witness paiticipatcd in the attack 
that subsequently occurred. The witness' group did not kill anybody that day.53

" The Majority notes 
that the witness did not rep01t that Ndahimana presided over a public meeting that day. He reported 
that Ndungutse and Kayishema incited the population. but did not refer to Kanyarukiga as 
mentioned in the Indictment. The Majority may rely on Witness CBR's evidence on this point only 
to support evidence that the population was incited by local leaders to go to Nyange parish. 

308. Witness CNJ was among the assailants.531 He testified that he ,vent to Nyange parish 
because the communal authorities had asked the population to go there and kill the Tutsi refogees. 
More precisely, he explained that on 14 April 1994, at around 4 p.m., Kayishcma came to Karnteyi 
and addressed members of the population, asking them ro go to the parish mid kill the Tutsis.532 

However, the Majority notes that this allegation does not involve the accused. 

528 
lndktment, para. :24; Prosecution Closing Brie[ raras. 59-60, 144-145. 

52" l) • c·•1 . B . f "' ' . · etence , osmg · nc , paras, ~-)-'-·t69. 
~:

0 ·r.1 November2010pp.13-16; f.2N\1vember2010pp.14-!5, 17. 
JJl T. 4 November 2010 p. 43 (_''Q. \Vere you one of these Flutus who were targeting Tutsis, Mr. \Vi"lness'.} A. l ,.vas."). 
532 

T. 4 November 2010 p. 50 (Kayishcrna VhlS accusing the Tutsis f{.)r the murder of a l-lutu doctor in Kiizali), 
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309. The Maioritv has also considered Witness CDL's evidence that on 14 April JIJ'J( lie saw 
Ndahimana, Kayishcma and Kanyarukiga at the Mutanoga market square after the attack. at some 
point between 2 and 4 p.m.533 I-le reported that Ndahimana stated that all inhabitants had to go to 
Nyange parish; that they had to understand that the Inkotanyis had killed Dr. Ntawuruhunga. as well 
as the President of the Republic. 534 However, Witness CDL is the only witness supporting the 
allegation that Ndahimana presided over a public meeting held at the Nyange market square as 
alleged in paragraph 24 of the Indictment. The Majority has eKpressed before that. for findings 
beyond reasonable doubt, it would not rely on Witness CDL's testimony alone. 

310. ln any event, the Majority notes that according to Witness CDL, Ndahimana. had come 
because people manning the roadblock ,vantcd to open Dr. Nt:awuruhunga's coffin.5

·l
5 Witness 

ND24 testified that Ndahimana passed through the roadblock about twenty minutes after the convoy 
carrying Dr. Ntawuruhunga536 Given that Witness CDL reported hearsay evidence contrary to the 
testimony of Witness ND24, who was actually present at the roadblock, the Majority relies on 
Witness ND24's evidence on this point. 

311. Ultimately. other evidence indicates that Witness CDL might have an interest in 
incriminating Ndahimana in order to minimise his own responsibility in those events. In coming to 
this conclusion, the M~jority acknowledges that according to Defence Witness ND6. Witness CDL 
was at Karuteyi alter the attack and that he promised Ndungutse that he would get reinforcements 
from Kibilira in order to dislodge the gendarmes and attack the refugees.537 In addition, Witness 
CDL testified that he did not go to Nyange church on 14 April 1994538 This statement is 
contradicted by Prosecution Witness CBS who said that Witness CDL attended the meeting at the 
church together with Ndahimana, Kanyarukiga, Seromba and others. 530 Defence Wimess ND24 also 
testified that Witness CDL participated in the attack on Nyange church on 14 April 1994. 5411 

312. Given these circumstances, the Mttjority concludes that the Prosecution has not overcome 
the reasonableness of Defence evidence showing that at 3 p.m., at the latest, the accused lcH 
Nyange in the direction of Rufungo. Accordingly. the Prosecution has not proven paragraph 24 of 
the Indictment beyond reasonable doubt. 

313. The Indictment alleges that. in furtherance of the plan to kill the Tutsis, refugees were 
disarmed by Mbakilirehe, K,rnani and others "immediately following'' meetings held by 
Ndahimana, Seromba. Kayishema, Kanyarukiga and others at the communal office and Nyange 
presbykry.'41 

314. The Majority will now consider the evidence of Prosecution Witnesses CBK, CDL and CBR 
and Defence Witnesses ND7, ND! l and NDl2. 

533 T. 12 November 2010 pp. 2-3: T. 18 November 201() pp. 10, 50. 
5
·'·

1 'L J8 ~<ovcmber :2010 p. SL 
535 T. 12 November 2010 p. 3. 
53

" T. 21 February 2011 pp. 9, 26. 
5

:
7 T. 27 January 2011 pp. 7-8. 

5
"

8 T. 18 November 2010 p. 52. 
S:l'l T. 6 September 2010 p. 17. 
:,1-o T. 21 February 2011 p. 5. 
541 fndktment, para. 20. 
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315. According to Witness CBK. the authorities, including Ndahimana, Seromba. 'l((yishema, 
Kanyarukiga. Ndungutse and others. went into Nyange church on the morning of 14 April l 994 to 
confiscate weapons.542 Witness CBK stated that the decision to disarm the refugees was taken on 13 
April 1 ?<J4 dming a meeting. The witness did '.10( attend lhc mecti~4~· but after it ended, the 
authontles publicly stated that refugees had to be d1sanned the next day. 

316. While the Defence did not raise any objection on this point, the Majority recalls however 
that ·'[t]he specificity of the notice required is proportional to the extent of the [a]ccused's direct 
involvement."544 The Majority has considered Witness CBK·s evidence in light of the Indictment 
and concludes that the Prosecution did not charge Ndahimana with having personally confiscated 
the weapons of the Tutsis. The Majority does not consider that the accused received adequate notice 
of this paiticular charge. Moreover. this testimony of Witness CBK is not corroborated and his 
evidence that Ndahimana was involved in the decision to disarm the refugees is contradicted by the 
witness' testimony in Seromba where he said that the refugees were disarmed ··at some point.'· bu1 
that he did not know who took the decision to do so.545 

317. Both Witnesses CDL and CBR reported hearsay evidence that Ndahimana and others 
attended a meeting on 13 April 1994, where the decision to search the refugees was made. Witness 
CDL reported that Kanani told him on I .l April 1994 that he had gone to Nyangc church to check 
whether the refugees were armed. following the instructions given at the meeting held at the 
communal office the same day.546 Witness CBR reported that his brother-in-law, who was hiding in 
the church, told him that the assistant bourgmestre, as well as Seromba. Joseph Habiyambere and 
others. bad come to search the refugees on the night of 13-14 April 1994.547 

318. The Majority recalls that it has observed elsewhere (Chapter 111, Sections 4.3.1. 9. 4.3.1. l 0. 
5.3. l .3, 5.3.1.5) that both Witnesses CDL and CBR are accomplices. In addition, neither of them 
refer to the fact that the refugees were searched or disam1ed following a meeting held by 
Ndahimana in their previous statements. Given that the evidence they reported is hearsay, the 
M,,iority will consider whether other sources corroborate the above mentioned allegations. 

319. The Majority finds that evidence on the 13 April 1994 meetings, as well as evidence on the 
fact that Tutsis were searched and eventually disarmed, is hearsay. While it makes sense that no 
witness would have attended the meeting on \ 3 April \ 994 if only authorities and leaders were 
involved, the Majority finds the fact that none or the victim witnesses who were hiding inside 
Nyange church reported such events troubling. Only Witness YAU reported in a previous statement 
that on a day that seems to be 14 April 1994, Seromba came to disarm the refugees and that he 
came again with Kayishema and Kanyarukiga to take money from the refugees548 However. 1he 
witness was not questioned regarding this part of her statement during her testimony. The Majority 
recalls that Prosecution Witnesses CBS, CB! and CBN were already refugees at Nyange parish on 
13 and 14 April 1994, but did not testify about refugees being searched or disarmed. The M,\jority 
notes that this absence of witness testimony regarding refugees being searched or disarmed does not 

542 
T. 3 Novi;;mbt~r 2010 pp. 10-12 (The names of the conseillers ,-vere Habaru~ira Kami ti and Sindagera). 

5"·1· 0 N t· 0 010 "6 - " . ,, _ ovem 1er .:. p . .:, . 
544 

Bagosora et al.. Decision on Ntabakuze Motion for Exclusion of EYidence, 29 Jun(.' 2006, para. 5. See also, 
Karemera er al., De,;.:ision on Defonce Oral Motions for Exclusion of Witness XBM's Testimony, for Sanctions Against 
the Prnsecution, and fr.1r Exclusion of Evidence Outside the Scope of the Indictment, I() October 2006, pr1ra. 12 
545 Defen,;:e Exhibi1 4l, pp. \5, 17. 
546 

T. 11 November 2010 pp. 69-70; T. 19 .November 2010 p. 20. 
547 T, I November 2010 pp. 11-13. 
5
·
13 Defence Exhibit 30, p. 3. 
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mean that the event did not occur and finds it credible that the refugees could have be~sarmed. 
Despite this. the Majority notes that the Prosecution did not rake advantage of the opportunity it had 
to present first-hand evidence on this pat1icular charge in order to establish that alleged JCE 
members disarmed refugees following meetings attended by Ndahimana. 

320. The Ml\iority has considered the evidence of Defonce Witnesses ND7 and NDI2, who wer~ 
refugees at Nyange parish, and testified that there were no weapL111s inside Nyange church.") 
Witness NDl 1 testified that, before entering the church, gendarmes were confiscating the 
weapons.550 However. the Majority finds this evidence to be oflittle assistance. 

321. Ultimately. the Majority finds that the evidence does not clearly establish when the refugees 
were disanned and by whom. The Majority further finds that the Prosecution has 1101 established 
that the decision to clisa1m the refugees was taken during the meetings of 13 and 14 April 1994, as 
discussed above. Therefore. the Majority concludes that the Prosecution has not proven paragrnph 
20 of the Indictment beyond reasonable doubt. 

5. Attack on Nvauge Parish, 15 April 1994 

5.1 Introduction 

322. Paragraph 2 I of the Indictment alleges that Ndahimana made several vehicles available to 
his subordinates, including IPJ Kayishema and Ndungutse, to transport assailants to Nyange parish. 

323. Paragraph 25 of the Indictment alleges that, on or about 15 April 1994, Ndahimana and a 
group of named subordinates met at Nyange presbytery, the CODEKOKI and in front of Gaspard 
Kanyarukiga's pharmacy. Following these meetings, the accused ordered the communal policemen. 
gendarmes, Interahamwe, an army reservist named Theophile Rukara ("Rukara'') and other 
assailants to ·start working.' The assailants launched an attack against the Tutsis that day, seriously 
injuring and killing many of them. Habarugira led one of the groups that attacked the Tutsis. 
Ndahimana, as bourgmeslre of Kivumu commune knew or had reason to know of the acts of his 
subordinates, but foiled to prevent or punish their actions. 

324. Paragraphs 26-28 of the Indictment allege that during the attacks, Ndahimana, Seromba, IPJ 
Kayishema. Kanyarukiga and others were present, ordering, instigating and supervising the 
assailants by providing them with weapons and fuel in an attempt to burn the Tutsi refogees in the 
church. The attempt was not successful. leading Ndahimana and the other members of the JCE to 
hold a meeting at Nyange presbytery to plan fu1ther attacks on the Tutsis. Ndahimana told the 
assailants that they should cover themselves in banana leaves to distinguish themselves from the 
refugees they were about to attack. Afrer the attack. members of the JCE ordered that the bodies of 
the Tutsi victims killed during the attacks be buried in mass graves at Nyangc parish and 
surrounding areas. 

325. The Defence presented an alibi for this date.551 It submits that Ndahimana attended the 
funeral of Dr. Ntawuruhunga in Rufungo on 15 April 1994. Ndahimana did not know that Nyange 
church would be attacked that day, and only learned of the attacks while at the funeral. As soon as 

:.wi \Vitness ND7: T. 24 Januarv 2011 p. 4; Witness ND12: T. 19 .Januarv 201111. 6. ~~-- . . . 
·. l. 18 January 2011 p. 32. 
5

J

1 
Notice of Alibi, 3 September 2010; Supplement to the Notke of Ahtii filc:d on 3rd Septernber 2010. 21 September 

2010: Defence Clo1-,ing Brief paras. 270-331. 333-352: T. 21 September 2011 pp. 47-60, 74-77: T. 22 September 2011 
pp. 1-3. 15-16. 
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he was told about the attack on the pansh, Ndah1mana went to seek assistance tron~ prijet of 
Kibuye, Clement Kayishema."52 The Defonce also challenges the credibility of those P!osecution 
witnesses who testified that Ndahimana was present at Nyange parish on 15 April 1994.5

'" 

5.2 Evidence 

5.2.1 Prosecution Witness CBT 

326. Prosecution Witness CBT. a Hutu, was a fanner living in Kivumu commune in April 
J 994.554 He participated in the killings at Nyange parish on l 5 April 1994. 555 It is not clear from the 
record how he knew Ndahimana. 

327. On 15 April 1994, rhe witness was looking atler his cattle when he heard !PJ Kayishema 
addressing the population over a megaphone. Kayishema was speaking from a white pickup truck 
that belonged to Witness CDZ. Kayishema directed members of the public to go io Nyange parish 
to confront the "fnyenzi. ,. The witness understood the word Inyen::i to refor to Tutsis_;,r, I le l1~cdcd 
Kayishema's call because Kayishema threatened to take his cattle if he foiled to do so.'' 1 The 
witness, together with others, walked to the parish. The witness was armed with a stick that he used 
when looking after cattle. He was wearing his ordinary clothes, but others ,\ere covered in banana 
or eucalyptus leaves. He arrived at the parish between 11 :30 a.m. and noon.558 

328. Upon his arrival, the witness noticed corpses of Tutsis between the Statue of the Virgin 
Mary and the church.559 According to the witness, Rukara had thrown a grenade kiUing the victims. 
It is not clear from the evidence how the witness knew this. 51

'" 

329. Among the communal authorities present when the witness arrived at the church were 
Ndahimana, IP.I Kayishema, assistants to the bourgmeslre named Anastas and Vedaste 
Murangwabugabo (a.k.a. ''Mpenda" or "Mupende''), Habiyambere. a certain Mbakilirehe; a certain 
Leonard Nibare.re; com_munal policemen named N_iyi~~feka Appolinaire Rangira; and t_he 
communal vetermary officer, a man named Ny1ramukira:, Also present were other commumty 
leaders, some without oiticial posts including: Kanyarukiga, Witness ND23. conseiller of the 
Gasave secteur; Habarugira, conseiller ofNyange secteur; the cunseil/er ofNyange secteur; as well 
as teachers and headmasters of schools.'62 Mpenda asked the assailants to surround the church to 
ensure that the refugees could not flee. Habiyambere also issued instructions to the assailants. 563 

330. At approximately I p.m. on 15 April 1994, the assailants gaihered in the courtyard of 
Nyange church. From that position, the witness could clearly see Ndahimana take a gm1 from 

5
~: Defence Pre-Trial Briet pant 133; Defonce Closing Brief~ para. 332. 

s:,_, Defence Ck1sing Brief. pams. 270-331. 333-352: T. 21 September 2011 pp. 47-60, 74-77: T. 22 September 2011 pp. 
1-3, 15-16. 
554 Prosecution Exhibit 2: T. 7 September 20 lO p. 60. 
sss T. 7 Scpkmbcr 2010 pp. 70-71 ("l \Vent there in ordeno commit killings. AnJ I confessed to that."): ·r. 8 Scptemb..:r 
2010 p. 2. 
5

)
6 T. 7 s~ptember :2010 pp. 37-JK 58, 62. 

557 T. 7 September 2010 pp. 38, 61. 
558 T. 7 September 2010 pp. 39-40, 44. 64. 66. 
559 

T. 7 September 2010 p. 40: T. 8 Septemher 2010 p. 6. 
'"

0 
T. 7 September 2010 p. 40. 

56
! T. 7 September 2010 pp. 41-42. 

562 T. 7 September 2010 pp. 43, 47. 
~
63 1·7s '· · . ,_eptemoer2010pp.4l-42. 
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Kabalisa, a former soldier, and fire one shot al the clock tower of the dmrch to signal the 
commencement of the attack.564 "No one had dared shoot at the church, but as soon as he gave the 
signal, the attackers set upon the churcl,."565 Rangira and Niyitegeka continued firing at the tower 
with a gun.566 Ndahimana did not stay at the parish long and appeared 10 be furious. The witness 
heard him tell the assailants that the Invenzi had killed a relative who was a doctor, and that he was 
leaving to provide assistance to the f~mily of the deceased.567 The witness later learned from the 
local authorities that the deceased was Dr. Ntawuruhunga.568 Ndahimana then lelt for Rufungo and 
the witness did not see him again.51

'
9 During the attack that day, assailants first used traditional 

weapons and guns. Subsequently. two men named Ahorunaniye and Nibarerc sprayed the church 
with petrol. Assailants then tried to burn down the church. When this failed they used dym;mile in 
an elfort to break down the church doors. Many Tutsis were killed in the attack that day.'"' Their 
bodies were buried later that day in a pit under the Caritas building.571 

331. The witness left Nyange church that evening. On his way home, he dodged roadblocks that 
had been erected to keep assailants at Nyange parish and to ensure that the Tutsis did not escape 
during the night.572 

5.2.2 Prosecution Witness CDK 

332. Prosecution Witness CDK. a Hutu fatmer. was living in Kivumu cormnune in April l 994.
573 

He participated in the killings at Nyange parish in April 1994.574 The witness knew that Ndahimana 
was bourgmestre ofKivumu commune and had seen him before the 15 April 1994 a\tack.575 

333. At approximately 9 or 9:30 a.rn. on 15 April 1994. the witness heard IPJ Kayishema arrive 
in his village aboard a white Toyota Stout which had been confiscated from Witness CDZ. Using a 
megaphone. Kayishema informed the population that the "1nyenzi had attacked the church:" 
Kayishema then directed those in the village to go to Nyange parish:571

' The witness arrived at the 
parish between 11 and 11 :30 a.m. anned w,th a machete and a stick. A large crowd of Hurns armed 
w,th traditional weapons were already gathered in front of the Statue of the Virgin Mary. Some 
were covered in banana leaves. Upon arrival, the witness saw Ndahimana, Father Seromba. Gaspard 
Kanyamki!;{a, and a teacher named Ndungutse on their way to a meeting at the' CODEKOK l 
b ·,ct· 5' ui mg.·,, 

334. When the men emerged from the meeting, Ndahimana and Father Serornba, together with J 

group of gendarmes. moved towards Nyange church. At the same time, Kanyarukiga directed a 
group of Hutus standing in front or the statue to gather stones to attack the Tutsis in the church. 
Soon atler, a group of Tutsis emerged from the church and began throwing rocks at \he advandng 

564 r. 7 September 20! Opp. 42, 47; T. 8 September 2010 pp. 6. l l. 14-l 5, 19. 
565 T. 7 September 2010 p. 42. 
566 

T. 7 September 2010 p. 47. 
·:

07 T. 7 September 20 JO p. 42: T. 8 Septctnbt'.r 2010 pp. 5~ 9, !3. 
:ioi T. 8 September 2010 p. 9. 
560 T, 7 September 2010 p. 53. 
570 T. 7 September 2010 pp. 44-45. 
5
" T. 7 September 2010 pp. 44-45. 

57
; T. 7 September 2010 pp. 48, 67• 70; I. 8 September 20 l O p. 2. 

57
-' Prosecution Exhibit 4 l, 

574 T. 8 November 2010 p. 36. 
-5;s T. 8 November 2010 p. 32. 
576 T. 8 November :2010 pp. 29-30, 
577 T. 8 November 2(\l() pp. 31-32. 

The Prosecutor v. :Vdahimana, Case No. ICTR-Ol-68.-T 76 I 274 



Judgement and Sen1ence 30~1~2&2 
Hurns. Fo][owing this incident. Kanyarukiga had a conversation with a soldier nali'mit Rukarn. 
Rukara then climbed on the roof ofKanyarukiga's house and began lobbing grenades at the Tutsis, 
killing a number of them. The surviving Tutsis retreated towards the church. The assailants then 
attacked the church. First, two communal police named Maharamu and Munyancarama. and a 
fonner soldier named Kabilisa, shot at the church. Then. two men named Arnold Nibarerc and 
Faustin \Jworenaniye tried to burn it down. Finally, employees of the Astaldi Company attempted 
to bring down the church using dymunite.5n 

335. The witness saw Ndahimana again at Nyange church together with Father Seromba and fPJ 
Kayishema. In Ndahimana·s presence, Kayishema told the attackers "Fight the Tutsis and prove to 
them that you arc strong and powerful young people."579 The witness was approximately two 
metres away from Kayishema and Ndahimana when Kayishcma said this.

580 
Ndahimana remained 

in the area suirnunding Nyange church for approximately two hours befrJre Jcaving for Rufungo at 
'-1-1 

approximately 1 p.m." 

336. At an unspecified time, IPJ Kayishcma and others brought a "special machine which began 
pi<:king up the bodies and dropping them in ~,¥rave below the building ofC:aritas."

582 
Witness CDK 

lelt Nyangc church between 5 and 5:30 p.m.- · 

5.2.3 Prosecution Witness CDL 

337. In April 1994, Prosecution Witness CDL, a Hutu, was a 1eachcr Jiving in Kivumu 
commune .584 He participated in the attacks at Nyange parish in April 1994.

535 

338. On 15 April 1994, the witness went to the school where he worked. The watchman there 
requested that the witness locate a second watchman to replace him while he took a short break.58

" 

The first watchman told the witness that he believed the second watchman had spent the night at the 
Kubyapa road block, and thus the witness went to Nyange parish to search for the second 
watchman.587 

339. The witness arrived at Nyange parish between 10 and 11 a.m. At that time. attackers who 
had surrounded Nyange church were involved in a stone-throwing fight with the Tutsi refugees at 
the church.sss Some of the attackers were located on the Nyange-Kibuye road, others \n a banana 
plantation, while stiH others were in a small forest.5

'
9 

340. The refugees succeeded in repelling the attackers until the attackers starred throwing 
grenades at them. One Abayisenga, a policeman, threw a grenade that foiled to explode. Then 
"Rukara", a former soldier whose real name was Theophilc Boncza, climbed on top of one of the 
shops of the small trading centre and threw a grenade which exploded. The refugees then began 

-::s T. 8 'lovember 2010 pp. 32-35: T. 9 Ncrvember 2010 pp. J 8-19. 
)/

0 
T. 8 November 20 lO pp. 35-36. 

sso T. 8 November 2010 p. 38 . 
.SH T, 9 November 2010 p. 19. 
58"'> ·· T. 8 Nm·ember 2010 pp. 36-37. 
583 T. 8 November 2010 p. 41. 
534 Prosecution Exhibit 46. 
585 T. 12 November 2010 pp. 33, 34 (!CSL 
5

% T. J 2 Nowmber 20 l Opp. 5-6. · 
587 

T. 12 November 20]0 pp. 5-7. 
538 T. 12 November 2010 p. 7. 
w,T, 12November2010p. 7:T. l8November2010p, l4. 
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retreatinf The witness did not personally see Rukara throwing the grenade but heard~rnt it from 
others.59 The refugees fleeing the grenades could not all retreat into the church and went into 

b · d ,91 Nyange presbytery or the near y forest mstea .-

341. Around noon, after the stone-throwing attack, the witness left the area to return to his 
school. Upon reaching the vicinity of the communal office, he heard grenades exploding and 
returned to Nyange porish to see what was happening. He saw dead bodies on the road going up to 
Nvange church, and at the church itself He estimated that approximatelv 30 refugees were killed in 
th~ grenade attacks but that there were 200-300 more bodies in the courtyard of the church.

592 

342. The most prominent priest at the parish at the time was Father Seromba.
593 

The witness saw 
Seromba between 2 and 3 p.m. on 15 April 1994 in the presbytery courtyard. Later. Seromba was 
standing at the secretariat of Nyange parish facing Nyange church. Seromba did nothing to prevent 
attackers from killing Tutsis, but expressed concern about the number of corpses that were 
accumulating.594 He spoke to the attackers and they decided to interrupt the attacks so that the 
bodies could be buried. Thev then resumed the attack.59

' There were between 1,500 and 2,000 
Tutsis present at the church tl;at day.5

"" 

343. A group of persons met with Seromba, including Ndungutse, the gendarmes, Kayishema. 
Kanani and other members of the population. After their discussion. Ndungutse asked the witness to 
contact the person in charge of the Astaldi Company's equipment to request the use of its machines 
to bury the dead. The corpses of the refugees killed that day were buried at approximately 2 p.m., 
behind the Caritas restaurant which belonged to Nyange parish.597 They were buried using a speciai 
machine, called a poquelin, provided by the Astaldi Company. 598 The poquelin was used to dig a pit 
and another machine carried the dead bodies and loaded them onto a lorry which in turn dumped 
them into a pit. 599 The witness participated in the bnriaL"'"' 

344. The attacks resumed after the burials. Gendarmes were among the assai lants.6'.ll The 
assailants tried to break open the doors ofNyange church. When this failed, they used dynamite that 
they had received from the Astaldi Company in an effort to blow up the church. When this too 
failed. the assailants attempted to use petrol to bum down the church. Fulgcncc Kayishcma brought 
the petrol in a jerry can. The attackers were unable to kill the Tutsi refugees who were inside the 
church that day.602 

345. Those at Nyange church that day included: Ndungutse, a number of gendarmes. 
Habiyambere, Kanani. and Kanyarukiga. The communal policemen who participated in the attacks 
included: Abayiscnga, Telesphore Nyantara, Anasthase Uzabakiriro ( a.k.a. '•Gicyare"), one 
Makaberi, Appolinaire Rwamagira and Adrien Niyitegeka. Policemen, including warrant officer 

590 
T. l2 No\·ember 2010 pp, 7-8 On the English tn.mscrir1t this l)oliceman is referred 10 as "rvlabJsisc1u!a'"J. ''I ._ t- t- - • ~ 

.,, T. 12 No\.'ember2010 p. 10. 
59' - T. 12 ~\ivember 2010 p. 8. 
~l)j 
- T. 12 Novembt:r 2010 p. \·L 
594 T 12 November 2010 p. 9. 
595 T, 12 November 2010 pp. 9-10. 
596 T. 12 November 20 IO p. 10. 
591 T. 12 November 20](\ pp. JO, 12 (ICSI. 
'" T. 12 November 2010 p. 12 (JCS). 
s9-;, T. "12 November 2010 p. l L 
noo T. 12 Novernher 2010 p. 12 (ICS). 
601 T. 12 November 2010 p. 13. 
0c•2 T. 12 November 2010 pp. 13-14. 
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Habarugira and one Ephrem, opened gun fire on the 1 uts1 refugees a~d the church. A certam 
Uzabakiriho turned O\er his gun because he did not know how to use it.c•(,I 

346. The witness did not see Ndahirnana at Nymige parish on 15 April I 994 but saw him on I 4 
April J 994 at Mutanoga. On that occasion. Ndahimana said that he would not join the attackers _a! 
the parish the next day because he was scheduled to attend the funeral of Dr. Ntawuruhunga."

0
' 

However. the witness did see Ndahimana by the flag post in front ofihe communal otlice on the 
evening of 15 April 1994 at approximately 6:30 p.m. He was having a discussion with IPJ 
Kayishema and communal police officers Abayisenga and Kagenza. Kaybhema and Abayisenga 
were telling Ndahirnana how the attacks that day had unfolded. They told Ndahimana that tile 
attackers had foiled to kill the Tutsi refugees because they had run out of ammunition and 
Ndahimana was not there to distribute the necessary cquipmcnt."06 Ndahimana promised to provide 
h 'hi . ! . rm t em wit tie necessary eqmpment t IC next morn mg. · 

5 .2.4 Prosecution Witness CN.l 

347. Prosecution Witness CNJ, a Hutu student. lived in Gasave secteur, Klvumu commune in 
April 1994.608 He participated in killings in April 1994. induding those al Nyange parish.'•l'a He 
served his sentence and was free at the time of his testimonv.610 The witness knew Ndahimana 
because he was the bourgmestre ofKivurnu commune.611 

• 

348. On 14 April 1994, IPJ Kayisherna came to Karuteyi and asked members of the population to 
go lo Nyange parish on 15 April 1994.612 The witness estimated that he arrived at the Statue of the 
Virgin tvlary between 11 a.m. and I p.m. on 15 April 1994 aboard a lorry used by the communal 
office to transport assailants. At this time, fighting was already ongoing.613 Upon arrival. he saw 
Ndahimana together with IP J Kayishema, the pharmacist Kanyarukiga and a certain Ndnngutse at 
the Statue of the Virgin Mary. Ndahimana welcomed the group of assailants, and aslrnd them to 
dress in banana leaves lo distinguish themselves from the Tutsis. He also told them that 
Kanyarukiga was nearby and ready to provide medical assistance in the event they were injured.611 

Kayishcma then took the assailants to the area where they were to attack the Tutsis. At one point, 
Rnkara, a retired soldier, threw three grenades at Tutsis, who then started retre:lting. Ndahimana 
was still present when this took place.615 

349. After Rukara threw the grenades, the assailants pursued the Tutsis as they retreated into 
Nyange church and locked it. Those who could not get into the church were killed. The witness 
testified that Ndahimana ·'ordered the communal policemen to fire on the persons who were trying 

603 
T. 12 N\:Jvember 201.0 p. 9. 

6
'" T. 12 November 20!0 pp. 13-14. 

,:,o-s T. 18 November 2010 p. 20 (!CS). 
6'J'-' T. 12 N~Jvember 2()10 p. 1.4. 
607 T. 12 November 2010 pp. 14-15. 
008 

T. 4 November 2010 pp. 42-43: Prosecution Exhibit :20. 
l;uci T. 4 November 2010 p. 63 (''Q.: \V,.-,:re you one of these I-iutus v,:ho \Vere t;;trgcting Tutsis, .l'v1r. Witn~~ss? A.; Twas!'): 
T. 5 November 20 JO p. l 1 ([CS) (The \Vitness declared. ''I also played a role in the killirig of other p..:rsons. but the 
<:l~ven persons are persons I physically killed.'"). 
,,-Ju T. 4 NlH'embet 2010 p. 64 (ICS1. 
011 T. 4 Novernher 2010 p. 71. 
612 T. 4 November 2010 p. 50. 
613 T. 4 November 2010 p. 52 . 
. :.HT. 4 November 2010 pp. 47-49; T. 5 Novcmber20JO pp. 22-23 (JCS). 30. 
615 

T. 4 November 2010 pp. 49-5 l; T. 5 November 2ill0 pp. 60-6\. 
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9 
to hide in the tower of the church." He then confiscated the guns of two ge11darmes ,3, rduse~o 
comply ,virh his directive. The Brigadier Mbakilirehe and two communal policemen also refused to 
shoot, and the bourgmestre asked them to hand over their guns as well.w' 

350. After killing the Tutsis who were unable to retreat into Nyangc church. IPJ Kayishema and 
others arrived in a Pajero, bringing foel with them. The assailants slai.ted sprinkling fuel on the 
church tower. but the attempt to burn down the church was unsuccessful.617 The bourgmestre leil 
after 2 p.m., after having given the order to open fire. 618 When the policemen ran oul of ammunition 
they realised that the bourgmestre had gone and that they had to wait for his return to get more 
ammunition. The witness was told that the bourgmesrre had gone to the burial of a doctor, a native 

. l 619 of Rukorn. 

35 l. According to the witness, there were approximately 4.000 attackers at Nyange parish on 15 
April 1994, and approximately 300 Tutsis were killed that day.6'° Kayishcma and Kanyarukiga 
directed the individuals from Kibilira to spend the night around Nyange church in order to prevent 
the refugees who had barricaded themselves inside the church from escaping.621 The witness let1 

6" the church al approximately 6 p.111. £< 

352. The bodies of the Tutsis who were killed on 15 April 1994 were buried in Nvangc close to 
the Carilas res\auranL Witness CDL brought a Caterpillar tractor to dig a mass gravc.623 

5.2.5 Prosecution Witnes1.rBR 

353. Prosecution Witness CBR, a Hutu fanner. lived in Kivumu commune in April 1994.n24 The 
witness participated in the killings at Nyange parish on 15 April l 994.625 He knew that Ndahimana 
was the bourgmestre ofKivumu commune, and oilen saw him drive past in the commune vehicle, a 
red truck to which Ndahimana was entitled "ailer his appointment as bourgmesire.''626 

354. On 14, t~ and l 6 April 1994, the witness went to Nyange church to participate in attacks led 
by Ndungutse."-' On 14 April 1994, IPJ Kayishema drove a vehicle belonging to Witness CDZ 
around the commune. Using a megaphone, Kayishema informed the local population that ''Inyenzis" 

616 
T. 4 November 2010 pp. 5 l-53 ffhe pollcemen Adrien Niyitegeka (a.k.a, "i-kilu.ramu·') and Abayisenga. who \Vas a 

native ofRukoko, fired at the church to\ver. One of the two policemen that 1,,vere disarmed \.Vas -.~alkd ''(Ji-.:adi:1 1. 

'·
17 

T. 4 November 20 IO p. 52 (Kayishema was \Yith a certain KiragL Theodomir, and Arnaud Nibarer~ v,rhen be ,:ame 
and brnught fuel in a Pajero car). 
61

~ T 4 November 2010 p. 56; T. 5 November 2010 p. 31. 
619 

T. 4 November 2010 p. 54 (The \Vitness explained that \Yhe-n the policemen nm out of ammunitions, "they had to 
wait for the return of the bourgmestre because tbi.:rc was no vvay of going to look for ammunition in the commune 
office."). 
620 

T. 4 November 2010 pp. 54-55 (On 15 April 1994, Gatari, a former teacher, wus killed at Nyange church. The 
,vitness could not remi.-:mber th~ names of others killed): T. 4 November 2010 p. 71. 
r.

21 
T. 4 November 2010 p. 56 (Ndungutse and Biyambere were also pn:sent). 

602 T. 4 November 211!() p. 56. 
623 

T, 1 November 2010 p. 6; Prosecution Exhibit 14. 
"·

2
•
1 T. 1 November 2010 p. 6: Pros~cution f,xhibit 14. 

6
~

5 T. l Novemher2010pp. 17-18. 
"' T. I November 2010 p. 6. 
627 

T. 1 November 2010 pp. IL 14 ("Actually. it i-. Ndungutse who led us. He \\·tis our chie[ our teadcr. }le is th<: 
person 1.vho gave us all the ne\;vs and all information in respect of what had happened at the commune ornce. So he is 
the person wbo used to lei! us ,vhat happened at the communi: of/ice and \Vb1--1 also gave Uf> the prograrnme of what v\'as 
going to rake place.''). 
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had invaded the commune. Ndungutse and Kayishema incited the population to launct<a11 attack 
against the refugees.''28 

355. On 15 i\pril 1994, Kayishe1m1 arrived in the same manner in the witness' commune. and 
again incited the population to attack Nyange parish.6

'
9 The witness and other assailants boarded 

trncks belonging to the Astaldi Company which brought them to the parish. The witness believed 
that the transpo1tation had been arranged by the local authorities.630 

356. The trucks dropped !he assailants at the Statue of the Virgin Mary at an m1specified time. 
When the witness arrived. a large crowd of assailants had already gathered ihere. The witness 
estimated that there were approximately eight times more assailants than refugees. When he arrived, 
the witness saw Ndahimana, Ndungutse, Kanyarukiga, K,iyishema, Murangwabugabo, Habarugirn, 
and others.

63
J The authorities moved away from the statue in the direction of Nyange presbytery, 

Along the way, they spoke with the gendarmes. They then met with the priests at the presbytery 
before returning to the CODEKOK! building.632 

357. When the authorities emerged from CODEKOKI, Ndabimana instructed the assailants: 
"Guys, get yourself to work.'' The assailants understood that this was an instruction to kill the 
Tutsis. and launched an attack against the refuge,es at Nyange church.633 The witness estimates that 
the attack began between 11 a.rn. and noon.""4 After giving this order, Ndahimana left with 
commmial policemen to attend the funeral of a doctor from Rufungo.635 

358, In the initial stages of the altack, the assailants threw stones at the refugecs 63" Then a 
certain Rukara arrived with weapons. including grenades.637 From the roof of a shop, Rukara threw 
grenades at the refugees causing many deaths among the Tutsis.638 The assailants then "hopped 
over" the corpses to continue the attack.639 Survivors ran towards Nyange church and locked 
themselves inside, v;;hile others sought refuge in Nyange presbytery and a third group fled to a small 
patch of woods near Nyange parish.640 

359. The assailants chased the refugees toward Nyange presbytery but were stopped by Father 
Seromba and gendarmes. Father Seromba told Ndungutse and !PJ Kayishema. who were leading 
the attack, that the priority was to clear the corpses in the courtyard.041 Witness CDL went to the 
Astaldi Company in Witness CDZ's vehicle,""2 Astaldi sent bulldozers and a truck between 2 and 3 

628
T, l Novcmber20l0pp, 13-15. 

6
~
9 

T. 1 November 2010 pp. l4. 17. 
6

·rn T. l November 2010 p. 17. 
''31 

T. 1 November 2010 p. 17: T. 2 November 2010 p, 18. 
''' T, I November 20 IO pp. 17, 47. 
tiJJ T. t November 21J10 p. 2'.l; T. 2 November 2010 p. 23. 
634 T. 2 :t\'o\·ember 20 IO p. 21. 
,:,Js T. 1 ::\ovember 2010 p. 23: T. '.? November 2010 p. 23. 
6

.::
6 T. 2 November 20 l0 p. 2 l. 

u~·, 
,, T. 1 November 2010 p. 18. 

~~~ T. 1 November 2010 pp. 18-19; T . .2 November .2010 pp. 58-59. 
'"'' T. 1 Nuvember 2010 p. 18. 
640 

T. l NoYember 2010 p. 19. 
641 

T. 1 Novt:mber 2010 pp. 19-20. 
042 

T. l November 2010 p. 20. 
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p.m. The vehicles were used to collect the corpses, to dig a grave under the Caritas builctn(g and;? 
dump the bodies there.643 

360. After the bodies were buried. former soldiers and communal policemen began firing at 
Nyange church and the attack on the church began.644 [PJ Kayishema atTivcd with fuel and the 
assailants then tried to burn down the church but were unsuccessful. 645 

361. The attack continued until nightfoll.646 "[T]owards the end of [their] operation•· 
Interahamwe from Kihilira arrived on Astaldi trucks carrying traditional weapons. The 
reinforcements were asked to spend the night at Nyangc church to ensure that the refogccs did not 
escape durlng the night and tbat the attackers would not arrive late the following day_"·P .At dusk, 
Ndungutse and !PJ Kayishcma informed the assailants that they had run out of "equipment" 
because ''the stock of equipment had been locked up by the bourgmesrre and they were waiting for 
h j. L I " . h ·1 MS t e ret,u11 o tuc >ourgmestre · to give t e assa1 ants more. · 

362. The witness leti Nyange church at approximately 6 p.m. that evening. Ndtmgutse told him 
that Ndahimana returned later to provide food to the reinforcements from Kibilira.649 

5.2.6 Prosecution Witness CBK 

363. Prosecution Witness CBK, a Hutu, was 14 years old in April 1994."50 He was in a position 
to observe what took place at Nyange parish in 1994.651 It is not clear from the transcript how he 
knew Ndahimana, but he was able to recall his full name and position. 652 He believed that Nyange 
church could hold 2,000-3,000 persons.653 

364. On 15 April 1994, the attackers arrived at Nyange parish both on foot and in vehicles. 
"Things were so organised" that vehicles were made available to those responsible f,x transporting 
assailants lo the parish. Among the vehicles used were a white Stout pickup truck belonging to 
Witness CDZ; the Kivumu commune vehicle, a red Toyota Hilux; and Colonel Nzaphakumunsi's 
vehicle, a white two cabin pickup truck.65

" The witness saw the red Hilux at the parish on both 15 
and 16 April 1994, but on those days Ndahimana travelled in the white Toyota Slout belonging to 
Witness CDZ.6

'' 

365. At approximately 9 a.m. on 15 April 1994, the witness saw Seromba, Ndahimana, lP.l 
Kayishema, Kanyarukiga, Mbakilirehc, Witness CDL as well as the conseil/ers Habarugira, 

643 
T. l November 2010 -pp. 20-21; T. 2 November 2010 p. 44. 

644 
T. 1 )Jovt'.mber 2010 pp. 20-22 (The attackers vver~ ex-soldiers and communal policemen from Ki\·unw commune, 

including Adrien Niyitegeka (a.k,a. "Murang\vabugabo'·), Appolinalre Rangira, ivlunmtayama, and ::tn ex-soldier narned 
Kabalisa. Anastbase llzabukaliho (a.k.a. "Giyshade") started 10 tremble \Vhen he fired his gun, so Kabalisa confiscated. 
the gun and ust:d it him~e!f). 
645 T. 1 Nov~mber 2010 p. 21. 
r,t

6 T. '.? November 2010 p. :21. 
•>-n T. I November 2010 pp. 21, 13. 
648 'L 1 N~wetr\ber 2010 p. 2L 
h49 
, T. I November 2010 pp, 30-31; T. 2 November 2010 p. 22. 
u.5o T. 2 November 2010 p. 64 (ICS); Prosecution Exhibit 16. 
651 

T. 2 November 20IO pp, 64-65 (]CS); Prosecution Exhibit 16. 
652

T 3 November 2010 pp. 3-4. 
"'" T. 2 November 2010 pp. 64-66 (!CS). 
'')

4 
T. 3 Novembe:r 2010 pp. 15-16, 26, 53-54 (The Kivumucommune had only one vehick, a red-coloured pickup 

vehicle). 
655 

T. 3 Nuvember 201 G p. 54. 
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Sindabyemera and .Mahame. They went into !he bishop's room in the priests' living (;3ers71\? 
witness did not bear what they said, but after the meeting he saw the group speaking with Hurn 
assailants, after which a large-scale attack took place. The attackers included communal policemen 
who fired on Nyange church with guns. The lnterahamwe were armed with traditional weapons. 
Gendarmes participated in the attack as well. Attackers wore banana leaves and small cypress 
branches to distinguish tl1emselves from the refugees. The witness put on banana kaves for this 
purpose. At one point, Theophile Rukara climbed on the roof of the Cariras building and threw 
grenades at the Tutsis, killing a number ofthem.656 

366. When the Tutsis realised that they coulr.l not defend themselves, they retreated into Nyange 
church and locked themselves in.657 The attackers used fuel to set banana leaves on fire which they 
then threw into the church in order to kill the refugees inside. They then tried to burn down the 
church by ·'sprinkling" fuel around it. More grenades ,vere also thrown that day.658 When the 
"authorities·• realised that their plan to burn down the church had failed. they held another meeting 
at approximately 7 p.m., again at the priests' 1 iving quarters. The following were present at this 
second meeting: Seromba, Ndahimana. [P J Kayishema, Kanyarukiga. Ndungutse, Mbakilirehe and 
Colonel Nzaphakumunsi, among othcrs.659 The witness did not sec Ndahimana between the fir,t 
meeting that finished at approximately 10 a.m. and the second meeting that took place that same 

• 1,r.n evenmg. ·· 

5.2.7 Prosecution Witness CBY 

367. Prosecution Witness CBY, a Hutu, was in a position to observe what was taking place at 
Nyange parish in April 1994. Although he did not live at the parish in ordinary times, he spent the 
entire period between 10 and 18 April 1994 there because of security conditions in the region.

661 
He 

saw Ndahimana twice before the events of April 1994: the first time during his inauguration as 
bourgmestre. and the second time while Ndahimana was travelling along a road.662 

368. On 15 April 1994, the witness saw Ndahimana, !PJ Kayishema; Ndungutse: Kanyarukiga 
and Theodomir (a.k.a. "Kiragi") come into the courtyard of Nyange presbytery at approximately 8 
a.m. to meet with the priests.663 After the discussion. the group left the presbytery. Jmmediately 
thereafter, Hutu assailants wearing banana leaves began throwing stones at the refugees. Among the 
attackers were communal policemen. including Maharnmu. /\ppolinaire and Kabalisa. The refugees 
were able to repel the attackers back to the area around the Sta1t1e of the Virgin Mary. As the priests 
were having lunch at approximately 12:30 p.m., a former soldier called Rukara dimbed on the roof 
of a nearby house and threw grenades at the Tutsi refogees. Many refugees were killed and 
wounded. The surviving refugees then retreated towards Nyangc church. Those who were unable to 
get into the church moved towards the courtyard of the presbytery where gendarmes were 
stationed.664 There, the gendarmes opened fire on the refugees. The attackers, including 

1
'
56 T. 3 November 2010 pp. 12-15. 58 (Among th0 policemen, the witness recognized Adrien Marnhamu, Mbtmgira. 

Kibyutsa and LeonaL He added that the polkemen \Vere carrying rifles, As f:lr as hl~ renk:mb,creJ, they had 
Kalashnikovs and '\mothi;:r type of gun that do not flre munv shots at the same time,"); T. 4 N-ovemher '20l0 p, l. 
6s-1 T. 31\()Vember 2010 pp. 13-14. · 
c, 5s T. 3 November 2010 pp. 15- J 6. 
ssCJ T. 3 November 2010 pp. 1.6-17. 
66

,'.
1 
T 3 November 20 IO p. 58. 

601 T. 9 November 2010 p. 40 UCS): T. 10 November 2010 p. 35 ([CS). 
''

6
~ T. 9 Novembi;:r 2010 p. 36. 

663 T. 9 November 2010 pp. 46 (JCS), 53. 
6
'" T. 9 November 2010 p. 53; T. I() November 20 I() pp. 22. 30-3 l i!CSI. 
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Kanyarukiga, a certain Kiragi. and several communal policemen named Kabalisa, M:3u~nS3 
Jean-Marie, tried to shoot into the church. When they discovered this mode of attack to be 
unsuccessful, a certain Leonard Nibarere came with a luel pump and doused the church walls with 
petrol in an effort to burn down the church. Later, the attackers realised that it was difficult to 
demolish_ the church and became :ery an~[Y, They left and returned with a bulldozer. They stmted 
to demolish the church on 15 Apnl I 994. ·· That even mg, attackers surrounded the church Ill order 
to attack any refugee trying to escape_w, The wimess estimated that 200 rcfogees were killed thar 
dav 667 , . 

5.2.8 Prosecution Witness CDJ 

369. Prosecution Witness CDJ, a Hutu, was in a position to observe what was taking place at 
Nyange parish in April I 994.66

' It is not clear from the record how he knew Ndal1imana, but he was 
aware that he had been made hourgmestre.618 

370. On an unspecified Friday night after President l-labyarimana's death, the witness arrived at 
Nyange parish at approximately 7 p.m, and found that part of Nyange church had been destroyed 
and that there were dead bodies in the comtvard."70 When he arrived, Ndahimana, Father Seromba 
and Kanyarukiga were seated on the veranda of Nyange presbytery having a discussion whicJ1 
lasted approximately two hours. The witness did not know what the authorities were discussing. 6 .' 

When he returned to the church the next dav, he noticed that the church had been completelv 
destroyed 672 · , 

5.2.9 Prosecution Witness YAU 

371. Prosecution Witness YAU, a Tutsi housewife, lived in Kivumu commune in April l 994.673 

Prior to the events of 1\pril 1994, the witness knew Ndahimana even before he became bowgmestre 
of the Kivumu cmnmune. 674 

372. The witness and her family sought refuge at Nyange parish "some days·• after the death of 
President Habyarimana.675 She remained there for three days.676 On the witness' third day at 
Nyange parish, there was a widespread attack and many Tutsis were killed.677 That morning the 
witness saw a Father Kanyiranga aiTive in a bus with a group of soldiers armed with grenades. 
''Before noon," Ka,wiranga met with Ndahimmia, Kayishema, Kanyarukiga, and Father Seromba in 
front of the secretariat. Soon after, Father Seromba met with a group of lnterahamwe and the killing 
began. A teacher named Gatare, who was considered to be an intelleclual, was among the first 
killed. The witness then saw grenades being thrown and fled to Nyangc presbytery. Ndahimana was 

665 
T. 9 November 201{) pp. 53-54; T. 10 November 2010 pp. 27. 30<i2 (ICS), 

Go,, T. 9 November 20 l O p. 54. 
"

67 T. 10 November 2010 p. 24 (!CS). 
,,,, T. l l November 20!0 p. 24 (!CS). 

'°' T. \l November 2010 p. 57 (!CS). 
~

70 
T. 11 f\ovember 2010 p. 30 (The r-.-tajority inters that the witness \V<.\S refenfog to Friday, "15 Aprll 1994). 

•··
71 T, 11 November '.2010 pp. 29-30. 

6
:~ T. 11 Nuvernber 2010 pp. 30-31 (The Majority infers that the \Vitness \';'US referring h1 Saturday, 16 April 1994). 

6
,j Prosecution Exhibit 13. 

674 T. 15 September 2010 p. 54 OCS ); T. 16 September 20 IO p. l 5 r [CS). 
675 T. 15 September 2010 p. 42. 
0 "7'' L 15 September 2010 p. 45. 
6
n T. 15 Se-pternber 2010 p. 48 (The Majority infers that the \vitness' third day at the church wa;-; 15 April I 994). 
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present "as the killings were taking place.""'8 The witness saw IPJ Kayishema and g3ales~ 
Nyange church but did not see any communal policemen.679 

373. At Nyange presbytery, the witness heard Father Seromba ask an lnterahamwe named 
Nyirandayimbushi to kill the refogees who had gone into the presbytery. That evening she heard 
Seromba tell the lnterahomwe that he was tired and that 1hev should go home and rest, but that thev 
should return that night to kill Tutsis who had taken refug; in the bell tower of Nyange church.

68
" 

That evening, Father Kanyiranga entered the room in which the witness and ocher refugees were 
hiding and advised them to flee. Of the 30 Tutsis who fled the presbytery that night, only two, 
. I ct· h . . d 681 
ll!C u mg t e Witness, Slll'VIVC . 

5.2. IO Prosecution Witness CBS 

374. Prosecution Witness CBS, a Tutsi. lived in Kivumu cummune in April i 994.682 The witness 
knew Ndahimana before the events of April 1994 because the witness had visited Ndahimana at the 

I ·1- . l . d" bl · h h" 683 communa ot tee on at east one occasion to 1scuss a pro em wit 1m. 

375. Members of the witness· family were killed on 11 April 1994. The following day he went to 
find refogc at Nyangc parish with his mother and some of his siblings.68

"
1 They arrived at the parish 

on Tuesday 12 April 1994 at approximately 6 a.m. When they arrived. gendarmes were present as 
well as approximately 2,000 Tutsi refugees.68

' 

376. Early in the morning of 15 April 1994, the refi.Igees at Nyange parish heard the sound of 
whistles and drums coming from the hills, which the witness understood to be a signal to 1-!utus io 
begin an attack on the Tutsis at the parish.686 Soon after, Comei/ler Gaiwaza arrived with his 
"army," and other assailants came from neighbouring localities.6s7 

377. The witness was on the church square that morning.688 Attackers came from everywhere. 
Vehicles were bringing attackers to the Statue of the Virgin Mary. 08

' Communal authorities 
requisitioned a vehicle belonging to Witness CDZ and used it to transport assailams.690 

378. Attackers disguised themselves with banana leaves in order w distinguish themselves from 
the refugees.691 At approximately 8 a.m., the witness saw Ndahimana, together with Kayishema and 
anned police officers, in the area where the vehicles were dropping off attackers. According to the 
witness: "It was obvious that it was Ndahimana's grow, which was issuincr instruction to the , r e 

attackers. The ,lttackers stopped there and they would discuss with the group made up of 

678 T. 15 September 2010 p. 49. 
679 T. 15 September 201(1 p. 65. 
6&o T. \ 5 Septembe-r 2010 pp. 50M51. 
681 

T. 15 September 2010 pp. 52-53. 
682 T. 6 September 2010 p. JO~ Prosecution E;,xhibit 1. 
"'T. 6 September 20!0 p. 19. 
0

~
4 T. 6 September 2010 pp. 13-14. 

"
85 

T, 6 September 2010 pp. 14-16 (The witness exphtined that he arrived at Nvunge church ailer killings that occurred 
on Jl April 1994 and that he stayed fi:om ''Tu(!sday w Friday ... The !\:fojurit/as:umes thaefori.:'. that h~ stayed at the 
:1wrd1 from Tuesday, 12 April 1994 until Friday, 15 April 1994). 
,.s, T. 6 September 20 I tl p. 21. 
687 

T 6 September 20 IO p. 25, 
6311 

T 6 September :2010 pp. 15, 19, 22, 26-27. 
'"' 'L 6 September 201(1 pp. 21-22. 
''

90 T. 6 September 2010 p. 28. 
641 

T. 6 September 2010 p. :25. 
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Ndahimana and other authorities." The witness thus interred that the attackers wcr3~1gs -3. 
instructions from Ndahimana. Ndahimana remaine<l in the area until the attackers were ready to 
begin.692 

379. The attack on the refugees at Nyange parish sta1ted at approximately 9 a.m. The refugees 
repelled the assailants by throwing stones at them. The assailants then began using grenades tha1 
··would kill 30 Tutsis in one go." The refugees began retreating and were soon overwhelmed. The 
attack lasted until approximately 3 p.m. Conummal policemen participated in the attack. shooting at 
the relugees.693 The witness saw Kivumu commune conseillers Gatwaza and 1-labarugira at the 
parish that day.69

'
1 Conseiller Gatwaza and other leaders wearing banana leaves surrounded Nyange 

church in order to kill the refugces.695 Another conseillcr, Habarugira. also pat1icipated in the 
massacre, and was armed with a machete and giving instructions to the assailants.6

'
1
' Gendarmes 

also participated in the attack.'''" 

380. The witness survived because he hid in the kitchen ofNyange presbytery. He rhcn moved to 
the corridor and then into the poultry shed where he remained until nightfall. That night he fled to 
Gitarama pr~fecture.698 Of the more than 2.000 refugees at Nyange parish. only about 20 survived 
the massacres.''99 

5.2.11 Prosecution Witness CB! 

381. Prosecution Witness CBI, a Tutsi fanner. lived in Kivumu commune in April l 994.700 The 
witness knew Ndahimana because he was the bourgmestre of his commune.'"' On 7 April 1994, the 
witness sought refuge at a friend's home.702 He then moved to Nyange parish after hearing from 
Tutsis in his secteur that Ndahimana was encouraging the Tutsis to do so. He was told that the 
bourgmestre had already taken Tutsis there in his vehicle, a red Toyota Hilux.7

"
3 He arrived at 

Nyange parish on 12 April 1994 at approximately 7 p.m. 704 

382. The most significant attack on Nyange church tonk place on l5 April I 994. During this 
attack he sav, the following local authorities, among others: Ndahimana, Kayishema, assistant 
bourgmestre Vedaste Murangwabugabo, Kanyarukiga, Ndungutse and a man named Anicet 705 

383. The witness estimated that the number of attackers on l 5 April l 994 was about ten times 
greater than the number of those who had participated in previous a\tacks. causing the attackers to 
outnumber the refugees. The attackers carried traditional weapons, and some wore banana leaves. 

692 T. 6 September 2010 pp. 21-22. 
693 

T. 6 September 201.0 pp. 22-:23 (' A policeman narned Nishyirembere left bdl)re the end of tht~ attack. The witness 
recognised other police: officers named Nihirernbere, Adrian Maharamu Niyitegeka, and Rangira. N<luhimana was 
ordering thos~ communal policemen to shoot at the rdUgees:i, 
6

"
4 T. 6 September 20 IO pp. 23-24. 

695 T. 6 September 2010 pp. 24-25. 
1
~:

6 T. 6 September 2010 pp. 26-27 (Consd!ler llabarugira \Vas in t·lwrge of the Nyange church St:creur), 
r, 

1 T. 7 September 20 IO pp. 8-10, 32. 
698 L 6 Septcml>er 2010 pp. 26-:!7, 29. 
699 T. 6 s,·ptember 2010 p. 27: T. 7 September 2010 p. 2.<. 
700 T. 14 September 2010 pp. 22-24. See also~ T. 15 September 2010 p. 15. 
701 T. .l 4 September 2010 p. 27. 
70>r. 14 September 20!0 p. 28. 
7°) T, 14 September 20l0 pp. 26, 27. 
:ci.i T. J4 September 2010 p. 28. 
705 T. 14 September 2010 p. 39. 
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The witness saw Ndahimana's red Hilux and was rold it had travelled through the wit3 sect r 
and neighbouring communes with a megaphone calling the local inhabitants to go to the parish.''"' 

384. The attack began at about l I a.m. or noon. and continued until about 2 p.m. when it staited 
to rain. The killings 11nally stopped at around 6 p.m. when it started to get dark.707 The attackers 
surrounding Nyange church were armed with traditional weapons. while the communal policemen 
were equipped with modem weapons including firearms. Among the police officers were 
Niyitcgeka, Munyantarama and Telesphore Mbakirirehe. '0~ 

385. During rhe attack, gendarmes and policemen worked in concert with the attackers and shot 
at the refugees. Those who were not shooting stood with the priest and watched the events unfold. 
Many Tutsis were killed that day. 704 

.J86. Together with the relugees, the witness fought against the attackers. When he realised that 
they were being overpowered, he jumped over the church wall and hid in the kitchen of Nyange 
presbytery for about 20 minutes until approximately 4 p.m." 0 While he was in hiding, the witness 
heard grenades exploding. Soon after, gendarmes arrived and asked each person lo identity himself. 
The witness scaled the fence of the presbytery and fled to Kabgayi.711 

387. Prosecution Witness CBN, a Tutsi farmer, lived in Kivumu commune in April 1994. He first 
met Ndahimana in J 991 .712 He and his relatives sought refu!;C at Nyange parish due to the mounting 
hostilities in his commune following the president's death.'L' 

388. On 14 April 1994, the wiiness heard whistles and people were asked ro prepare for an attack 
on Nyange church the following day.714 Then, on April 15 1994, Hutu assailants conducted a large
scale attack on the church. It began at about 8 a.m.715 Attackers coming from the Statue of the 
Virgin Mary, Lugabano and the direction of Nyamiyugiri surrounded the church. 716 Some bore 
traditional arms while others lobbed grenades at the refugees resulting in many casualtics.717 

389. The assailants that day included: Balisaba; Gregoire Gatana; Co11seillers Gatwaza and 
Habarugira; and Mahame, who led the attackers coming from Lugoko: Kanyamkiga; IP.I 
Kayishema; Mupenda, assistant bourgmestre; and various policemen, soldiers and gendarmes who 
collaborated with the attackers and ta~ght them how to use the grenades?' The wit~ess did not see 
Ndahimana leading any of the attacks.' 19 

'.°' T. 14 September 20 JO pp. 35-3 9; T. 15 September 2010 p. 3 8. 
'" T. 14 September 2010 pp. 39-41. 
"'

8 
T. 14 September 20 IO p. 40. 

;'09 -, , 
T.14 Septcmber20l\l pp. 39-41. 

710
T.14 September:2010 pp.41,43. 

711 T. 14 September 20!0 p. 43. 
712 T. 13 September 2(1 lO p. 2. 
7

1J T. 13 September 2010 p, 15. 
71

~ T, 13 September 2010 pp. 20, 56, 62-63. 
'71> T. 13 September 2010 p. 23. 
716 T. 13 September 20 IO pp. 21-22. 
717 

T. 13 September ?:010 pp. 21-23. 
718 

T, 13 September 2010 pp. 22-23. 
710 T. J3 Septemher 2010 p. 58. 
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390. The atiacks were still ongoing when the witness was able to escape from Nya~cih 
between 1 and 2 p.m. by covering himself in banana leaves as the attackers had done._He managed 
to go to the Kabgayi Junior Seminary. The witness' relatives all perished at the church. 720 

5.2.13 Defence Witness Tben;se l'vlu_!rnlliderl 

39 l. Therese Mukabideri, a Hutu, was chief of the administrative and financial department of"the 
Banque Continenta/e Africaine in April 1994.721 She was married to Dr. Ntawurulrnnga and they 
lived in Kigali. The witness travelled from Kigali to Gitarama on 8 April 1994, and then on to 
Kivumu on 1 l April 1994, while her husband remained in Kigali. 722 Ndahimana was a family 
friend. The witness first met Ndahimana when she and the doctor were married in 1986. The doctor 
was the godfather ofNdahimana's sons.723 

392. On 14 April 1994, the witness was informed that RPF soldiers killed her husband during the 
night of 13 April 1994. Ndahimana, Ferdinand and others accompanied his body to Rufongo, in 
Kivumu commune, at approximately 4 p.m. on 14 April 1994.724 Ndahimana stayed in Rutungo 
until past midnight organising the funeral, which was to take place the next day.725 

393. Ndahimana returned to Rufungo at approximately 5 or 6 a.111. on 15 April 1994 to complete 
arrangements for the burial, but left before the body was buried. Before leaving. he informed the 
witness that he had been told there was unrest in Nyange secteur and that he had to trnvel to Kibuye 
to see the pre/et. He left with Anicet Tumusenge v,ho drove him to Kibuye.726 Anicet and 
Ndahimana returned to the funeral at approximately 6 or 7 p.m., but did not stay Jong before leaving 
again. The accused then left again with /1.nicet but the witness did not know where they went.727 

394. The witness estimated the distance between Rufongo and Nyange ro be about I 0 
kilometres.72

' She could not approximate the distance between Rufongo and Kibuye. 72
' 1-lowever, 

she explained that the roads between the two areas were bad.73° 

5.'.!.14 Defence Witness Beatrice Mukankusi 

395. Beatrice Mukankusi, a Hutu trader., lived in Nyange secteur, approximately 50-100 metres 
away from the communal office in 1994.731 

396. On Thursday, 14 April 1994 at approximately 2 or 3 p.m .. 732 the witness loaned Ndahimana 
her vehicle, a blue Daihatsu pickup, to attend the funeral of Dr. Ntawuruhunga of Rutimoo in 

7~• D 

Rukoko secteur. ·" 

720 r. 13 September 2010 p. '.23. 
721 Defence Exhibit 102. 
'
22 T. 7 February 2011 pp. 61. 66; T. 8 February 201 I p. 4. 

723 
T. 7 February 2011 p. 67. 

724 T. 7 February 2(11 J pp. 67-68. 
"' T. 7 February 2011 p. 68; T 8 February 2011 p. 18. 
:
26 

T. 7 February 201 l p. 68. 
'" T. 7 Februarv 2011 p. 69. 
'.13 T. 8 Febnwry 2011 p. 17. 
,s T. 7 February 2011 p. 68. 

'.
10 

T. 8 February 201 l pp. 16. 17. 
'~

1 r, 7 February 2t)l 1 pp. 4-5; Defern.:e Exhibit 101. 
732 'L 7 February 2011 p. 13. 
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397. The witness did not see Ndahimana again until 15 April 1994 

30 December 2011 

at ~~e~(.) 
Ntawuruhunga's foneral. 73

'
1 The witness went to the foneral with her brother-in-law, Anicet 

Tumusenge, in his blue Pajcro. She travelled in the vehicle along with Clemence Mujawimana. 
Anicet's wifo; Sekimanzi Jean, Anicet's younger brother, together with his wife: Bcatrice·s mother 
in law; and Beatrice's driver Alphonse l1,ludaheranwa.735 

7"6 398. They left home at approximately 10 a.m.' Along the way, they encountered Hutu attackers 
and Tutsi refugees throwing stones at each other in the area surrounding the Statue of the Virgin 
Mary,737 and wok a detour to reach the limeral. 738 They arrived at Rufungo just before 11 a.m.

739 

The witness could not estimate the distance between Nyange and Rufungo but said that "there was 
quite a distance between the two localities.''740 When she arrived, Ndahimana was already present 
and coordinating the event.741 

399. Although Ndahirnana was the "master of ceremonies·• at the funeral, when the witness 
described the situation at Nyange parish to him, Ndahimana left the funeral with Anicct Tumusenge 
in Anicet's Pajero and went to Kibuye to see the prefet.74

! Although she could not say at what time 
Ndahimana and Anicet left the funeral, it was not immediately after she arrived at 11 a.m., but 
before she herself Jell at 5 p.m.713 She stated, '·We did not look at our watches, and it was a funeral. 
We did not pay attention to the time."744 On her way home from the funeral, she saw ''many dead 
bodies ... [ and] ... a bulldozer which was collecting the dead bodies."745 

5.2. 15 Defence Witness L.Sonille Murcke_yisoni 

400. Leonille Murekeyisoni, a Hutu. lived in Ngoma in Butare prefecture in 1994. Her husband 
was the bourgmestre o/Kivumu commune from September 1990 until 1993.74

' Her husband and 
Ndahimana were friends.747 

401. The witness arrived at Dr. Ntawurnhunga's foncral on 15 April 1994 at approximately 11 
a.111., but "at any rate ... before noon.''748 Ndahimana was at the house when she got there, He was !he 
"master of ceremonies" together with another man named Anicet. NdahimanJ left before the end of 
the funeral ceremony. She believed it was approximately I or 2 p.m. when she noticed he was no 
longer there.749 A certain Mukeshimana told the witness that Ndahimana had gone to the prefi!clure 
to see whether the prefet could provide him with assistance to solve a security problem in Nyange 

733 T. 7 February 201 I pp. 12-14 
734 T. 7 Febrnarv 2011 p. 14. 
735 T. 7 f•ebruar;, :20 I I p. 45. 
7

" T. 7 February 2011 p. 14. 
737 T. 7 Februar~ 2011 p. 15. 
'.''. T. 7 February 201 l pp. 15, 41-42. 
,:_1,. T. 7 Februarv 201 l pp. 45-46. 
~4r, ~ 

' · r. 7 February 2011 p. 42. 
741 T. 7 Febnwrv 201 l pp. 43, 46. 
742 T. 7 Februai), 2011 pp. 15-16. 
143 T. 7 February 2011 pp. 16, 47. 
~

44 T 7 February 201 l p. 46. 
-'
45 T. 7 Februarv 2011 p. 16. 

7
·
10 T. HJ Febru_;..y 2011 p. 5. 

m T, IO February 2011 pp. 5-6. 
748 

T. 10 February 20 l J p. l 8 (''At any rate, l came there before noon. fvlaybe 11 and some minutes: f 1,.voulJn't be :-,;Jy., 

I \\'Ou!dn't be able to say \Vhether it was 11:05 or l 1: IO. But, generally speaking, 1 V>'ould say it's around l L I cannot 
~ive you the precise time to the minute. No, J can't do that.''). 
'
49 T. lO February 201 I pp. 7-11, l 8. 
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secteur.7
"' The burial itself took place at around 2 p.m. and the funeral ceremony cam~ keJrfi 9 

approximately 3 p.m. No more than 100 people attended the ceremony. 751 The witness left the 
funeral at about .5 p.m. and never saw Ndahimana return. 752 

5.2.16 Defence Witness Anicet TumusengS: 

402. Anicet Tumusenge, a Hutu, was a businessman in Gitarama. 753 On the morning of 7 April 
1994, he left Gitarama to go to Nyange secteur in Kibuye prefecture because of the security 
situation.75

·
1 He is Defence Witness Beatrice Mukanknsi's brother-in-law and the godfather of 

Defence Witness Therese Mukabideri's daughter.755 The deceased, Dr. Ntawuruhunga, was the 
godfather of the witness' daughter.756 He did not know Ndahimana prior to the funeral. 757 

403. The witness knew Dr. Ntawuruhunga well and attended his funeral in Rufungo. Although he 
could not remember the precise date of the funeral, he believed it took place between 14 and I 6 
April l 994.

758 
Ndahimana coordinated the funeral and was already at the house when the witness 

aiTived in the morning.759 During the funeral, the witness was responsible for welcoming guests and 
providing supplies to Ndahimana.760 At a certain point, Ndahimana asked the witness to loan him 
his vehicle so that he cmild go to Kibuye because there were security problems in Nyange. The 
witness feared that Ndahimana was trying to commandeer his vehicle and decided to drive 
Ndahimana to Kibuve himsc!f'61 The witness believed he had been at the funeral for one hour 
when he left with Nciahimana for Kibuye, and that they lell at approximately 1 p.m. 762 

404. As they started the trip. Ndahimana told the witness that he was going to the prejeczure to 
find soldiers because there were security problems in Nyangc.763 The witness drove Ndahimana to 
the headquarters of the pr~fecture. Ndahimana spent approximately 40-60 minutes inside the 
prefer 's office while the wimess waited in the car. When Ndahimana emerged, he was accompanied 
by the prefet. The witness did not know it was the pr~(ei until Ndahimana told him. 764 When 
Ndah imana returned to the car he told the witness that the prejet had infonned him that there were 
no soldiers or gendarmes available.765 

405. The witness and Ndahimana then went to the gendarmerie. Ndahimana left the witness in 
the vehicle while he went inside. 76

'' Ndahimana was at the station for less than 30 minutes. They 
then passed by the house of an agronomist named Janvier before returning to the fimeral. The 
witness estimated they aJTived back at !he funeral at about 6 p.m. The fi.mcral had ended, so he and 

?~() 
· T. t0February20ll pp. ll-12. 

751 T . .10 February 201 l p. 18. 
""'"2 
" T. 10 February 201 I pp. 11-12. 
753 

T. 12 '.-lay 201 l p. 2; Defence Exhibit 128. 
7

:,
4 T. 12 Mav 201 J ll, 3. 

755 . • 
_ T. 8 February 2011 p. 18. 
'
56 T. 12 J\lay 201 l p. 5. 

"'T. 12 Mav 2011 pp. 5-6. 
758 T. 12 J\.·1a), 2011 pp, 5, 12. 
759 T. 12 May 2011 p. 7. 
760 

T. 12 May 2011 p. 12. 
761 T. 12 May :?Ol l p. 7. 
:~'

2 
T. 12 May 2011 p. 12 (''I think we must h.rve left that place around l p.m .. because T srx:nt about one hour there."\. 

,i,J T. 12 !\-fay 20 l l p. 9, 
764

T. 12 Mav 2011 pp. 3. 11. 
_
765 T. 12 Ma~, 2011 p, 9. -
"'" T. 12 Ma} 2011 p. 8. 

The Prosecutor v .. Ndahimana, Case No. ICTR-01-68-T 90 / 274 



Judgement a11dSenrenee . 30 December 201 I g 
Nctahimana had a few beers and left at around 7:30 p.m.767 The witness dropped Nda3a~s 
house at approximately 8 p.m. before returning to his own homc.768 

5.2.17 Defence Witness Clement Kavishema 

406. Clement Kayishema. a Hutu. was the prefet of Kibuye prefecture in April 1994.169 He was 
tried and convicted by this Tribunal for his participation in the 1994 genocide and is crnTently 

. r1·r . . 770 servmg a sentence o. 1,e unpnsonmenL · 

407. During the afternoon of 15 April 1994, Ndahimana arrived at the witness' office at 
approximately 2 p.m. and spent 30-40 minutes meeting with him.771 Ile arrived, without an escort, 
in a blue vehicle with civilian licence plates driven by a person the witness did not know.''" 
Ndahimana briefed the witness on the situation in Kivumu as well as the situation at Nyangc parish, 
and infomied the witness of rumours circulating around the commune that there were plans for a 
large-scale attack on Nyange church.773 Ndahimana asked the witness lo send gendarmes to 
Kivumu as reinforcements, but the witness could not assist him because the gendarmes in Kihuye 
had Jefl for Kigali, 774 Ndahimana asked for petrol and money to pay salaries to his staff and 
requested food and medical care for the displaced persons and war survivors.775 The witness had no 
Ii.tel or vehicles to give Ndahimana.776 

408, Kayishema and Ndahimana talked about the punishment of the perpetrators of the attacks in 
Kivumu commune that day. Ndahimana told the witness that individuals had been arrested and they 
discussed how to transfer the detainees to the Kibuye Prosecutor's oftke.777 

5.2.18 Defonce.Wit.ness.ND13 

409. Witness NDl3, a Hutu, was an employee at the Kibuye pre/i:c111re in 1994. Ndahimana had 
been the witness' student and they would meet ·'once in a while.''77

' 

4!0, He hem·d about the killings at Nyange parish between 12 and 15 April 1994.77
'' On 15 April 

l 994, the witness saw Ndahimana as he was leaving the prejet's office. Ndahimana went to ask the 
prefet for reinforcements in order lo protect the refugees at the parish because the three gendarmes 
already assigned to him were ove1whelmed. The prejet was unahk to assist as most of the 
gendarmes had been recalled to Kigali, and those that remained were to protect the property of the 

d . 7SO gen armene. 

767 T. 12 Mav 201 I pp. 10, 14-17. 
768 T. 12 May 2011 pp. 15, 17. 
709 Defence Exhibit I 18. 
r:~ Kuyishema & Ru:.induna (AC) Judgement, Disposition. 
'd r. 18 April 2011 pp. 31, ol; T. 19 April 2,m p. 8. 
712 T. 18 April 201 I pp. 33-34. 62. 
mT.18April2011 pp.31.63. 
n, T. 18 April 2011 pp. 31-32. 
775 

T. l8 April 2011 pr. 44, 50-5 l. 63. 
07

' T. 18 April 201 l pp. 31. 33-34, 44. 
777 T.19Apri120JI pp.12-13. 
:;: T. 17 January 201 l pp. J 1-12; Defonce Exhibit 84. 
· _ f. 17 January 2011 p. 21. 
1
" T. 17 January 2011 pp. 37-38. 40. 
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5.2.19 Defence Witness ND24 

41 l. Witness ND24. a Hutu. was a small businessman living in Kivumu commune in April 
1994.781 He parricipated in the genocide. 781 The witness first became aware of Ndahimana when 
Ndahimana became hourgmestre in October [993.783 

412. On 14 April 1994. the witness was manning a roadblock at about 3 or 4 p.m. when a vehicle 
arrived carrying the remains of a person who used to live in Kigali. Approximately 20 minutes later 
the bourgmestre passed through the roadblock. The guards manning the roadblock !earned thar the 
occupants of that car were going to the residence of the deceased person. 734 The hourgmestre was in 
a private car. not the communal vehick.

785 

413. On 15 April 1994. the witness arrived in Nyange secleur at around 7 a.m. and went to the 
roadblock together with other people. They stopped a number of vehicles that day but the witness 
could not remember any dctails.786 

414. That day a large-scale attack began at approximately I 0:30 a.m. The assailants were led by 
Ndungutse. JPJ Kayishema and the vice-chairman ofthe local cou1t. Gacabuterczi Kayisliema gave 
orders to the assailants. Some of the attackers c,1me in a car belonging to a certain Mutuyimana. 
Others came by lorry or on foot. Many of the attackers covered themselves in banana le,wes. lluius 
and Tutsis were throwing stones at each other. The witness left the roadblock and went to throw 
stones as well. At some point, Rukara.. a reserve officer "who was able to take position on a roof:' 
threw a grenade at the Tutsis who retreated and locked themselves into Nyangc church. Later thar 
day. a Caterpillar was brought to destroy the church.787 No firearms were used that day except for 
grenades_nx 

4l5. It began to rain at approximately 4 p.m. and the attackers left the church. That same day. the 
witness saw Ndahimana at around 8 or 9 p.m. in a private Pajero driven bv a trader named Anicet 
coming from direction ofKibuye. The witness and his group searched the ;ar but found nothing.789 

When they searched the car, those manning the roadblock realised that the hourgmestre was inside. 
The witness and his group opened the roadblock to let the car go through and Ndahimana went to 
Nyangc presbytery. He did not stay at the presbytery long and the witness saw him leave.70

iJ 

"C,j 
416. Anyone going by road to Nyange church would have had to pass through the roadblock.' 
Although he acknowledged that he was not at the roadblock at all times. he asserted that Ndal1imana 
could not have passed through the roadblock between 14 and l 6 April l 994 without the witness 

ni T. 11 Februarv 201 I pp. 2, 14; Defonce Exhibit 112. 
~wJ. T. 21 Februar), 201 I pp. 2-3. 
'
33 T. 21 Februarv 21111 p. 6. 

'." T. 21 February 2011 pp. 8-9. 
'
85 T. 21 February 2011 pp. 22, 26. 

786 T. 21 February 2011 pp. 9-1IJ. 
'." T. 21 February 2011 pp. I 0-12. 
188 T. 21 February 2011 p. 4 l. 
~sr. . 
~ · f.11 February 2011 pp. 12, 24-25. 
~~o T. 21 February 201 J pp, 12-l3 (quoted), 22, 24. 
''

11 
T. 21 FebruaJ.'y 2011 p. 23 ('"Yes. Anyone cc-ming from the roaJ Llrnt came from Kigali could see the roadblock. 

Wlwn you yvere going to the church, you. of necessity, had to pass through that roadblock. And what--and it was 
compt)Scd oftv,:o sticks, y0u knov.:, from one end of the road to th(' ()thcr.''). 
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like him couldn't have passed through such :.}a,e wittrut knowing about it, adding, "A person 

I k
c • .,792 

peop e nowmg. 

5.2.20 Defence Witness ND34 

4 I 7. Witness ND34, a Hutu farmer, lived in Kivumu commune in April 1994.
793 

He participated 
in the I 994 genocide but not at Nvange church.'"' The witness first met Ndahimana in 1993 and 

_, , 79~ 
was later told that he had been elected bourgmes/re ofKivumu commune. ' 

41&. The witness went to Nyange church on 15 April 1994 at approximately 5 p.m. There he saw 
corpses in the courtyard as well as two Catcrpillars--0nc was gathering corpses while the other was 
digging a pit behind the Caritas huilding. 796 He left the church at approximately 5:30 p.m. when it 
started raining. While at the church, he saw two policemen, Appolinaire and Gicadi. talking to 
"those who were present" and telling them to gather the corpses and bring them to the Caterpillar. 
He also saw Kayishema, Gacabuterezi, Witness CDL. and Ndungutse.

797 

5.2.2 I Defence Witness ND22 

4 l 9. Witness ND22, a Hutu farmer, lived in Kivumu commune in 1994.798 He knew that 
Ndahimana was the bourgmestre of Kivumu commune. 79

'' The witness participated in the attack of 
15 April 1994 on Nyange church and was imprisoned for eight years but was free at the lime of his 
testimonv 800 

a • 

420. The witness did not see Ndahimana al Nyange parish on 15 April 1994.sni That day, the 
witness arrived at the Statue of the Virgin Mary at 7 a.m. /\ large number of Hutus were galhered 
there as well as the following ·•officials"': Kayishema, Ndungutse. Mbakilirehe and Witness CDL. 
Hutus continued to arrive. some on foot. some on board of lorries. Tile officials were next to the 
Statue of the Virgin Mary telling members of the population that they had 10 confront the Tutsis.sr'2 

'·At some point" Hutus, including the witness. and Tutsis began throwing stones at each other. 
Kayishema. who was furious, asked Ndungutse where the bourgmestre was. Ndungutse answered 
that "he had gone w see his friends, the lnkotanyi.'' Tutsis managed to repel the Hutu attackers back 
to the Statue of the Virgin Mary, but Rukara then threw three grenades at the T utsis, and the Tuts is 
retreated back to Nyange church. Approximately I 00 Tuts is who were unable to get into the church 
were killed by the assailants. 803 

42 l. Seromba asked that the bodies "be taken away and kept somewhere." Subseq11ently, two 
Caterpillars were br~ught one_ t~ diWJ grave and th_e _other one to transport the bodie~ that were 
buried below the Canlas bu1ldmg. After the k1llmgs and the hunals, a Caterpillar began 

Y
12 T 21 February 2011 pp. 27 (quoted). ~8~29, 

79:i ·r, 17 February 2011 p. 59: Defence Exhibit 111. 
'/94 f. 17 Fehruary 2011 p. 65. 
7

u
5 T. 17 February 2011 pp. 59-60. 

796 T. 17 Febrnary 2011 p. 64. 
~

9
'. T. 17 February 2011 p. 65 (The witness said that Gacabuterezi was the president ofthe Canton court). 

19
' T. 20 April 2011 pp. 2, 19: Defonce Exhibit 125. 

799 T. 20 April '.'011 p. 3. 
"'

0 T. 20 April 2011 pp. 14-22. 
80

' T. 20 April 2011 p. 20. 
'"' T. 20 Apri I 2011 pp. 4-6. 
so.< T. 20 April 2011 pp. 6-7. 20, 24. 
"·' T. 20 April 2011 pp. 8, .l l. 
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destroyinu Nvange church, but it started raining and the demolition stopped becau3e4ie~P 
h (, 

0

·11 • k . k . I · d ,os t e .aterp1 ar ·ept gettmg slue · Ill t 1e mu . 

422. The attack started at 10 a.m. and ended between 4 and 5 p.m. When the witness left, some 
attackers remained at the site.'06 

5.2.22 Defe11ce Witness ND6 

423. Witness ND6, a Hutu. was an Astaldi Company employee in April 1994. He was also 
Telesphore Ndungutse's neighbour at that time."'11 He knew that Ndahimana was the bourgmestre 
of Kivumu commu11e_&08 He participated in the killings al Nyange parish.809 He served his sentence 
and was free at the time of his testimonv. 810 The witness knew Ndahimana well because he would 
see him at mass ai Nyange church.'11 

• 

424. ·rhe witness did not see the bourgmesrre on 14, 15 or 16April 1994.81 c Al approximately 11 
a.m. on 15 April l 994, the witness and other assailants left for Nyange parish aboard a Jorry 
belonging to a certain Mutuyimana. The truck continued to pick up assailants as it moved towards 
the parish and held more than 30 persons by the time it arrived.813 

425. The lorry stopped by the Statue of the Virgin Mary. where the assailants met Ndungutse and 
other attackers. Ndungutse instructed the attackers to wear banana leaves so that they could be 
distinguished from Tutsis. 814 No meeting was held at CODEKOK[ before waging the attack. and no 
meeting was held on 15 April 1994 by authorities from the commune at Nyange church or its 
vicinity. lf a meeting had taken place. Ndungutse would have told the attackers about it.815 

426. More than LOOO refugees were at Nyange parish. hoth inside and outside Nyange church. 810 

The assailants were fewer in number but their numbers grew as the attack progressed. Ndungutse 
gave the signal for the attack to begin. In the meantime, the refugees staited throwing stones at the 
assailants and managed to repel them toward the area of tl1e CODEKOKI building.w 

427. A soldier named Rukara then devised a plan to lie on the roof of a building in order to throw 
grenades at the refugees. Ndungutse ordered the assailants to provoke the refugees so that they 
would emerge from the courtyard. The plan worked. and after Rukara threw a second grenade at the 
refugees. they stumbled towards Nyange church. l'vlany Tutsis at the entrance of the church were 
killed while those inside the church locked themselves in. At an unspecified time it started to rain. 
The attackers sprayed petrol on the church doors in order to order to burn them down but did not 

805 T. 20 April 201 l pp. J l-12, 
8°' T. 20 April 2011 pp. 7, 8. 
807 T, 26 January 2011 p. 61; Deft~nce Exhibit 99. 
80s T. :26 January 2011 p. 64. 
80

ci 'L 27 January 2011 p. 18. 
810 T. 27 .fanuar;- 201 J p. 20. 
rn T. 27 January 201 I pp, t7-18. 25, 29. 34 (!CS). 
812 T.'27January201l pp. 17-l8.25,29,34(JCS'L 
~

13 T. 27 January 20.lJ pp. 8•9. 
814 

T. 27 January 2011 p. 9 (The \vitnes:; added that a man callt~d R\\'arakabije coming from Kibifaa \Vas also umong the 
assailants). 
315 T.27January20!1 p.14. 
""· T. 27 Januar) 2011 pp. 10-11, 35-36 iICS). 
si? T, 27 January 2011 p. 14. 
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succeed. Finallv the assailants decided to throw stones at the refugees through the wi3,v~};hs . 

., , 819 
The attacks at the church ended at approximately 4:30 p.m. 

428. Among the attackers at Nyange church on 15 April l 994, the witness saw IPJ Kayisbema 
and Witness CDL. He also saw communal police officers named Munyantarama and Niyitegeka 
later when corpses surrounded the church. The policemen had come from the commune office and 
"were surprised'' to see '·this horrible scene."820 The policemen arrived at the church approximately 
one hour after the start of the attack that beg:-tn between 10 and 11 a.m. By the time they arrived, a 
number of Tutsis had already been killed while others had taken refuge in the church.821 They did 
not speak to anyone but one of them shot twice in the air. The police did not arrest any perpetrato\~ 
bur could not have done so as Kayishema was present. and was one of the leaders of the atlack:-
Gendarmes were in the backyard of Nyangc presbytery but "gave up" because there were too many 
attackers.823 The witness did not see any conseillers at Nyangc church nor did he sec any 
assistant bourgmestres. 824 

5.2.23 Defonce Witness ND12 

429. Witness NDl 2, a Tutsi farmer, lived in Kivurnu co111mu11e in April 1994.825 He went to seek 
refoge at Nyange parish on 13 April 1994.826 Ndahimana came to Nyange presbytery on 14 April 
!994 at approximately 2 p.m.827 

430. On 15 April 1994 an attack was launched between 9 and l l a.m. The attackers were led by 
Ndungutse, Kayishema, Gacabuterezi, Witness CDL and many olhers.828 

431. The witness did not see did not see anyone arrive at Nyange parish in a vehicle that day.829 

The attackers headed towards Nyange church to kill the refugees and the ge11darme,· repelled them. 
Subsequently, there was another attack involving many fnterahamwe who arrived whistling and 
shouting loudly. The gendarmes were no longer present. Some lnrerahamwe were armed with 
grenades, One, named Rukara, threw grenades at the refugees. Some were killed and others 
retreated into the clmrch.830 The witness was among those exchanging stones with the assailants, 
but then retreated when the assailants began to use grenades.831 The attackers then tried to bum 
down the church using fuel but did nut succeed. A Caterpillar later arrived lo bury the victims in a 
place called Rubagano. At approximately 4 or 5 p.m., the Caterpillar began attacking the walls of 

O\Js T. 27 January 2011 pp. 11-13 (The pers('l1 \\:bo sprayed the petrol on the dmn:h's door:::, 1,,vas called Arnold and \vas 
assisted by on(! Faustin lhvurinaniye), 
819 T. 27 January 2011 p. 14. 
"

0 T. 27 fonuarv 2\ll 1 pp. 13, 29-31. }9-4\. 
821 T. 27 JanuarY· 20 l I pp. 3 J-32. 
8')) 
-- T. 27 January 2011 pp. 29-3 l. 

3
~
3 T. 27 January 2011 p. 36 (IC:S). 

~
24 T. 27 January 201 Ip. 2L 

825 T. 19 January 20 I I pp. 1-2; Defence Exhibit 86, 
\Q,E, T. 19 January 201 I p. 3. 
"' T. 19 January 2011 pp. 4-6, 14-!5. 
8~~ T. l 9 January 2011 p. 6 {The \Vitness explain~d that Gacabuterezi was a magistrate). 
82

··• T. 19 January 2011 pp. l l-12 (The ,-..·itness kne,v that a Yehi<:le had been seized from VVitnt-ss CDZ but be J1d not 
sc;e it that daY). See Chapter JJL Secti011 2.3. 
''° T. 19 Jan~ary 2\ll 1 pp. 6-8. 
831 T. l9Januur_y 2011 pp. 6. 16. 
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the church but stopped vvhcn it began raining. The 
including the witness, remained inside the church.832 

J() Dcc~:r 21!1 I 

Inrerahamwe withdrew and~ rcft~s~ 

432. Ndahimana did not come to Nyange parish on l 5 April 1994.333 The witness left the parish 
on 15 April [ 994 at approximately midnight together with Witness ND 11. When they left Nyange 
church, Witness ND! I told the witness that refugees had told him that Ndahimana had asked a 
policeman to open fire on the attackers trying to kill the refugees. 834 

5.2.24 Defence Witness NDI 1 

433. Witness ND! l is a Tutsi survivor of the genocide. ln 1994 he lived in Kivumu comnnme. 
He knew that Ndahimana was the bourgmestrc of Kivumu wmmune and saw him twice before the 
events at Nyange parish. The third time was when the witness went to seek refuge at Ndahimana's 
house on the night of 15 April 1994.'35 

434. On 14 April 1994, the witness went to seek refuge at Nyange parish.83
" Between 10 and l l 

a.m., on 15 April 1994, a large number oflnterahamwe arrived at the parish blQwing whistles. The 
witness and other Tutsi men threw stones at the assailants and repelled them back tow,m1s the 
Statue of the Virgin Mary. The assailants then began throwing grenades at the refugees, and the 
refugees retreated back to Nyange church. Among the a!1ackers were Witness CDL, Ndungutsc and 
IP.I Kayishcma. The witness did not see Ndahimana. There were approximately 1,000 refugees and 
3,000 assailants at the parish that day. 837 

435. While the witness was inside Nyange church, a man called Leonard arrived with fuel and 
sprayed the church with petrol. The refugees then saw a ''special motor'' arrive. It dug a pit in which 
the dead bodies were buried. This machine was used to attack the north side of the church. 
Subsequent!{' it began to rain and nightfall came. The special motor remained at the church 
compound.8 8 

436. No meeting was held that day at the Nyange church compound or in the backyard ofNyange 
parish. The witness and others were in the bell tower and would have been able to sec if such a 
meeting had taken placc.8w That night, the witness was in the bell tower when he heard assailants 
saying that the Tutsis would be killed the following day. The witness then talked to a gendarme 
who "'allowed" him to leave the church at about midnight.840 

437. The witness fled with Witness ND12. At one point, Witness ND12 decided to take another 
direction. The witness went alone to seek refuge at the house of the accused because he had heard 
that the bourgmestre had assisted T utsis from Kigali secteur. When he a1Tived, Ndahimana asked 
him about the prevailing situation at Nyange church because he had not gone there. Ndahirnana told 
the witness that he had asked for assistance from the prejet. Suhscquently, he gave the witness food 

~
31 T. 19 January 201 I pp. 6-8, 

81'\ ·- T, 19 January 2011 p. 7. 
834 T. 19 Januar)· 2011 p. 8. 
s.

35 Defenre Exhibit 85:. T. 18 Januarv 2011 p. 30. 
'sJ6 ~ 

T, 18 January 2011 p. 31. 
837 T. 18 January 2011 pp. 34-35. 5IM52. 
818 T.18.lanuary2tll1 rp.35.40. 
S.

39 T, IS January 2011 p. 35. 
840 T. 18 January 2011 pp. 35-36. 66. 
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and provided a policeman named Munyantarama. who was guarding his house. to escc::3?e w1mehf 

h . h h Id . (·,. '" 841 
across t e nver sot at e cou contmue to .,1tarama pre,ecture. 

5.2.25 Del1mcc Witnes§ Nil?. 

438. Witness ND7. a Tutsi farmer, lived in Kivumu commune in April 1994. She first saw 
Ndahimana when he campaigned in 1993. and later saw him around the commune .'

42 

439. The witness sought refuge at Nyange parish on 10 April 1994.843 On 15 April 1994, a large 
attack took place beginning at approximately 9 a.tu. The attackers assaulted the refugees who tried 
to defend themselves by throwing stones ai the attackers. ln the allemoon, many refugees died 
when the assailants threw grenades at them. The refugees rerreated back into Nyan(?.e church, and 
those who were unable to enter were attacked by Hutt1s outside the church building.'44 The witness 
was wounded with a machete. She and others refogees then went to hide in a room in Nyange 

t 845 pres >ytery. 

440. Immediately after she and other refugees entered the room between 3 and 4 p.m., gendarmes 
locked the room so that the attackers could not get at the refugees.846 From that room the witness 
could see other rooms in Nyange presbytery, and from the window she could see Nyange church 
and the bell tower.847 When the witness entered the room she could see the leaders of the attack 
outside, who were Kayishema, Witness CDL and Ndungutse. She added that '·these are the persons 
who had the bulldozers come and bury the bodies of persons who had been killed.'" The victims 
were buried in a place called Rubagano.'48 Among '·the authorities" who came to the church thar 
day she also recognized a number of conseil/ers including Jean Rwajekare. and the con1ei/la of 
Sanza. Sindabyemcra. She reported seeing Father Seromba there as well. She did not know 
Kanyarukiga.849 She did not see Ndahimana during the attack but saw him between 8 and 9 p.rn, in 
the courtyard of the presbytcry.850 

5.3 Deliberations 

5.3.J Credibilitv of the Witnesses 

5.3.1.1 Prosecution Witness CBT 

441. Prosecution Witness CBT participated in the attack on Nyange church on 15 April 1994, but 
testified that he did not participate in the attack the next day.851 He pied guilty to having 
participated in the genocide before a Gacaca coUit and was released in 2003 after spending eight 
years in prison.852 He is an accomplice witness; however, it does not fall from his testimony that-he 

Jl-tJ T, 18 January 201 I pp, 37-38_. 40, 50, 54-55. 
842 T. 24 January 2011 p. l; Defence Exhibit 93. 
843 T 24 January 2011 p. 3, 
844 T. 24 Jmmarv 2011 pp. 8, 35•36, 
,qs T. 24 Januar·y ?011 pp, 9-11. 35 (The witness identified the location of the room in a picture sbov..'n to her); Defenct 
Exhibit 94. 
'" T. 24 January 201 I pp. 14-15, 35, 38. 
347 T. 24 January 2011 pp. 9-11, 15, 37; T. 24 January 2011 pp. 15, 37, 
'·" T. 24 January 2011 pp. 14-15. 38. · 
849 T 24 January 2011 p. 38. 
s~n T. 24 .fmrnary 2011 p. 8. 
i:il T. 7 September 2010 p. 53; T. 8 September 2010 pp. 4. 5. 
35

~ T. 7 September 2010 p. 56. 
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might have any particular motive to charge the accused. The Majority notes he is t~lht~ { 
who mentioned the presence of all communal authoriiies at the church on 15 April 1994: 
nonetheless. this point does not necessarily render his testimony unreliable.'53 

442. The witness gave several previous statements to !CTR investigators and also testified in the 
Seromba case.854 Witness CBT discussed the 15 April 1994 killings at Nyange parish in his August 
2000 statement. The Maioritv notes that he did not mention Ndahimana's presenceat the parish on 
15 April 1994, although ·he d.id name a number of other persons present at the time.'55 The tvlajority 
also notes that in his October 2001 statemem, the witness did not mention Ndahimana's presence at 
the parish on 15 AJ)ril 1994, although it appears that Gaspard Kanyarukiga was the focus of this 

g.;() 
second statement. · 

443. The witness acknowledged th,1! he did not mention Ndahimana·s involvement in either 
statement, but claimed that he had done so in a guilty plea to the Rwandan authorities dated 
18 January 2001. 857 The Majority observes that. in this statement the witness said that Ndahimana 
was among those who used "arrows and guns.''8'

8 Despite the fact that the witness referred to the 18 
January 2001 statement as a guilty plea, the Majority notes that he did not con less any of his own 
actions; rather, he reported to the Kibuye Prosecutor the involvement of more than 15 persons from 
Kivumu commune, most of them holding position of authority. The Majority notes that this 
statement should be viewed with caution. as the witness was still ,ktaincd in 2001 and might have 
had an interest in involving the pre-1994 authorities. 

444. The Majority is also troubled by the witness' acknowledgement that he was not smc he 
would be able to recognise Ndahimana in court due to poor eyesight and the passage of timc.859 

While the witness was not asked whether or how he knew the accused in I 994, his evidence 
suggests that he did in fact know that Ndahimana was the bourgmestre of the Kivumu c011m1w1e."'" 

445. The witness' failure to memion Ndahimana's presence at Nynnge parish on 15 April 1994 in 
his first two statements, and his failure to identify Ndahimana in court, does not necessarily render 
his sworn testimony in these proceedings unreliable; nevertheless, the Majority may rely on his 
evidence only when corroborated. 

S-'iJ T. 7 Septemher 1010 pp. 40-41, 43 ("·For exampiei there \Vas the inspe('.l\)r of tht'. judk-ial ~-..olice. Ku)'hhema. 
assistant bourgmestre, Anastas. then another one ..::ailed Penda, the: Cantonal court presiding judge. Habiyambere, and 
then ther~ ·was !v1baki.1irehe. Bowgmes1re GrCgoire Ndahimana, there ,vas also Mr. Leonard Nibarere, there ,,va::,. Adrien 
Niyiteg:eka, who \vas communal policenum. There ,vas a -policeman whose nickname w~ Gicha<lc (phonetic}; there was 
.l\'lr. Appolinaire Rangira. ,vho was also a communal officer~ there \Vas also communal l'.Nmz-dlors or consei!!ers and 
other officers of the commune. For example. Nyiramukira ,vho \'v'as the communal vet,.:rinary officrr. There \Vert:
sever.al offi1.:ials there."'). 

s.s
4 

Defence Exhibit 9; Defence Exhibit IO; Defence Exhibit 11: Defence Exhibit 12, 
85

~ T. 7 September 2010 pp. 61 1 66; T.8 September 2010 p. i Defonce Exhibit 9 (The witness detaile<l the 15 April 
1994 killings but did not refer to the accused. _Hov.,ever. he mentioned the accused in the foflmving rontext: "The same 
da)' I \Vas at the church, l noticed that Ndunguts~: 1-vas ·armed H.:ith a gun, which according to hi/militiamen had been 
issued to him by the bowgmes1re. The following: day, the bourgmestre had retrieved the \.VC:apon but Ndungutse haJ 
used it in the night to tire shots in the air."). 
ss,'. Deferiet: ExhibH. 10. 
,m T. 8 September 2010 p. 5. S'ee also. Prosecution Exhibit). 
853 Prosecution Exhibit 3. 
859 

T_ 7 s~ptember 20l0 p-. 52. 
St,n T. 7 St:ptt:mber 2010 p. 52 (The v .. fo1tss kne\v that Ndahimana \Vas hourgmestre for aboul six months and he caml.': 
from Rufnngo). 
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5.3.1.2 Prosecution Witness CDK 

446. The Majority recalls that Witness CDK paiticipated in the attack on Nyange church on 15 
April 1994. Th~ witness pied guilty. was sentenced to 25 years, and remained in prison at the time 
of his testimony. He is therefore an accomplice.861 

447. In his 2 October l 994 statement to Rwandan authorities, Witness CDK denied having 
participated in the killing of a child. However, in a later statement and guilty plea to the Rwandan 
authorities dated 26 October 1994 and 3 August 2000 respectively, he confessed to having killed 
this child and named several co-perpetrators in that killing. The Majority notes thai the w\lness 
made no other reference to the killings at Nyange parish in any of these three declarations.'"-- In a 
fourth statement dated 18 August 2000 the witness denied having participated in any other crime.'"-' 

448. fn his initial statement to !CTR investigators on 11 October 2001, the Witness 
acknowledged having been at Nyange parish on 15 April [994. Although the statement appeared to 
fiJcus primarily on Kanyarukiga, the witness indicated that Kanyarukiga, Ndungutse and Kayishema 
were the ··three main people in charge of what was going on that day:• The witness also noted 
Father Seromba's presence, but did not mention Ndahimana.864 

449. In his 24 January 2002 statement to the Kivumu 'Truth Commission. the witness also did nm 
mention Ndahimana·s presence. The witness explained the omission by stating that he was 
specifically asked to discuss the role of Kanyarukiga.865 Moreover, the witness claimed that a 
certain Nzabagerageza told him that he was only to discuss those names provided to him and that he 
was therefore "prohibited'' from mentioning Ndahimana, or else he would have been put in 
prison. 

866 
The Majority considers these explanations lo be unpersuasive. 

450. The witness first mentioned Ndahimana·s presence at Nyange parish on 15 April 1994 in his 
29 January 2003 statement to !CTR investigators. Here, the witness specified that he was adding 
information to his 200 l statement and provided more detail. The Majority observes that while the 
witness gave severnl previous statements. he only charged Ndahimana after he was indicted before 
this Tribunal. ln addition, the witness· prior statements io the Rwandan authorities show rhal be 
tried to minimise his own responsibility in the genocide. This as such does nor render his sworn 
testimony unreliable. However, coupled with the fact that he was still detained at the time of his 
testimony, it is possible that he had a motive to charge the accused in order to share or shift the 
blame. His approach could also be motivated by real or perceived gains in terms of conditions of 
incarcerations. In sum, the Majority may rely on his evidence where it is corroborated. 

5.3.l .3 Prosecution Witness CDL 

451. Witness CDL was arrested and convicted on two occasions for crimes connected with the 
1994 genocide. The Majority is unable to determine the precise time of his first arrest and 
conviction. He was arrested a second time whilst completing the community service part of a 20 
year sentence and again convicted of crimes committed during the 1994 genocide. He was serving a 

861 
T. 8 November 20IO pp. 39-40 (]CS), 

$o
2 

Defentc Exhibit 57; Defence Exhibit 58; Defence Exhibit 59. 
863 Defonce Exhibit 60, 
864 Defenct! Exhibit 54. 
s,:,.s Defence Exhibit 56; T. 8 November 2010 pp. 57-58. 
'°6 T 8 November 2010 pp. 58-61 (JCS). 

The Pro.rncutoni. Ndahiman11, Ca.se. No. lCTR-01-68-T 99 / 274 



Judgement and Sen/enc,; . 30 Dcn7..'112_ 9' 
life sentence frir these crimes al the time of his 1estirnony.867 According to the witness. th~dingV 
at his second trial were based on false testimonv. The witness claims that he was falselv charged 
with distributing weapons used during the attack on Nyange church. and organising and chairing 

. d . I . h h k I d RM meetmgs urmg w 11c t e attac s were p anne . 

452. The Majority notes that in a letter written by the witness to the Kibuyc Prosecutor in 1999. 
he said that he was not on good tcmis with Ndahimana.869 At trial. he confirmed this statement but 
clarified that his differences with Ndahimana were ideological and not personal.870 

453. Despite th.ese issues. the Majority notes that the witness• evidence was consistent and 
detailed. Neveitheless. Witness CDL is an accomplice witness, and the Majority bears in mind that 
he may have invented or exaggerated Ndahimana·s role in the attacks in order to minimise his own 
responsibility. For example, in a statement provided to ICTR investigators in 2001, he claimed: ··J 
did not take any active part in the killings ... I was only an observer."871 ln 2002. he only admitted to 
requesting machinery for the burial of corpses, adding that ·'during the killings .. .I only tried to 
reprimand the people who attempted to inflict injury on the innocent victims and loot them ofiheir 
property ."872 A \though the witness is not on trial, a number of witnesses in this case have testified 
that he was among the principal attackers at Nyange parish. For example. Witness CBK testified 
that Witness CDL took part in a meeting at the priests' quarters on the morning of 15 April 1994, 
and Witnesses CNJ. CBT. ND12 and NO? all noted that he was among the leaders of the attack thar 
took place on 15 April 1994. Jn addition. Witness ND9. a Gacaca judge, testified that Witnesses 
CDL was accused of being one ofNdahimana's co-perpetrators in the Gacaca proceedings against 
Ndahimana that were held in Rwanda.873 Given these concerns with regards to the witness' 
credibility and reliability. the Majority may only rely on this witness' testimony as to the events of 
15 April 1994 where it is corroborated. 

5 .3. l .4 Prosecution Witness CNJ 

454. Witness CNJ participated in 1he 15 April 1994 attack on Nyange church. He spent eight 
years in pr(son and was released. in 2~08. He_ b therefore a_n a_ccon}£lice witne_ss._ and the Majori1y 
bears this m mmd whtle assessrng his cred1b1ltty and reltab11Jty.◊ 4 I he M3c1onty notes that the 
witness was detained at the time he gave previous statements to !CTR investigators, as well as when 
he testified in this case. Therefore. the Majority will consider his evidence with c,mlion. even 
though the witness asserted that he was under no pressure to implicate authorities and that he did 
not receive a reduced sentence in return for tesrifying before this Tribunal.87; 

455. In a guilty plea dated 21 August 2()00, the witness did not specifically mention 
Ndahimana.

870 
Jn a subsequent, undated statement updating a 1998 confossion, he also failed to 

8
~

7 
T, 12 November 2010 pp. 33~34 (]CS). 

'"' T. 12 November 2010 pp. 33-34 (JCS). 

%
9 

Specifically, he wrote: " ... let me inform you that r \Vas not on gooJ terms \vith Bourgmestre GrC£wire :\'Jahimana 
since both of us had applied for that same post. I\.·iembers uf the 1'v1DR secrdariat in Kivumu refused to support my 
app!icath)n because 1 espoused an ideology dift"erent from tlw.t of the PO\ver vving. ~,lmc0ver, 1 ~ould not supporl the 
ac_tlvities of the tvfRND vvhkh had denied me a good position." 
il7v T, 18 :-Jovembcr 2010 pp. 24-25 (fCS). 
871 

Defence Exhibit 74. 
:;.,z Defence Exhibit 78. 
sn T. 26 January p. 16 (ICS). 
'" T. 4 Nm·ember 2010 p. 64 (ICSJ. 
Si5 T. 5 Nl)Yember 2010 pp. 41-42. 
sis Defence Exhibit 44-. 
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mention Ndahirnana.877 When asked to explain these om1ss1ons. the witness 

3!JDecember 201 I . g 
said,-31~;;, 

mention the names of all the persons who were involved in the Nyange massacres because I did not 
want to be cited as a witness[.]"'878 The Majority finds this response unconvincing as the witness 
implicated other people, such as Seromba and Kayiranga, and subsequently appeared as a witness in 
the Seromba trial. In addition. while the Majority acknowledges that it may not have been rossible 
for the witness to mention the "names of all the persons who were involved,"' the witness should 
have, at minimum, mentioned the names of persons to whom he subsequently attribu1.ed a key role 
in the massacre, such as Ndahimana, 

456. The witness first mentioned Ndahimana in his statement to the Rwandan authorities in 
November 200 l, indicating that he saw Ndahimana and others speaking with Seromba. Herc. the 
witness provided a significamly more detailed list of the persons who went to sreak to Seromba. He 
also referred to having seen these individuals on ·'Friday" which the Majority concludes was 15 
April 1994.879 

457. The Majority notes that in this statement, in which the witness said Ndahimana and others 
were present when the decision to demolish the church was taken, the witness added "The people ! 
have mentioned above did not play any major role, but the population took their presence as a sign 
of moral support (moral rcinforcement),"880 When questioned about this discrepancy between this 
statement and his testimony, the witness explained that at the time he wrote this statement be had 
been promised money by Father Scromba's brother;881 however, when he learned that he would not 
receive this money unless he testified in Seromba's defence, the witness wrote a second statemcnl 
contradicting his November 1001 statement.882 The witness' explanation of this issue was unclear, 
but ultimately, the fact thai the witness admitted his willingness to provide erroneous information 
for money requires his testimony io be viewed with caution. 

458. The Majority acknowledges other discrepancies between Witness CNJ"s testimony and hi, 
prior statements. At trial, the witness estimated that he arrived at the Statue of the Virgin Mary 
between 11 a.m. and I p.m. on 15 April 1994.8~

3 However, in a prior statement he said that he 
arrived at approximately 2:30 p.m. While it is possible that this discrepancy could be explained hy 
the passage of time, the Majority is troubled by the witness' caution: "Do not consider that date or 
that hour, that time, as a real time when we arrived at the church. I'm telling you that I did not want 
to provide additional and correct information, so as not to be called to testifv in the trials of the' 
priests. Actually I simply wanted to avoid that irial."'84 The reason why the w·itness provided false 
information is doubtful. Taking these various considerations together, 1he M,,iority may only rely 
on this witness' evidence where corroborated. 

"1-:
7 

Def"ence Exhibit 50; T. 5 November 2010 pp. 2, 4-5 (K'S). 
818 

T. 5 November 2010 p. 6 OCS). See alsr\ T. :5 November 201 l p. 5 c·."you admit that thls d,x·nment dc,c;,, not ;speak 
the whole truth. Is that \-vhat )'OU are saJ'in2.? A.: I agree \v:ith \OU. And I i.2.ive ....-ou the r~asons for that.''). ~79 ,, '-" ~., _.,; 

Defence l:'.xbibit 46. 
8'° Defonce Exhibit 46; T. 5 November 2011 pp. 12-14 (ICSl. 
"

1 I'. 5 November 2tl10 pp. 20-22 IICS). 47. · 

s~z T. 5 NO\-'t'-tnber 2010 pp. 53-54 (''That amount of money v,;as not given to me, hut a promise \Vas made to hcm,J me 
this m(mey v---hen I wrote the kt~r \Vhich 1..vas the cause of contention for a hrng time. /\nd afkr ha\'lng 1,vritten that 
letter, and [ demanded the: promised sum of money, I was told that tht: sum of nwney was going m be givrn tn me aHer 
l \Vtrnfd have ksthied in Seromba's Defence. And thai was when J decided to \'vTik another hmer cumradictinL: the r: . .c~:·.i~us h:t~cr. h: ~her \VOl~~s.'. l never received that amount of J1l(lr\C)':·). ._ 

I. 4 NO\-etnbvr -'-010 p . .:, ... 
1,;S4 

T. 5 November 2010 p. 32. 
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5.3.1.5 Prosecution Witness CBR 3231 
459. Witness CBR participated in the 15 April 1994 attack on Nyange church. He was arrested in 
July 1994 and charged with participating in the genocide.880 He confessed and was sentenced to 20 
years in prison.886 He testified that the KibLtye Prosecutor's office asked him to iestify at this 
Tribunal and introduced him to !CTR investigaiors.887 Given these elements, the M,~jority views his 
testimony with particular caution. 

460. The witness played an important role in the killings, admitting to having participated in 
numerous attacks on Nyange church between 13 and 16 April 1994. When asked why he failed to 
disclose the names of two persons he had killed in his guilty plea, he explained: ·'When I WRS 

questioned on the murder of those two victims, l thought there would be no witnesses to testify 
against me. So before the investigators, I did not confess to the crimes."888 

461. The Majority also observes that Defence Witnesses ND24, ND34 and ND22 all claimed that 
while in prison, Witness CBR exerted pressure on other detainees to implicate authorities, including 
Ndahimana, in their confessions.889 The M,uority found these witnesses credible with respect to 
their evidence regarding Witness CBR. While the Majority is deeply troubled by these allegations 
against Witness CBR, it acknowledges that he was not asked about these claims during his 
testimony, and therefore did not have an opportunity to address them. Considering these facts 
together, the Majority views his testimony with particular caution, and may only rely on his 
testimony where well corroborated. 

5.3.1.6 Prosecution Witness CBK 

462. The Majority notes that Witness CBK was 14 years old in April 1994. The age of the 
witness at the time of the events requires that his testimony be viewed with some caution.8'1<' Despite 
his young age, the Majority notes that the witness' evidence was consistent and detailed. 

463. However, in his statement dated 15 August 2000, Witness CBK referred to Ndabimana as 
having been present at only one meeting, at Nyange presbytery at nightfall, on 15 April l 994. 8"' 
The witness did not mention Ndahimana in his statement dated 26 April 200 l, but the Majority 
notes that this statement concentrated on Gaspard Kanyarukiga. Jn his 2002 statement, the witness 
identified Ndahimana as having been one of the local leaders present on 15 April 1994 at a 9 a.m. 
meeting at the presbytery. In that statement, he also said that Ndahimana spoke to the 1nterahamwe 
prior to the start of the attacks and returned for a second meeting the same cvening. 892 

464. In the Seromba case, the witness referred to "the bourgmestre" as among those who tried to 
burn down Nyange church.893 This is inconsistent with the witness' testimony in the instant case in 

'MT, I November 2010 pp. 6, 9, 27 (1\cknowledged that in ·May 2010, he was arrested again and placed in custody). 8
% T. 2 November 20 l O pp. 33~35. Sl!e also, \Vitness ND9: T. 26 January 2011 p. 16 (!CS) (Testified that Proscct1tion 

\Vitness CBR was accused of being nne ofNdaliimana':-i co~perpetrators b)' a Gacm:o comtJ. 
881. ~ 

· 1. 2 No,ember 2010 p. 54. 
)(

88 T. 2 ~m-ember 2010 p. 35. 

"'' Witness ND24: T. 21 February 2011 p. 32; Witness ND22: T. 20 April 201 \ pp. 16. 29; Witness ND3l: T. 17 
February 2011 pp. 66-68, T. 18 February 2011 pp. 8-9. 
89

L' The young age. ofrhe \vitness at the time of the events requires that his testimony be vie\ved wlth some caution. See, 
(e., Simba (TC) Judgemem, para. 78. 
801 

Defi:::nct: Exhibit 40. 
sn Defence Exhibit 42, p. 7. 
;{s,; Defence Exhibit 41. 
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which he testified that he did not see the accused duritig the attack. Due to the inco'r<shtcncy o'rfi?s 
prior statement, the Majority will consider the witness' testimony that he saw Ndahimana at a 
meeting at Nyangc presbytery early in the morning of 15 April 1994 only where corroborated. 

5.3.1.7 Prosecurion Witness CBY 

465. Witness CBY was convicted by a first instance Ciacaca court in 2007 for having participated 
in the killings at Nyange church but ,;as acquitted on appcal.894 Thus. this witness is not considered 
an accomplice witness. The Majority notes that the witness was in a good position to observe what 
took place at Nyange parish in April 1994.895 

466. The Majority notes a number of discrepancies between the dates of events provided bj the 
witness at trial and those given in his statements dated 2 February 1996 and 4 October 2000. 96 Ill 
his 2000 statement, the witness said that certain events took place on 13 April 1994, whik at trial he 
testified that these same events took place on l 5 April 1994. When questioned as to these 
discrepancies, the witness explained that the investigators taking his statement_ i_n 2000 were 
principally interested in the events that took place and did not focus on the dates.'91 The witness 
added that he rectified the errors during his testimony in the Kanyarukiga trial:898 a point which the 
Majority concludes is true. However, the Majority recalls that in 1996, two years after the events, 
the witness stated that "the main attack began on the 14th. l remember of that date because the 
church was destroyed on the l 5th."'"g The Majority takes note of these contradictions. 

467. Of greater concern to the Majority are the discrepancies between the evidence given by the 
witness at trial and his prior statements with respect to the elates on which he saw Ndahirnana al 

Nyange parish. At trial, the witness testified that he saw Ndahimana at the parish on 8, 9, I 1, l 2, 13. 
14, 15 and 16 April 1994.

900 
However, in his 1996 statement, the witness indicated that he only saw 

Ndahimana a "few days before the destruction of the church. That must have been between the 121h 
and the 13th."

90
' In his 2000 statement, the witness indicated that he saw Ndahimana onlv on 8. l I 

and 12 April 1994.
902 

He explained these discrepancies by stating that when providing that 
statement, he only answered the questions that were put to him ,903 

468. The Majority finds the contradictions between his testimony and his prior statements to be 
troubling and may only rely on the witness' account in relation to the events that took place on 15 
April 1994 when corroborated. It will not rely on his evidence with respect to Ndahimana·s 
presence at Nyange parish on 15 April 1994. 

894 
T. 9 November 2010 pp. 56-57. 

scis Prosecution Exhibit 43_ 

S% Defence Exhibit 67: Defcm:e Exhibit 66. 
~

97 
T. 9 November 20 JO pp. 58-59: T. 10 November 2010 p. 21 t(CS). 

893 
T. 9 November 2010 p. 58 ( .. The events are correct and accurate. But some events are fixed ~)n the Uth pfApri!, 

\vhile they, in fact, took place on th~ 15th.HJ; Defence Exhibit 68: Dett':nce Exhibit 69. 
lN'l Defence Exhibit 67. -
900 

T. 9 November 20 IO pp. 46, 49, 5 l (JCS). 
'

01 
Defence Exhibit 67; T. IO November 20 to pp. 7-8. 34 (JCSJ 

902 Defenc~ Exhibit 66. 
"

03 
T. 10 November :!Oto p. 34 (JCS). 
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5.3.1.8 Prosecuiion Wi1ness CD.J 3236 
469. Witness CDJ was charged with participating in the 1994 genocide and acquitted by a 
Gacaca court in 2007.904 Thus, he is not an accomplice witness. 

470. The witness' testimony was consistent and unshaken on cross-examination. The Majority 
observes that while the witness' testimony is vague regarding some aspects of the events, most 
notably the dates, it was the witness's habit to be present at Nyange church by 7 p.m. each evening. 
The Majority, therefore, accepts that the witness was there by that hour the evening of 15 April 
l 994.90f 

5.3.1.9 Proserntion Witness YAU 

471. The Majority notes that although Witness YAU was unable to recall the spedfic dates ofthe 
events she described,906 the Majority is able to infer from the events she described and the 
testimony of other witnesses in this case that she arrived at the parish on 13 /\.pril 1994 and fled 
during the evening of 15 April 1994. 

472. The Majority observes that during her testimony in the Seromba trial, the witness mentioned 
the presence of Ndahimana at Nyange parish on 15 April 1994, although she was not specifically 
asked about him.907 However, the witness did not mention the presence of Ndahimana in her 25 
October 2000 statement. Although this statement primarily concentrated on the activities of Father 
Seromba, the witness did mention a number of other individuals as being present. In addition, the 
witness related the meeting that took place before the killings and the subsequent attack. She also 
specifically stated ''The only official I recognised at the Nyange church was conseiller Vianncy."90

' 

473. The Majority also notes that. in her prior statement, the witness said several times that she 
was hiding in the basement of Nyange preshytery and that she ··heard" Father Scromba. She did not 
see events as thev unfolded.909 This contradicts the witness' testimonv in this case that she fled io 
the first floor oi· the presbytery where she saw the events she de;cribed.910 In any event, the 
Majority is not satisfied that the witness could actually see all tile evems she described as having 
taken place on 15 April 1994. Thus, the Majority may only rely on this witness' testimony on the 
events of that day where it is con-oborated. 

5.3.1.10 Prosecution Wimess CBS 

474. The Majority recalls that many oC the witness' family members were killed at Nyangc 
church, and therefore his memorv mav have been impacted by the chaotic and traumatic nature of l • • 
the events. 91 

475. The witness provided several prior statements to /CTR investigators and testified in the 
Kanyarukiga trial.

912 
The Majority finds that the witness was evasive in his answers to questions 

"'" T. 11 November 2010 p. 31. 
<l(lS Defence Exhibit 71.; T l1 November 2010 p. 24. 
9

<J
6 

T. 15 S~ptembcr 2010 p. 6-t; Defence Exhibit 30; Defo-nce Exhibit 31, p. IL 
907 

Defence- ExhibiL 31, pp. 14, l7 (The witne.ss a!sZ\ referred to the presence ofNdahimana at Nyange parish on 13 or 
14 April 1994 although she Yras not specifical!v asked about him). 
908 Defence Exhibit 30. " 
9

•Y' Defonce Exhibit 30. 

'.'
10 

'L 15 September 2010 p. 49 (" .. and i \'.'a5 ,m tyewitncss {.)fall that happened.'"). 
•)JJ T. 6 Septernber 2009 pp. 29-30 
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put to him regarding his prior statements,913 and that this had a negative impact or~ ~o~'s4· 
assessment of his demeanour at trial.914 In his 15 November I 995 statement, the witness indicated 
that he did not see lPJ Kayishcma, the bourgmestre or others leading and/or giving orders to the 
population during the war.915 Fu1ther. while the witness provided information about Ndahimana's 
role in a meeting held on l l April 1994, he did not mention Ndahimana when asked to name the 
killers at Nyange parish.91

" In his 2 February 1996 statement, which was given •'in addit!)'f' to th_c 
one dated November 1995, the witness cotTected only a small number of details. ln this 
statement, he specifically stated that he had "not seen the bourgmesrre [NdahimanaJ on the day of 
the attack [15 April 1994]." According to the witness. his earlier statement was not recorded 
properiy.918 The Majority finds that these omissions raise concerns. 

476. The Majority further notes that the witness· testimony was not clear regarding Ndahimana's 
presence during the attack following the meetings. He made reference to the fact that the authorities 
present did not intervene,919 but he never mentioned Ndahimana's role in the attack, where he was, 
or how long he stayed. Nevertheless, on cross-examination he claimed that Ndahimana was present 
during the attack.'"0 Given the concerns expressed above, the Majority will consider Witness CBS's 
evidence credible. where corroborated. with respect to the meeting prior to the 15 April 1994 attack, 
but will not rely on his evidence alleging that Ndahimana was present during the a1tack. 

5.3.1.11 Prosecution Witness CBI 

477. The Defence pointed to discrepancies in the witness' prior statements regarding the date on 
which he arrived at Nyange parish and the dates of subsequent events.921 However, the witness 
maintained his testimony in comt that he arrived on l 2 April I 994 and that the attack took place on 
15 April 1994.nc In addition, despite some discrepam:ies, the witness mentioned Ndahimana·s 
presence during the attack in his statements dated August 2000 and April 2001.023 

478. However, the Majority recalls its previous observation in relation to this wirness' credibility 
(Chapter Ill, Section 4.3.1.3). 

91
:: Defence Exhibit 3; Dcfeni.;e Exhibit 4; Defence Exhibit 2; Defence E;,,.hibit 5: Defenct· Exhibit 6: Defence Exhihlt 7; 

Defence Exhibit 8. The .l\ifojority hus also considered. the fact that Witness CBS's ~t..lt~mt:m t1J lC'TR investigators uf 
February l 996 was recorded in the Kivumu tribunal and that his statement of March 2003 \.Vas recorded at the residence 
of the assistant bourgmestrc. The Majority has also considered that the witness was djstantlv related w the houre.mcstre 
at the tirne and held an administrative position in th~ commune at !east from 1995 10 • 2003. Thi:-. point j~es not 
necess,u·ily render hb sworn testimony in this proceedi11!! unreliable. See Chapter HI, Section 4.3. l. I. 
913 

See e.g., T. 6 Septi;;mbcr 2010 pp, 34-37 (The v,:itne.;s tried to a-,,:<Jid ans\vering the questions put to him by u.Ucging 
that the statement \Vas recorded a long time ago, that he is not the one who \Vrote it do\vfl_ that the statement vvas not 
properly recorded and that it \\I.JS only read back to him); T. 7 September 2010 pp. 6-7 ("·] can .-;ce that there is a 
signature on tbis document ··which is similar to mine, but it's far-off similaritv. I \voul<l sav it is someone else \Vho sicnc<l 
this document and not myself''); Defonce Closing Brlet: paras. 75-78. ~ ~ .... 
914 Naldmana. et al. (AC) Judgement, para. 194: fiikindi (TC) Judgement, para. 31. 
"b Defence Exhibit 3; T. 6 September 1010 pp. 38-41. -
:11~ T. 6 September 20 lO pp. 43-45. 
911 

Defence Exhibit 4: T. 6 September 2010 pp. 50-51 (The v,itness corrected his dak: ofbitih and t"(mfirmed that hls 
father \\-·tis killed 011 JVlonday, 11 April 1994 and that he stayed at Ny,:mge chun:h from Tuesday to Friday, 15 April 
1994). 
918 T. 6 September 2010 pp. 46-50. 
91

'
1 

T. 6 September 2010 pp. 24-25. 
nri T. 6 September 2010 pp. 46-52. 
,m T. 14 September 2010 pp. 44-52, 56-57; T. 15 Septembe-r 2010 pp. 9-Li, 
'.'.' T. 14 Seplember 2010 pp. 46-30. 
;_J Defence Exhibit 25: D~i~nce ExhihiL 26. 
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479. Ultimately, the witness' testimony in relation to Ndahimana's involvement on l~pril 19:;;;? 
is very succinct. The witness did not report that Ndahimana attended any meeting prior to the 
attack. He referred to the accused's presence during the attack but did not rcpott anything else in 
relation to Ndahimana's presence at Nyange parish. Finally, be explained that he did not see 
Ndahimana himself hut he saw the red Hilux leaving and was told that the accused travelled in the 
area to incite the population to go to the parish.924 This allegation is contradicted by other 
Prosecution witnesses, who reported that the accused let1 to go to a funeral at Rufungo.925 The 
Majority also recalls it found Defence Witness Charles Ruvurajabo to be credib_lf, and lheret'ore 
doubts that the red vehicle of the com11nme was still functioning on 15 April \994."-·° Consequently, 
the Majority may only rely on this witness· testimony if corroborated. 

5.3.l.12 Proserntion Witness CJJN 

480. In his 15 November 1995 statement, the witness provided only a superficial account of the 
events that took place at Nyange parish between 12 and 15 April 1994. In that statement, he said 
that he saw Seromba having a meeting with the bourgmesrre at the presbytery '·on the last day of 
the attacks."927 As the witness fled the parish on 15 April 1994, the Majority assumes that when the 
witness spoke of the "last day of the attacks,'' he was referring to the attack of 15 April 1994. 
However, reference to this meeting did not appear in the witness' testimony in court. ln fact, the 
witness' testimony did not report anything related to the accused's presence or actions on 15 April 
l 994. The Majority concludes that the witness did not see the accused on 15 April 1994, but may 
rely on his testimony for the purpose of corroborating other evidence in relation to the events of 15 
April 1994. 

5.3.1.13 D~fcnce Wimess Therese Mukabidcri 

481. The Majority observes that the witness denied ever using a false identi1y.928 However, the 
Prosecution showed that she travelled on a false passpo1t when she went to Belgium to seek 
asylum.

929 
The witness explained that she had forgotten about this incident, 93rJ and also conceded 

that her asylum application contllined incorrect infonuation about her employment history.931 The 
Majority finds that this, as such, does not affect the reliability of the witness' testimony. 

482. The Majority farther observes that the witness and her family were close friends of the 
accused and that the witness had known him for close to 25 vears when she testified in the present 
case.

932 
Moreover, the witness was grateful to Ndahimana· for his assistance in allowing her to 

phone her husband one last time before he was killed.933 The Mi,iority further takes into 
consideration that when asked about the nature of her friendship with Detence Witness Beatrice 
Mukankusi, the witness stated that the two women were not close friends although she admitted that 
their families were fric:nds and that they occasionally saw each other because th~y both now reside 

';:
4 

T. 14 September 2010 pp. 35-39; T. 15 September 2010 p. 38 . 
.,_:-, See e.g.. \-Vitness CB r: T. 7 September 2010 p. 53; \Vitness CNJ: T. 4 November 2010 p. 54; \Vit11css CBR: T I 

?\'ovember 2010 p. 23, T. 2 November 2010 p. 23. 
';21_. See Chapter m, Section 53.1.26. 
927 Defence Exhibit 16A. 
928 T. 8 February 201 l p. 3. 
'Y'" - T. 8 Febmarv 2011 p. 7. 
930 · ~ 

T. 8 Februarv 2011 p. 7. 
<J:: T. 8 Februar)1 2011 p. 8. 
9
'- T. 8 February 2011 pp.15. 18-19. 

933 T. 8 February 2011 pp. 15· 16, 
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in Belgium. The witness also said that she and Mukankusi travelled on the same pla~o Amin? 
and were lodged in the same hotel in Arusha while waiting to testify.9''

1 

483. Beatrice Mukankusi described her relationship with Mukabideri as a close one. She said that 
they were family friends, and that they would often meet to discuss the events that took place in 
Kivumu commune in a general wav. However, she added that although the twu women had 
travelled to Arusha together they ha:1 not talked about their anticipated testimonies.935 While tile 
Majority finds similarities between the testimonies of the two witnesses, it acknowledges that this in 
and of itself is not determinative evidence that the witnesses colluded. ln conclusion, the Majority 
finds Witness Mukabideri to have been credible and reliable. 

5.3.1.14 Defence Wi111ess Beatrice Mukankusi 

484. During her testimony in the Seromha case, Witness Mukankusi testified that Ndahimana. 
Fulgence Kayishema and Ndungutse were at the church on 14, 15 or 16 April 1994. but that she did 
not see them. nie witness admitled that she provided this answer. but added that she only 
responded to the questions put to her.936 The Majority finds the witness' explanation troubling but 
notes that in any event Mukankusi's evidence in Seromba was based on hearsay, In sum, the 
Majority considers her testimony with caution. 

5.3.1.15 Defence Witness Leonil!e Murekeyisoni 

485. The witness· testimony was relatively short and she was not asked to provide a great deal ot' 
detail about the events of 15 April 1994 or the general situation in Kivumu commune at the time. 
The Majority has identified no particular discrepancies in her testimony; it only notes that her 
husband and Ndahimana were friends, which must be considered in evaluating her testimony.937 

5.3. l .16 Defence FVit11ess Anicet Ii1musenge 

486. The witness testified that he did not know Ndahimana prior to the funeral they both attended 
on 15 April 1994.

938 
The witness' testimonv was consistent and unshaken on cross-examination: 

however, he expressed uncertainty about dates and the timing of events. Initially, he said that he 
an-ived al the funeral "in the morning," but later he said he left the funeral around I p.rn. after being 
there for an hour, It follows from the latter statement that he arrived at the funeral around noon, 
Further, although the witness says he returned to the funeral at 6 p.m., it is not clear to the Majority 
that his travels that afternoon required 5 hours. Thus, it remains possible that he could have returned 
earlier. 

487. The Majority notes that the witness denied that he was ever arrested or that he ever used a 
false idejl~ity .939 

However. it emerged that the witness had travelled to Belgium using a false 
passport,'"J and that he was ,mested and detained for three weeks in Gitarama in December I 994 
and was a1Tested in Kenya in December I 998.94

t The witness explained that he did not consider the 

93
•
1 T. 8 February 20 l l pp. 18. 23. 

,m T. 7 Februarv 2011 pp. 42~43, 

'ik T. 7 Febnrnr)· 20l 1 pp. 50-53; Prosecution Exhibit 57. 
'll~ 
•·• T. 10 February 201 I pp. 5-6. 
')

3:s T. 12 lvfoy 2011 pp, 5-6. 
93

') T, 12 l'vla\· 1011 p. 18. 
940 

T. 12 Ma) 2011 p. 20. 
9

" T. 12 May 20 I J pp. 23-24. 
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mc1dent m Kenya to be an arrest as he had paid money and was released pnor h~I. T-?e 
lvlajority considers that this point docs not necessarily render his recollection of the facts that 
occurred on 15 April 1994 unreliable. 

488. The Majority also notes that, in June 1994, the witness began to foar for the safety of his 
family and turned to Ndahimana for assistance, which Ndahimana provided, although the details of 
this assistance are unclear.943 This raises a question regarding his motivation to testify: however, the 
Majority acknowledges it is possible that he simply sought assistance in return for providing 
Ndahimana with transportation on 15 April 1994. 

489. Finally, the Prosecution drew to the Chamber's attention the fact that although Mukankusi 
said that she went to the funeral on 15 April 1994 together with her brother-in-law, Anicct 
Turnusenge, the latter did not mention having travelled with Mukankusi in his own testimony.

941
' 

The Majority notes, however, that the Prosecution did nor ask Tumusenge any questions about his 
arrival at the funeral. and therefore can make no findings on this issue. 

490. ln conclusion, the Majority finds that Tumusenge·s evidence is generally credible. it notes 
however, that his evidence with respect to the purpose of Ndahimana's visit to the pr~fet is hearsay 
provided by the accused himselL 

5.3.1.17 Defence Witness Clement Kayishema 

49 I. Former Pre{et Clement Kavishema was tried and convicted bv this Tribunal for his 
participation in the '1994 genocide, a"nd is currently serving a sentence of li1i: imprisonment.9'15 As a 
perpetrator and a former pre jet. the Majority acknowledges that it is possible that he might have an 
interest in testi(ving that he did all he could to provide security in his own pri4ecture. 

492. Witness Kayishema testified that on 15 April l 994, Ndahimana went to the prefecture to 
request reinforcements and that he was driven by an unknown person in a blue jeep with civilian 
licence plates.946 This evidence corroborates Witness Tmnusenge's evidence that he drove the 
accused to the prejectyre. The Majority also recalls Witness Mukankusi's evidence that Tumusenge 
drove a blue Pajero.9

'
11 

493. Witness Kayishema also testified in this case that two hourgmestres participated in tile 
massacres. However, in the evidence he gave in his own case in September 1998, he said that he did 
not know any "personality of the prefi:cture of the communes:· that participated in the Mubuga 
massacre. The witness claimed that the evidence reached him after the trial and denies that he 
changed his story to protect Ndahimana.948 The Majority has doubts about these explanations. 

494. Clement Kayishema further testified that Ndallimana came to the pn'.fecture on l 5 April 
1994 after 2 p.m. to ask for reinforcements but that Kayishema could provide no more gendarmes 
because they had a\1 gone lo Kigali.q4

q However. at Kayishema's own trial, Kayishema testified that 

942 T. 12 May 2011 p. 24. 
S\

43 T.12J\:1av.2011 p.21. 
.,.

44 
T. 7 Feb~wry 2011 pp. I 4, 45; Prosecution Closing BrieL para. 251, 

%;> Kayishema & Ruzindana (AC) Judgement, Disposition. 
946 T. l 8 April 2011 pp. 31, 33-34, 59. 
047 T. 7 February 2011 p. 45. 
948 T, 18 April 201 l pp. 41-42: T. 19 April 2011 pp. 4~8: Prosecution Exhibit 61. 
"''' T. 18 April 2011 pp. 3L 33-34, 44; T. 19 April ?OJ Ip. 8. 
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the gendarmes ldl Kibuve on the evening of 15 April 1994. ln the case at ba:~afsn~ O 
maintained his version that they left in the afternoon but before Ndahimana requested assistance.

95
/J 

On re-examination, Kayishema noted that the only gendarmes remammg in Kibuye when 
Ndahimana an-ived were those guarding the camp, and that these ge11darmes were not available for 
requisition.951 The Majority has serious concerns about this witness' testimony and will consider his 
evidence with caution. 

5.3.1.18 Defence Witness ND/3 

495. The witness held an administrative position within Kibuye prefecture in April I 994. He had 
known the accused since he was a child and would see him from tim~ to time afierwards.

95
" While 

this in and of itself does not indicate that the witness had a motive to testify for the accused, it is the 
Majority's view that because of his former position. he may have had an incentive to provide 
testimony favourable to the accused as he did for other figures of authority in Kivumu. Indeed, the 
witness conceded that he had been convicted and sentenced to three months imprisonment for 
giving false testimony to a Gacaca court in a case involving another bourgmestre from Kibuye 
pn!jecrure. The witness denied that he had provided false testimony.953 Elsewhere he reported that 
he was told that Seromba had been wrongly convicted because he did not participate in the 
destruction ofNyange church.954 

496. The Majority fiirther observes significant discrepancies between the witness' trial testimon) 
and his prior statements. For example. at trial, the witness insisted he was not present at a meeting 
with Pr¢fet Clement Kayishema on 18 April 1994.95

' However, in his 19 October 1995 and 11 April 
1996 statements. the witness said that he participated in a meeting with the pr~/er on 18 April 
1994.956 The witness attempted to explain the discrepancy by stating that he considere

0
d his 

discussion with the pr~fel to have constituted a "consultation" rather than a ''meeting."05
' The 

Majority considers this justification unpersuasive. 

497. Given these concerns, the Majority will consider his testimony with caution. lt also notes 
that his evidence with respect to the purpose ofNdahimana's visit to the pr~/el is hearsay provided 
by the accused himself: 

5.3.1.19 De.fence WitnessND2-I 

498. The witness confessed that he participated in the killings at Nyange parish and that he killed 
one person on 12 April l 994. He is therefore an accomplice. He was among the assailants who 
attacked the refugees on 14 April 1994, andthrew stones at the refugee's on 15 April 1994 in order 
to draw the refugees li-om Nyange church.958 The witness was found guilty or having manned a 
roadblock that was erected just outside the parish on 13 April 1994.959 

<1
5o 'L 19 April 2011 pp. 8-9; Prosecuti~)n Exhibit 62. 

9
;;

1 T. 19 April 2011 p. 21. 
'" T. 17 January 21)11 pp. 11-12 (ICS): Defence Exhibit 84. 
051 
· · T. 18 January 201 I p. 17 (JCS). 
<J:>,i T. 17 January 201 l pp. 4:!-43. 
'"

55 T. 18 Januar) 2011 p. 5. 
950

; Prosecution Exhibit 49; Prosecution Exhibit 50. 
,)""1 

~- T. 18 January 2011 pp. 7-9. 
9

;,
8 T. 21 February 2011 pp. 3-5, 32 (The name of the person killed b\· the \Vitncss was Innocent !Vlllhigirwa'L 

959 T. 21 Februar)' 2011 pp. 5, 7. . ~ 
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499. The M<\JOrtly recalls the most relevanl factor in assessing the witness' c~tl1ty 1s to 
ascertain whether the witness could gain any henefit or advantage from his testimony before the 
Tribunal. Here, the Majority notes that Witness ND24 was a free man at the time of hi> testimony, 
that he did not deny his paiticipation in the killings and that distancing himself from the accused 
would have no consequences, positive or negative, regarding the witness' own responsibility. 
Therefore, the Majority does not believe that his testimony for the Defence displays any motives or 
incentives from the witness. 

500. The Majority notes that the witness acknowledged that he was not always ai the roadblock, 
but declared tliat the accused could not have passed through the roadblock between 14 and I 6 April 
l 994 without the witness knowing about it.960 Given the m1mber of persons who would have 
travelled through the roadblock on l 5 April 1994, and the chaotic nature of the events at Nyange 
parish that day. the Majority cannot credit the witness· claim that he would have known if the 
accused had passed through the roadblock in his absence. Notably. the witness faikc1 to mention 
that the accused passed through the roadblock early in the morning on 15 April 1994, despite 
Defonce evidence showing that the accused went to Rufongo early that morning for the foneral. 

5.3.1.20 Defence Witness ND3./ 

501. Witness ND34 patticipated in the genocide but his crimes do not seem to be related to the 
killings at Nyange parish.961 The Majority finds the witness' evidence to be of limited probative 
value with respect tothe events of 15 April 1994 as the witness did not arrive at the church until 
approximately 5 p.m.962 It also found credible Witness ND34's testimony that while he and Witness 
CBR were in detention, the latter exerted pressure on detainees to provide false evidence against 
Ndahimana.963 

5.3.l.21 D4ence Witness ND22 

502. Witness ND22 participated in the attacks against the Tutsi refugees at Nyange church on 15 
April 1994 and is therefore an accomplice ,vitness.%,t He was a free man at the time of his 
testimony and the Majority has no particular reason to believe that he might have had a motive to 
testify in favour of the accusect,965 

503. The witness testified at trial that he arrived at Nyange parish to join the assailants at 7 a,m. 
on !5 April 1994.966 However, in a confession J;,rovided to a Gacaca court, he stated that he left his 
home approximately noon to go to the church. 67 He posited that the woman who had recorded his 
statement might have made a mistake which he could not have detected because he is illitcrate.9

''' 

The Majority finds this explanation plausible. 

960 T. 21 February 2011 pp. 27-29. 
961 T. 17 February 2011 pp. 65-66 (The witness acknowledged 1hat his participati0n in ihc genocide \\'aS limited. to 
!~[)ling an unknown person hiding in a banat1a field and looting beds, belongings and the properr;• of a Mukamukwa~·a)_ 
·•·· T. 17 Februarv 2011 p. 64. 
96

~ T. 20 April 2◊11 pp. 16. 29-30. 
'"' T. 20 April 201 l pp. 6-7, 20. 
965 Defence Exhibit 125. 
96

' T. 20 April 201 I p. 4, 
"'

67 T. 20 April 2011 pp, 22-23: Pro:-:..ecution Exhibit 64B. 
968 T. 20 April 2011 pp. 23-26, 
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504. The witness farther testified in examination-in-chief that he heard Father S~rZ ~ 
that the dead bodies were to be taken awav.969 On cross-examination. he said that he never saw 
Seromba during the killings at Nyange chur~h. and could not have se,m him. because he did not go 
to Nvange presbytery. Tire witness clarified that he heard members of the population saying thm 
Sero;,,ba had asked that the bodies be removed."70 The rest of the witness' evidence was generally 
consistent. but the l\laiority bears in mind that he remained at the Statue of the Virgin Mary during 
the 15 April 1994 atta~k a~d may not have been in a position io see everything that took place at the 
presb11ery that day. 

505. Witness ND22 further testified that while he and Witness CBR were in detention, the latter 
exerted pressure on detainees to provide false evidence against Ndahimana.

9
" The Prosecution 

pointed out that the witness did not implicate Ndahimana in his confession. The witness an~:wcred 
that he could not have implicated Ndahimana given that he knew nothing about Ndahimana."

12 
The 

Majority concludes that the fact that the witness did not implicate the accused in hi, confession 
does not render bis evidence about Witness CBR's coercion unreliable. 

5.3.1.22 Defence Witness ND6 

506. Although Witness ND6 participated in the killings at Nyange church, he had finished 
serving his sentence prior to his testimony.

973 

507. The witness asserted that no meeting was held at the CODEKOK[ building heforc the attack 
began on 15 April 1994, and that the communal authorities did not participate in a meeting that day 
at either Nyange church or in its vicinity. The witness testified specifically that he did not see 
Ndahimana at Nyange parish on 15 April 1994 and that no meeting took place that day. The witness 
noted that if such a meeting had taken place, Ndungutse would have told the witness and his 
associates about it. The Majority notes that the witness did not arrive al the parish until 
approximately 1 l a.m. on 15 April 1994, so a meeting, with or without Ndahimana. could have 
taken place before his arrival. In addition, given the chaos of the day, it is not clear that the witness 
was in a position to observe all that was taking place at the parish. Finally, while most other 
witnesses referred to the presence of Father Seromba at the parish on 15 April 1994, the witness did 
not. This _supports tbel?ssibility that the witn~ss was not in a positi_on to observe all that took place_ 
at the pansh that day. Nevertheless, the MaJonty notes that the witness gave a detailed account of 
the events at the church, and considers his evidence to be generally reliable and credible in relation 
those events. 

5.3.1.23 Defence FVituess NDJ2 

508. The witness asserted that "l saw a lot of things that happened at the church." and that he 
would have known if the bourgmestre had been present at Nyange parish that day. The i\1ajority has 
substantial doubts about the reliability of this statement given that the witness retreated into Nyangc 
church when the assailants began throwing grenades at the refugees, not to mention the large 
number of refugees inside the dmrd1, the poor visibility from within the church and the chaotic 

9t><J T, 20 April 2Cll l p. £. 
970 T, 20 Apdl 201 l pp. 31-32. 
·m r. 20 .April 2011 pp, 16, 29-30. 
"'T. 20 April 20! I p . .10. 
•l

73 T. 27 January 101 l p. 18. 
974 T. 27 January 201 l pp. 9-10 (The 1,vitness added that a man called R,varttkabijt. coming from KibiHra wa~ also 
among the assailants). 

The Prosecutor v. ,Vdahimana, Case N\). ICTR-01 #68-T 111 I 27•1 



Judgement and Senrence JO Dcc2z 1 
nature of the events that day.'i,s Tims, while the Majority finds the witness' 3unt ot his 
experiences at Nyange parish on 15 April 1994 to be credible and reliable, his testimony does not 
assist the Majority in dctennining whether Ndahimana was present that day, The Majority also 
notes that the witness knows Witness NDl3 and is grateful to him for having given him a job. The 

· h 976 I' . 1· h ·1· l Majonty notes that the two men travelled together to Arus a. ,owever, m 1g t o cac 1 

individual testimony, the Majority has no reason to suspect possible collusion between the two 
witnesses. The Majority also notes that Witness ND 12 knows Witness ND 11 anJ they were 
together at the church. The risk of collusion between those two witnesses will be addressed 
separately below. 

5 J .1.24 Defence /Fitness ND 11 

509. The witness is a Tutsi survivor of the killings that took place at Nyange parish.977 The 
witness explained that on 15 April 1994, he was inside Nyange church, \\'hen the a1tackers anived. 
he went outside to throw stones at them. He later retreated back into the church. The Majority notes 
that the witness testified that the refugees could see what was happening outside because they went 
to the bell tower from which a broad view of the area was possible. However, when asked how long 
he stayed in the bell tower, the witness answered, "One couldn't go there and stay for a long time. 
You could go there for two minutes. There was a staircase leading there, and you would return 
immediately ."978 Given that the witness was inside the church, together with over l.000 other 
refugees, the Majority is not convinced that he could have seen much of ,vhat was taking place 
outside the church. 

510. The Majority also considers critical the witness' testimonv that Ndahimana rescued him on 
the night of 15 April 1994,

979 
noting that this gave the witness ; reason to protect Ndahimana at 

trial. 

511. The Majority also notes that Witnesses ND! 1 and ND12 fled from the church together on 15 
April 1994.

980 
Witness ND] l explained that they were neighbours during the events and that they 

remain neighbours today. They sec each other almost every day, and during ''the mourning period" 
discussed the events that took place in l 994. Thev also trnvellcd tog,ether to Arusha. althougl1 thev 

)81 ~ ., 
were not housed together.' 

512. The Majority observes however, that while Witness ND 12 stated thal a bulldoLer began 
destroying Nyange church ,?n l 5 April l 994, Witness ND 11 only said that the Caterpillar remained 
at the church compound.

9
" Further, while Witness ND 12 said that the grndarmes fought the 

assailants along side the refogees on 15 April, Witness ND 11 did not address the role of the 
gendarmes except to say that a gendarme allowed him to flee the church at midnight.983 Despite 
these minor discrepancies, both testimonies are quite similar and thus the Majority is mindful oflhe 
risk of collusion between the two witnesses. In any event, bot I! testimonies are of a li1tle probative 
value. 

,n:, T. 19 January 2011 pp, 11 (quoted}, 16-17. 
"

76 
T. J9 January 2011 p. 18 t[CS). 

9
:

1 
Defonce Exhibit 85; T. 18 January 201 l p. 30. 

'"' T, l8 January 20l l pp. 52, 65 (quoted), 
979 

T. 18 January 2011 pp. 37-38. 57-59. 
%U \Vitness NDl 2: T. l 9 January 201 l p. 8; \Vitness NDl l: T. l8 Januarv 201. l pp. 37<rn, 40, 50. 54-55. 
,,s; T .. 18 Januarv 2tH l p. 56. · 

.,.
82 

V/itness NDi2: T. 19 J:Jnuary 2011 pp. 6-8: \Vitne::-;s NDl L T. 18 January 2011 pp. 35. 40. 
'l1':i \Vitncss ND l 2: T. 19 January 2011 pp. (1-8, l 7; \Vitness NDU: T. 18 January 20ll pp. 35-36. 
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5.3.125 DeFnce Witness ND7 

513. The witness was a victim of the attacks at Nyange parish on 15 April 1994. She 
acknowledged that there were thousands of refugees at Nyange church that day. The witness 
maintained that she was regularly looking out of the window ofNyange presbytery to see what was 
taking place outside. She also testified that had Ndahimana come to the parish that day she would 
have been aware of his presence because each time a prominent person arrived, the interahamwe 
would call the person's name out loud and wave banana leaves, and she did not hear Ndahimana's 
name called.984 

514. Having visited the site 1hat was once Nyange parish, the M,,jority is of the view that the 
witness could only have seen very little of what was taking place outside Nyange presbytery that 
day from her position. In addition, given the number of people at the church, the fact that the 
witness was hiding and the traumatic nature of the events. the Majority concludes that the witness 
would not necessarily have seen Ndahimana had he been present. Finally, no other witnesses 
testified that banana leaves were waved or that the names of prominent persons were called out 
when they arrived at the parish.935 Thus, while the Majority finds the witness' account of her 
experiences at Nyange on 15 April l 994 to be credible and reliable, her testimony docs not assist 
the Majority in detcnnining whether Ndahimana was present at Nyangc parish that day. 

5.3.1.26 Defence Witness Charles Ruvur'!fabo 

515. Witness Ruvurajabo testified that the red pickup belonging to the commune remained at his 
garage from late 1993 until the witness Oed in mid-April I 994, because ii needed major repairs. but 
the commune had not paid the sum required to fix the vehicle.98

" The Majority finds the vvitness' 
testimony to be reliable and credible. The Majority is of the view that the witness would have had 
no motive to testify in favour of Ndahimana. lt notes that the witness reported that he '·went into 
hiding in early May,'' but that he did not know exactly when the "lntcrahamwe started looting our 
garage.''

987 
However. in response to a question asked by the Chamber the witness said, 

"approximately I would say that it was between a week and a week and a half after the 
6th of April.'' Therefore, the witness would have fled around 15 or l 6 April l 994 958 

516. The Majority finds that there is very little chance that the vehicle w,1s stolen before the 
attacks at Nyange parish; and there is even less chance that after being stolen it would have heen 
fixed prior to the attacks, given that it needed major repairs. In any event. the Majority concludes 
that Ruvurajabo's testimony raises doubts about the Prosecution witnesses' testimonies ,illeging that 
the communal red pickup was used between 12 and 16 April 1994. Jn addition, the Majority rccaHs 
that the letter dated IO April 1994, written hy the Kihuve J>refet, also mentioned that Kivumu 

989 ., • 
commune did not have a vehicle. 

5.3.2 The Use of Communal Vehicles to Bring Assailants 

517. Paragraph 21 of the Indictment alleges that Ndahimana made scvernl vehicles available to 
his subordinates such as Kayishcma and Ndungutse to transport assailants to Nyange parish. T'he 

%<1 T. 24 January 2011 pp. 35, 37. 
''$5 
., T. 24 Januar) 201 J pp. J5, 37. 
98

''• T.:.,.: February 201 l pp. 31-35, 
9/?.7 

T. 8 February 201 l p. 36. 
988 

']' tO F 1, · · "'(ll I so • CL fUar)' .,. p . . ,~. 
"' See Defence Exhibit I; T. 14 Seplember2010 pp. 54-55. 
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evidence shows that on l 5 April 1994, the attackers arrived at the parish both on t3;~.J)::) 
vehicles. The Prosecutiot, alleii,es that the accused, along with members of the .ICE, assisted in 

. I . YYU arranging sue 1 transportation. 

518. Testimonies show that various vehicles were used to transport the Hutu assailants. Witness 
CBK mentioned the white Stout pickup truck belonging to Witness CDZ and the Kivumu comliiune 
vehicle-...... 3 red Tovota Hilux that was used to bring the attackers to the church.941 \Vitness CBS said 
that comtmmal authorities requisitioned Witness CDZ's vehicle to transport assailants.902 

519. Witness CNJ said that he arrived at the church aboard a lorrv which belonged to the Astaldi 
Company but was, at that time, being used by the communal offic~ to transport ;ssailants.993 This 
testimony is corroborated by Witness CBR, who testified that he and other assailants boarded trucks 
belonging to the Astaldi Company, which brought them to Nyanfe parish. The witness believed that 
the transportation had been arranged by the local authorities.40

' Witness YAU is the only witness 
who said that Father Kanyiranga arrived in a bus with a group of soldiers armed with grcnades."'J5 

520. Some of the Defence witnesses who were among the assailants also described how they 
an-ived at Nyange parish. Witness ND22 said that some Hutus arrived aboard kirries.9

% Witness 
ND6 testified that he went to the parish in Mutuyimana's lorry.997 

521. In assessing this evidence, the Majority finds that the Prosecution has not proven beyond 
reasonable doubt the allegations contained in paragraphs 17 and 21 of the lndictment.098 The 
Prosecution has not adequately shown that Witness CDZ's car was requisitioned to transport 
assailants and encourage the local populatim1 to attack the Tutsis at Nyange parish. i\s regards the 
red Toyota Hi!ux, the Majority has previously stated that Defonce Witness Ruvurajabo's evidence 
raises doubts as to whether or not this communal car was even functioning at the time (Chapter Ill. 
Section 5.3.1.26). Additionally, the Majority has stated elsewhere that it will not rely upon the 
uncorroborated evidence of Witness YAU (Chapter Ill, 4.3.l.4). 

522. Evidence has shown that trucks and lorries did indeed bring Hutu assailanls to Ny:mge 
parish. However. apart from some witnesses' belief that Kayishema's involvement equalled 
involvement by the local authorities, the Proseculion has not put forth any evidence to prove that 
such authorities ....... jn particular, the accused····ac111a//y arranged the means of transportation 
described ilbove. This lack of evidence leads the Majority to conclude that the Prosecution has not 
proven beyond reasonable doubt that Ndahimana and other communal authoriries requisitioned 
vehicles and arranged for other means of transportation in order to transfer assailants to Nyange 
parish. 

990 Indictment, paras. 17, 21. 
991 

T. 3 November 20 JO pp. 15-16, 53-54 (The Kivumu commune had onlv one vehicle, a red-l·olourcd picku,1 vehicle). 
99' ·- ' - T. 6 September 2010 p. 27. 
'.193 'f 4 " b , -. , ... ovem er ..::010 p. :iO. 
c:
9
~ T. 1 November '.20)0 p. 17. 

995 T. 15 September 2010 p. 49. 
9'°' T. 21) April 201 l p. 7. 
:'
97 T. 27 January 2011 p. 8, 

09
s Indictment, paras. 17, 2 L 
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5.3.3 Alibi 3224-
523. The Notice of Alibi filed by the Defonce on .l September 2010 indicated the following in 
regards to Ndahimana's activities of !5 April 1994: (I) he was at Dr. Ntawuruhunga's house 
preparing for the doctor's funeral from 7 a.m. until 1 p.m.; (2) at I p.m. he left the doctor's house to 
travel to Kibuye to meet with Prejet Clement Kayishema; (3) he aITivcd at approximately 3 p.m. 
and concluded his meeting with the prefel, as well as a short visit to the gendarmerie camp, by 
approximately 4 p.m.; (4) from 4 to 6 p.m .. he travelled back to Kivumu; (SJ he retumed to the 
doctor's house at approximately 6 p.m. and remained there for an hour before: (6) he made a short 

. . 8 -stop at his home and then moved to Nyange pan sh between 7:30 and p.m. 

524. The Defonce relied upon several witnesses to suppot1 this alibi. Therese Mukabideri testified 
that Ndahimana was in Rufungo at approximately 5 or 6 a.m. on J 5 April I 994. ''"'" Bcatri~_e 
Mukankusi said that she arrived at I J a.m. for the funeral and Ndahimana was already there. 1

''"
1 

However, Anicet Tumusenge, who drove her, said first that thev arrived "in the morning,'" then later 
provided evidence 1hat they may have arrived closer to noon~1

!
1
'
1
Z Leonille Murekeyisoni sai_d that 

she arrived between l l a.m. and noon for the funeral and that Ndahimana was already there. 1
uul 

525. Turning to the distance between Nyange and Rufongo, Therese Mukabidcri estimated the 
distance between Ru fun go and Nyange to be about IO kilometres. but that the roads were ver;, 
b d 1

"D4" • ''I k k . "d l l - h h . N . ! 10 1"''5 a . · oeatncc ,v u ·an us1 sa1 s 1c ett er ome 111 yange secteur ar approxanate y a.m. ·· · 
and arrived at Rufungo just before I l a.111.

100
" The Majority concludes therefore that the distance 

between Nyange and Rufungo could be covered in about one hour. 

526. Therese Mt1kabidcri is the only person who says that she saw the accused at 5 or 6 a.m. on 
15 April 1994 because he had to finalise the organisation of the buria!. 1007 She also is the only one 
who could have known at what time Ndahimana arrived. given that she was the hos, and the other 
witnesses aITived later in the morning. The Majority recalls that the witness' testimony was very 
articulate and detailed and that her testimony was unshaken on cross-examination. The Majority 
also recalls that the witness did not try to negate the fact that Ndahimana was a family friend, but 
maintained that her testimony was not led by a desire to assist Ndahirnana. '008 The presence of tbe 
accused at Muk:abideri's house was confirmed by the other witnesses who testified that the accused 
was already busy organising the burial when they arrived between J I a.m. and noon. While 
weighing the credibility of the Defence evidence, the Majority has considered that ihe Notice of 
Alibi has been tendered in a timely manner, before the commencement of the trial. In light of these 
circumstances, it rnndndes that the alibi is reasonably possibly true. and therefore must be 

99
'' Notice of Alibi, 3 September 2010. 

JOO(• r. 7 February 2011 p. 68. 
i,:i~,i T. 7 February 20 I I pp. 45-46. 
J(!v~ T. 12 May 201 l pp. 7, 12. 
"'

01 
T. [O February 201 ! pp. 7-1 !, 18. 

1004 T. 8 February 20 l 1 p. 17. 
tor.,;,T. 7 February 201 l pp. 4-5, 14. See also, Defence Exhibit 101. 
1006 

T 7 February 2011 pp. 45-46. 
M0

7 
T. 7 February 201 l p. 68. 

iu
0
s T. 8 February 2011 p. 19 ("'No, Counsel for the Prosecmiun. l beg to tHffor \\·ith you. \Vhat I am s.aying is what l 

,vitnessed. I cannot assert what is not true, just for the- purpl)Se of defending him. N<lahimanu was a friend, but I 1,vould 
like to tell you. CounseL that even for his electk,n he came to see me to ask him (sic) to vote for him . ..-\nJ I told him, 
1
Tm a member of another party. I am nnt going to vote for you. 11 /\nd I told -- so l cannot -- J cannot -- t cannot defend 
him just for the purpose of defending him. V,/hat I have testified to is \\\"u:1t l witnessed.''), 
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accepted.

1000 
The Majority accepts that the accused was at Rufungo on !5 April \994 om 5 or 6 

a.m. 

527. In addition, the Majorily has considered that at some point during the !imeral. Ndahimana 
left Rufungo to go see the prefer at Kibuyc. Anicet Tumusenge said that he !ell with Ndahimana at 
approximately J p.m. 10

'
0 Lconille Murekeyisoni noticed that Ndahimana was no longer at the 

funeral around 1 or 2 p.m. 1011 Pre/et Kayishema, confinned that Ndahimana arrived at his office at 
approximately 2 p.m. and spent 30-40 minutes meeting with him. 1'"' Witness NDJ 3 testified that on 
15 April 1994 he saw Ndahimana as he was leaving the prejds office.1013 Both Mukahideri and 
Tumusenge reported that the accused returned to Rufungo between 6 and 7 p.111., but thai he did not 

l b t. l l t· . 1n14 stay ong e ore le e t agam. 

528. Turning to the content of the conversation Ndahimana allegedly had with Prejet Kayishcma. 
the l\fajority notes that only Pre/et Kayishema was able to provide first hand evidence-the 
evidence provided by other Defence witnesses was ent.irely hearsay. The Majority has expressed 
concern with respect to Pre;fet Kayishema's reliability and has found that he might have motives 10 

testify in fawur of the accused. In the absence of further reliable evidence, the Majority is not 
convinced of the content of the conversation between the two men. 

529. However, based on corroborated evidence, the Majority finds it reasonably possibly true that 
the accused was not present at Nyangc parish during the commission of the crimes that occwTed in 
the afternoon because he left Rufungo at around l p.m., went to see several persons. including the 
prefet, and then returned to Rufungo al approximately 6 or 7 p.m. '''15 Given these circumstances, 
the Majority does nm need to address the Defence's objection thm the accused did not received 
adequate notice in relation lo the order to start the attack of 15 April 1994.1°16 

530, Finally, the Defonce itself argues that after Ndahimana came back from Rufungo, between 
7:30 and 8 p.m., he made a sh◊11 stop at his home before moving on to Nyange parish."'" The 
Majority has no reason to doubt that th.is submission is true. Having fi.lllnd that the alibi is 

l(lm blahimana et al. (AC) Judgement, para. 414; Kamuhanda (!\CJ Judgernerit. para, 38; Kajelijeli (AC) Judgement. 
para. 41; Musema {AC) Judgement. paras. 205-206, 
1010 T. 12 May 201 J p, 12. 
[fJl ( 

· T. HJFebruarv20ll pp. l0-11. 
1
''" T. 18 April 2l;I I pp. 3 l, 61: T. 19 April 2011 p. 8. 

1013 T. 17 January 20 l l pp. 37-38, 40. 
10

H T. 7 February :?011 P- 69: T 12 May 2011 pp. 10, l.5-17. 
101

=' The \\fajority notes that it tinds the testimony of Anker Tumusenge p:micularly convincing because Qf its detaH and 
com,istL'ncy, in addition tt> the fact that he was the only one ,vith the accw,ed during the times spent traveHing (Chapter 
HL Sec:tkm SJ.1.16). Mr. Tunmsenge testified that as they started the trip awa)..- from Rufungo, Ndahimana to!d him 
that he \vas going to the prdji:,:cture because there \/,,\~re se.1.'.urity prnbkms in Nyange secteur er. 12 t,...foy 201 l p. 9)< He 
further stated that he drnvc Ndahimana to the prrife:.:ture's office, where he \Vaikd in the car V\'bile Ndahimana met wilh 
the prifet for approximately 40m60 minutes. Ndahimana emerged from the office with the prr}ji:t, \\ho the witness did 
not know was the pr~fet until Ndahimana told him (T, 12 May 2011 p. 8). Ndabimana then informed the ·willies:--: that 
the prifet had infom1cd him that thc:re were no soldiers or gendarmes available (T. 12 lvfay 201 l p. 9), 1\fl:er the visit to 
the pre/et, the witness drove NJahimana to the gendannerie, wht~re he waited in the car for JO mimtk's while 
Ndahimana was in the gcndannerie office, Following this, the witness look Ndahi1m1na to vfalt an agronombt named 
Janvic:r, and thc:n returned with him to Rufimgo CL 12 May 2011 p. 10). The Mujority funher recalls that the dbt:mcc 
between the house in Rufungo and the Kibuye prJfecTural office is 37.7 kllometJ·cs according to the Report on Site 
Visit 13 June 201 L para< 6 (x). 
101

~ .S'ee e,g.. T. 21 Sepkmber 201 J pp, 72-73; T. 22 September 201 l pp. 16-l7. 
tvi, Notice of Alibi, 3 September 2010. 
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reasonably possibly true; the Majority will now turn to consider whether its reason~ess has 
been overcome by convincing evidence placing Ndahimana at Nyange parish that day, 

5,3,4 Meetings 

53A,I Place and Purpose of the Morning Meetings 

531, In support of paragraph 25 of the Indictment, the Prosecution alleges that al least two 
meetings took place before the attack on Nyange church on 15 April 1994, one at the CODEKOKI 
building or at the Statue of the Virgin Mary and one at Nyange presbytery, It seems that rhe 
distance between these locations was very short Therefore, the accused could have been involved 
in borh meetings by travelling between the locations within a very sho1t frame time. The Majority 
will address each of these meetings in turn, 

5,3,4,2 Meetings at Nyange Presbytery or Parish Area BefiJre the Attacks 

532, Witness CBY testified that he saw Ndahimana, JPJ Kayishema, Ndungutsc, Kanyarukiga 
and Theodomir come into the courtyard of Nyange presbyrery al approximately 8 a,m, and meet 
with rhe priests, The witness explained that a!ler their discussion, the authorities "left and went 
out"101s 

533, Witness CBK tesrified tlmt at approximately 9 a,m,, Scrnmba, Ndahimana, Kayishcma. 
Kanyarukiga. Mbakilirehe, Witness CDL and a number of comeillers met inside the bishop's room 
in the priests' living quarters, The witness could not hear what rhey were saying, but aHer the 
meeting he saw the group speaking with Hutu assailants, Following this discussion. a large-scale 
attack on Nyange church took place, 1019 

534, Witness YAU testified that Father Kanyiranga, lPJ Kayishcrna. Ndahimana. Kanyarukiga, 
and Father Seromha participated in a meeting in front of the secretariat sometime "he fore noon, in 
the moming," Soon thereafter, Father Seromba met with a group of ln!erahamwc and the killing 
began, 1020 

535, After assessing the details of the witnesses' credibility, the Majorit~ finds that the 
P t, , d b h h ,. I , , t,,01 I , 1022 rosecu ton witnesses o not corro orate eac ot er regaromg t 1e precise time, • ocatton or 

I- l , [l)Ol consequences o t 1c mectmg, --

1013 T, 10 ]\;ovcmber 2010 p. 30 f ICS). 
101

" T. 3- November 20 l O pp. l2~ 14, 58 (Among the policc:men. the \Vitness rec0gnized Adri~n \famhamu. \foungiLt, 
Kibyutsa and LeonaJ); T. 4 Novembt!r 20 IO p. 1 (Vi/itness added thal the policemen "verc currying rilles. As far as he 
remembered, they had Kalashnikov::. and '·another type of gun that do not fire many shots at the sarne time.''). 
10''(, 

- T, [5 September 2010 p, 49, 
1021 

Witness CBK: T. 3 No\ember 2010 p.12 (Testified that the authorities met at 9 a.m.): Witnes.<, YAU: T. 15 
Septembes 2010 p. 49 (Te:')tified that the authorities me~ ''in the morning:'), 
ioz.: \Vitncss CBK: T, 3 November 2010 p. 12 (Said that it happened at the bishop's room in 1he priests' living quarkn,)', 
Witness YAU: T. 15 September 20l0 p. 49 (Said that it happened in front of the secretariat), Tbt: Majority notes thal 
vvhile these plac,~s might have been cto~e to ~a1..'.h other, U1e ,vitnesses were preds~ regarding their de'.{Cription of the 
location of the meeting. 
1023 

Witnc.;ss CBK: T. 3 November 201/J pp. 12, 58 (SaiJ that after the m~ding he saw the authorities sptaking ,.dth 
Hutu assailants): \Vitncss YAU: T. 15 September 2010 p. 49 (Said that after the meeting. Fathc:r S~romba rnet v..-ith a 
group of fnterahamwe and tht: killing began. Whik she i1woived Ndahimmu in relatkm to the m~eting, according to her 
testimony, only Seromba talked to the assailants). 
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5.3.4.3 Meeting at 1he CODEKOKI Building/ Statue ()/the Vil'gin Mary 3Z2f 
536. Witness CNJ arrived at the Statue of the Virgin Mary between 11 a.m. and \ p.m. The 
fighting had already begun. ' 0

'
4 Upon his arrival, he saw Nd:ihimana together with lPJ Kayisliema, 

the pharmacist Kanyarukiga and a cettain Ndungutse at the Statue of the Virgin Mary. Ndahimana 
welcomed the group of assailants. 1025 Kayishema then look the assailants to the area where they 
were to attack the Tutsis. At one point, Rukara, a retired soldier, threw three grenades at Tutsis, 

h h d · IU26 w o t en startc retreating. 

537. Witness CDK testified that he arrived at Nvange parish between 11 and 11 :30 a.m. and that 
Ndahimana, Seromba, Kanyarukiga and Ndunguts~ held a meeting at the CODEKOKI building. "'27 

His testimony seems to indicate that an attack occurred shortly after ihe meeting ended, but he did 
not specify bow long the meeting lasted. 1028 

538. Witness CBS, a refugee, testified that he saw Ndahimana with Kayishema and armed 
policemen at the Statue of the Virgin Mary at 8 a.m, He testified, "It was obvious that it was 
Ndahimana's group which ,vas issuing instrnction to the attackers"1u29 for the attack that began at 
approximately 9 a.m. 1030 

539. Witness CBR, who participated in the attacks that day, saw the following authorities at the 
CODEKOKI building:. Ndahimana, Ndungutse, Kanyarukiga, Kayishema, Munmgwabugabo, 
Habarugira and others, 1031 When the authorities emerged from their meeting, Ndahimana ins1ructed 
the assailants: "Guys. get yourself (sic) to work.'" 1

(
132 The witness could only say that this meeting 

took place before an attack that began between 11 a.m. and noon, 1033 

540. Even assuming that the CODEKOKl building and the Statue of the Virgin Mary are 
referring to the same location. the Majority finds that the Prosecution evidence, once again. varies 
greatly regarding the time of the alleged meeting. Depending on the witness, the time of the 
meeting varies from 8 a.m. to noon. 1('

34 While the Majority does not expect eacb ofthe witnesses hl 

be able to report the exact time of the events he or she witnessed 17 years ago, the timing of the 
meeting in relation to the start ofthe attack is important here. 

541. A detailed review of the Prosecution evidence shows the evidence to be inconsistent 
regarding the two alleged meetings. First, it is not clear which of the two meetings happened first or 
which one slatted the attack. More importantly, the timing of the meetir1gs in relation to the start of 
the attacks is unclear. 

io
24 T. 4 NO\'ember 2010 pp. 48, 52. 

l(•z:s T. 4 November 20 lO pp. 47-48: T. 5 November 2010 pp. 22-23 flCS), 30, 
!•PO , ' 

- T. 4 N,wember 2010 pp. 49-5 t. 
'°" T. 8 November 201<1 pp. 31-32. 
rozs T. 8 November 20Hl p. 33. 
l(QQ T, 6 Sep1ember 2010 pp. 21<22. 
JlHO T. 6 September 2010 p. 26. 
1031 

T. 1 Nc,vember2010 p. 17: T. 2 November 2010 p. 18. 
l(n~ , , . 

·- T. 1 November 20LO pp. 17-18. 
10~ ·, 

" T, 2 November 2010 p. 21. 
1034 

Witness CDK: T. 8 November 2010 pp. 31-32 \ l"estitied that the meeting CK'CUrred ],et\:vt>en 11 and l 1 :JO a.m.): 
Wit_nes:s CBS: T. 6 September 2010 pp. 21-22 (Testified it occurred at 8 a,m.): Witness CBR; T. 2 :\'ovem!x:r 2010 p. 
21 (_Testified that it oci::wTed sometime before the attuck, vvhich he e~timated began between 11 a.rn. :md noon). 
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542. The :tl-faioritv will not rely on Witness CNJ who was the only witness to test;;>rhat stone- O 
throwing was aiready ongoing before the authorities met at the Statue oftbe Virgin Mary. 1035 

543. Witnesses CBT and CDL did not repott any meetings; however, this could be explained by 
the possibility that they arrived after the two meetings alleged in paragraph 25 of the Ind ictmem 
occurred. Witness CBT arrived between 11 :30 a.m. and noon, after Rukarn threw a grenade at the 
refugees and aller they were repelled toward Nyange church.' 036 He mentioned that the attack on 
the church started at approximately 1 p.m. 1037 According to Witness CDL, the stone-throwing fight 
started around the same time as he arrived at the church between 10 and 11 a.m. 1038 He farther 
explained that he heard a grenade exploding around 12 p.m. and returned to the church. 1039 

544. lt it)llows from this evidence that the meetings would have occurred at least before I l a.m. 
This asse1tion is supported by the testimonies of Witnesses CBK and CBY. indeed, according to 
Witness CBK. the attack started right alter a meeting that took place at approximately 9 a.m. at the 
priests' living quaiters. 1040 According to CBY, the attack started immediately after the meeting that 
occmred at approximately 8 a.m. at the presbytery. 1041 Wimess YAU did not provide any clear 
indication of time. 1042 

545. However, other evidence tends to show that the attack started alter 11 a.m. Witness CDK 
arrived at the church between I l and 11.30 a.m. 1043 He testified that following a meeting at the 
CODEKOKI building, Hutus started to throw stones at the Tutsis, then Rukara threw the grenade. 
the Tutsis were repelled to Nyange church and the attack continued. 1044 Witness CBR estimated that 
the attack started aller a meeting at the CODEKOKJ building, between 11 a.m. and noon. 1045 l-k 
repmted that Hutus started to throw stones at the Tutsis then Rukara threw grenades al the Tutsis 
who started retreating to the church. The attael< then continued. 1046 

546. The Majority finds these theories difficult to reconcile. While \Vitncsses CBK and CBY 
asserted that the stone throwing attack started right afrer the meeting that look place at the 
presbytery at around 8 or 9 a.m.: Witnesses CDK and CBR testifit:d that the stone throwing attack 
staited right after the meeting that took place at the CODEKOKl building or the Stat11e of the 
Virgin Mary at around 11 a.m. 

547. A third version of how the attack began is brought by Witness CBS who was al Nyangc 
church square the morning of 15 April 1994, but did not report any meeting at Nyange 
prcsbytery.

1047 
The witness testified that the attack began at 9 a.m. 10

"' However, shortly before, at 8 
a.m., he saw Ndahimana with Kayishema and armel policemen at the Statue of the Virgin Mary. 

1035 T. 4 ::,Jovcmbcr 2010 p. 49. 
JWf, T. 7 September 2010 pp. 39-40. 66-67. 
1037 

T. 7 September 20 lfJ p. 47. 
um T. 12 November 2010 p. 7; T. 18 November 2010 p. 14. 
1039 

T. 12 November 2010 p. 8. 
1
1).1° T. 3 November 2010 pp. 12-13, 58. 

1041 • 
T. 10 November 2010 pp. 27-28. 

1042 
T. 15 Septemher 2010 p, 49 ( ··Bef()re noon'"). 

'"'"'f 8 N' b 2010 °1 . . , overn er p .. -, . 
H"-1

4 T. 8 November 20 IO pp. 33-34. 
1045 

T. 2 November 2010 p, 21. 
1046 

T. l N0vcmbt:r 20 l (J pp. 18-19: 'L 2 No\ crnbcr 2010 p. 22. 
w-1, T. 6 Septembt.":r 2010 p. 22, 
1848 

T. 6 September 2010 p. 26. 
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He asserted, ''[t was obvious that it was Ndahimana's group which was 
attackers.·~1o4v 

30 December 20 fl 

... "62(0 
1ssmng 1J;l!!'1:ructJon to t!ie 

548. Considering these circumstances, the Majority finds that the testimonies of the Prosecuti()ll 
witnesses do not sufficiently coJToborate each other to prove beyond reasonable doubt that 
Ndahimana attended a meeting at Nyange presbytery on the morning of 15 April 1994. No evidence 
was adduced regarding the content of that meeting, and the Prosecution did not prove beyond 
reasonable doubt that the accused ordered his alleged subordinates to start the killings. Nor did the - -Prosecution prove that the accused planned or instigated the killi11gs that occurred later that day. 
Because the Prosecution evidence docs not overcome the defence alibi which was found to be 

bl ·1 l h 1·b· l 1050 reasona y poss1 , y true, t e a 1 1 stanc s. 

5.3.4.4 Even!.~ Ajler the AUeged lvfeetings 

549. Paragraphs 26 to 28 of the Indictment allege that during the attacks, Ndahimana, Father 
Seromba, IP J Kayishema, Kanyarukiga and others were present. ordering, instigating and 
supervising the assailants by providing them with weapons and fuel in an attempt to burn the Tutsi 
refugees in Nyange church. The attempt was not successful, leading Ndahimana and the other 
members of the JCE to hold a meeting at Nyange presbytery to plan forther altacks against tile 
Tuts is. 10

" 

550. Witnesses CDK, CBS, CBR, CBY, ND22, ND6 and NDl2 said that afrer the meetings they 
observed the beginning of the attack when Hutus started throwing stones at the refugees. After one 
or several grenades were thrown at the refugees by a reservist named R.ukara, the refugees retreated 
to Nyange church. rn-'

2 No evidence was adduced to show that Rukara acted upon an order by the 
accused. 

5.3.5 Assailants Wearing Banana Leaves 

551. The Indictment alleges that Ndahimana ordered the assailants to cover themselves in banana 
leaves in order to distinguish themselves from Tutsis. 1053 The Majoritv notes that some of the Hutu 
assailants used banana and other types of leaves for this purpose.1051 However only Witness CNJ 
testified that the order to the assailants to cover themselves in banana leaves came from 
Ndahimana. MS The Majority has previously held that it would not rely on this accomplice witness 

1049 
T. 6 September 2010 pp. 21-22. 

105
/)T.2! September20ll pp. 72~73~T.22Septcmber2(.Yll pp.16~17. 

1051 
T. 21 September 201 l pp. 4, 16-18. 34~37. 

1052 
Witness CDK: r. 8 November 2010 pp. 32-34; \Vitness CBS: T. 6 September 2010 pp. 21-22; Witness CBR: T. 1 

November 2010 p. 19, T. 2 November 2010 p. 22; \Vitness CBY: T. 9 November 2010 p. 53, T. 10 No\·embcr 2010 p. 
30 (!CS); Witness ND22: T. 20 April 201 l pp. 6-7; Witness ND6: T. 27 January 21) 11 p. 11: Wilness MJ12: I. I 9 
January 2011 pp. 6-7, 16-17; Witness CN.I: T. 4 November 2<.lltl p. 48, T. 5 /\ovcmber 2010 pp. 22-23 (IC:Sl. 30 (He is 
tJ1e only \Vitness 1,vho said that fighting Yvas already ongoing before Ndahimana uncl others ·\vck:omed" the assailants ut 
th_e Statue of the Virgin /\Amy). 
rn,3 Indictrnent para. 27. 
105

'
1 

\\/itness CBT: T. 7 September 2010 p. 39 (Some people had banana leaves or eucalyptus tree leaves): \.VillltSS 

CDK: T. 8 November 2010 p. 31 (S01ne assailants had covered themselves \Viih banana k:avcs): "\,'\litness CRY: T. 10 
November 2010 pp. 32 iiCS)_, 65 (Attackers w~re \;;.·em:-ing banana leaves): Witness CBK: T. 3 ?-,;o,:emb;;:r 2010 p. 15. T. 
4 November 2010 pp, 48~49 (Attackers \Vere 1,vearing banana leaves and small cypre:-.s br:.mches to distingui~h 
themselves from the refugees); \Vitness CBS: T. 6 September 20 top, 25 (Attackers disguised themselves vvith banana 
leaves to distinguish themselves from refugees); Witness CB]: T. 14 Septernbt:r ~010 p. 35 (Some \vere dressed in their 
personal dothing others \i.'ere wearing banana leaves). 
1055 

T. 4 November 20 JO p. 48; T. 5 Novt:rnba 20lo p. 22 (JCS). 
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unless corroborated. (Chapter Ill, Section 4.3.1.11) Therefore, it finds that the ProscL3ol1sj n? 
proven this allegation beyond reasonable doubt. 

5.3.6 Attack on Nvange Church. 15 April 1994 

552. The l\.fajority recalls that it was unable to determine from the evidence the precise time the 
15 April 1994 attacks on Nyange church began. However, the evidence does depict a rather 
consistent description as to how the attack was conducted. Tutsis and Hutus began throwing stones 
at each other. Atler a certain Rukara threw one or several grenades, refugees retreated to the church, 
Nyange presbytery and a nearby forest. Following the grenade attacks and corresponding retreat 
the assailants moved towards the church and killed a number of refugees who were still in the 
comtyard. 

5.3.6.1 Ndahimana 's Participation and Presence During 1he Attaek 011 Nvange Church 

553. Three witnesses testified that Ndahimana ordered the start of the attack. Witness CBT 
testified Ndahimana was in the courtyard ofNyange church and that he took a gun from Kabalisa, a 
former soldier, and fired one shot at the clock tower of the church to signal the commencement of 
the attack.!056 Witness CNJ said Ndahimana "ordered the communal policemen to fire on the 
persons who were trying to hide in the tower of the church." He then confiscated the 11,uns of two 
gendarmes and three communal policemen who refused to comply with his directive.'"" Wimess 
CBR testified that from outside the (\)DEKOK! building, Ndahimana instructed the assailants: 
'·Guys. get yourself to work," which the assailants understood to mean lo attack the Tutsis.''"8 The 
Majority has expressed concerns about the credibility and reliability of each of these witnesses. In 
particular, as detailed below, the Majority has doubts about Witness CNJ's allegation that Brigadier 
Mhakilirehe refused to shoot. ln addition, the discrepancies between the three accounts do not allow 
the Majority to conclude beyond reasonable doubt that Ndahimana instigated the attacks or was 
physically present ro order the assailants to start the killings on I 5 April l 994. Moreover. this 
evidence is contradicted by Witness YAU, who testified that the killings began immediately after 
Father Seromba spoke to the lnterahamwe. M

9 

554. A number of Prosecution witnesses testified that Ndahimana was present at some point 
during the attack. Witnesses CDK, CBR, CBT and CNJ each testified that Ndahimana was present 
at the sta1t of the attack, but that he then letl t(> go to the funeral at Rufungo, departing a1 

approximately l or 2 p.m. 10
"

0 Witness YAU said that Ndahimana was present at Nyange parish "as 
the killings were iaking place" and Witness CBI testified that he saw Ndahimana during the 
attack. 1061 

555. However, other Prosecution witnesses such as CBY, CDL CBK, CBS and CBN, all of 
whom were present during the attack, did not testify that Ndahimana was present. Additionally, 

1056 
T. 7 September 2010 pp. 42, 47; T. 8 September 2010 pp. 6, 1 l. 14-15, 19. 

rn57 T. 4 November 2010 pp. 51-53. 
1058 T. 1 November 20!0 pp. 17-18. 
1059 T. l 5 September 2010 p. 49. 
io,,u Witnt!ss CDK: T. 9 November 2010 pp. 19<::'.0: \Vitness C.BR: r, l November 2010 p. 21. l. '.! Nm·t:mher :2010 p. 
23; \Vitness CB'r: T. 7 September 2010 p. 42. T. 8 September 2010 pp. 5, 9, 14; Vv'itness CNJ: T. 4 November 2010 p. 
54. 
iot,i Witness YAU: T. 15 September 20IO p. 49; Witness CHI: T. 14 Si.!pkmber 2010 p. 39, 
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Defence Witnesses ND24. ND22. ND6, ND12, NDll 

30 De,e2.,.(~ . 
and ND7 also all testified th~dahimana 

· d . h . t1 k 1062 . . \Vas not pre.sent unng t e a ac. T. 

556. The Majoritv points particularlv to Witness CDL's testimonv, who said that he did not sec 
Ndahimana at Nya~ge parish until the· evening of 15 April 1994.1063 While Witnesses CNL CBT, 
ND12 and ND7 stated that Witness CDL was among the leaders of the attack, it seems that had 
Ndahimana been there as well. they would have most likely been together. 1 

'"" 

557. In conclusion, the Majority finds that the Prosecution did not provide sufficient credible 
evidence to overcome the reasonableness of the accused's alibi. The Prosecution evidence is 
insufiicient to establish beyond reasonable doubt that, on I 5 April 1994, Ndahimana ordered a 
number of assailants to ·"start working'· and that the attack was launched following this order. Nor 
did the Prosecution prove beyond reasonable doubt that Ndahirnana should be liable for ordering, 
instigating and supervising the assailants by providing them with weapons and tucl in an atiempt to 
bum the Tutsi refugees in Nyange drnrch. Given these circumstances, the Majority does not need to 

address the Defence's objection that the allegation that the accused fired the first shot !hat signalkd 
the start of the attacks on· 15 April 1994 was not properly pied in the lndictrnent.1065 

5.3.7 After the Attac_k on Nyangc (Jwrch 

5.3.7.1 Distriburion of Weapons 

558. Tbe Majority has considered Witness CDL's evidence alleging that Ndahimana had a 
discussion with IP J Kayishema, and two men named Abayisen,? and Kagenza in front of the 
communal office on 15 April 1994 at approximately 6:30 p.m.106 The Majority recalls that it will 
not rely on Witness CDL's evidence unless it is corroborated. 

559. Tile Defence contends that it had inadequate notice of the allegation made by Witness CDL 
at trial-that on 15 April 1994 at 6:30 p.rn .. he saw Ndahimana meeting outside the communal 
office with tvvo individuals, and that Ndahimana promised these individuals that he would ensure 
the assailants had enough weapons and ammunition for the next day. 1067 

1062 
Witness CBY: T. 9 November 21)]0 pp. 19-20 (Ndahirnana left right afler the meeting. before atlack began): 

\Vitness CDL: T. 12 November 2010 p. 14 (S:.n:v Ndahimana around 6:30 p.m., aHcr the attacks had stopped); \:Vitnt:ss 
CBK: T. 3 November 2010 pp. 57-58. T. 4 November 2010 p. J (Smv Ndahimana at a meeting in the morning, did not 
see him after 10 a,m. until the evening, around 7 p.m. when he re-turned to Nyunge church for another meeting): 
\Vitne.ss CBS: Defence Exhibit 4, p. 4 (Dcst-ribes a visit by Ndahimana on Thur~day, but states he did not see him the 
day of the attack); \Vitness CBN: T. 13 September 2010 pp. 21-22 (No mention of Ndahimana in dcs(;ription of 15 
April 1994 ntrad:), T. 13 September 2010 p. 58 (Ndahimana was not one of the leaders of the attacks), 'L 14 Septernber 
2010 p. 9 (Stating he did not see Ndahimana on 15 April 1994); \Vitness '.\D24: T. 21 Febrtli1ry 2fH l p. 12 \Did not see 
Ndahimana until 8 or 9 p.m.); \Vitncss ND22: T. 20 April 201 t p. 7 (During atta1.:k, Kayish~ma asked Ndungutse v,;here 
Ndahimana \Vas); \:Vitness ND6: T. 27 January 2011 p. 13 (Did not see Ndahimana at /\y:rnge church on 15 April 
1994): Wltness NDL!: T. 19 January 201 l p. 7 (Did not see Ndahllnana at Nyange church on 15 April ·1994); Witne<ss 
NDl 1: T. 18 January 2011 p. 34 (Did not see Ndahimana at N)'ange church that day_>; 'Witness ND7: T. 24 Janu:1()' 
2,0 l 1 p. 9 (Did not see Ndahimana at N"y,mge presbytery until 8 or 9 p.rn,). 
ic1~J 'L l8 November 2010 p. 20 (ICS). 
IOM \Vitncss CNJ: T. 5 November 2010 p. B (!CS): Witness CBT: Defence E.xhibit 9 (''Th<: entire exercise was 
O'-·erseen by Judge Habiyambcre and V/itness CDL."); V/itness ND l 2: r. 19 January 20 l l p. 6: \Vitness ND7; T. 24 
J_anuary 2011 p. 34. 
1n65 T. 21 September 201 Ip. 74. 
100,; 1. 12 · . November 20!0 p. 14. 
1(167 D C ("I . B . 1· -70 eience , osmg ne , n. :, .:-. 
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560. First, the Majority observes that paragraph 26 of the Indictment alleges that t~ecused and 
others provided weapons to the assailants in "an attempt to burn the Tutsi refogees in the 
church."'1068 This detailed paragraph of the Indictment does not cover allegations according to 
which weapons were distributed lljier the attack on Nyange church; that is, alter the attempt to burn 
the church failed. Tn addition, the Majority finds that the Prosecution provided no notice of this 
incident in its Pre-Trial Brief with regard to the summary of Witness CDL's anticipated evidence; 
the Prosecution onlv noted that the witness would testifv "'that the accused gave the a1tackers more 
bullets during this ;\tack of 16th April l 994 .... "1069 The Majority concluds;s that the Pros<ccution 
failed to provide adequate notice of Witness CDL's evidence about the discussion outside the 
communal office, which it considers to be a material fact. Therefore. the Majority will not consider 
this allegation. 

5.3.7.2 kfeeting at Nyange Presbytery 

561. Paragraph 26 of the Indictment alleges that because the attempt to bum down the church 
was not successful, Ndahimana and other members of the JCE held a meeting at Nyangc presbytery 
to plan further attacks on the Tutsis. 

562. Prosecution Witness CBK testified that when the ··authori1ies'' realised that their plan to 
burn down the church had failed, they held a meeting in the priests' living qumters at approximately 
7 p.m. Present at this second meeting were: Serornba, Ndahimm1a. Kayishema. Kanyarukiga, 
Ndungutse. Mbakilirehe, Colonel Nzaphakumunsi and others.1070 Tbis evidence is partly 
corroborated by Witness CDJ, who arrived at the parish at approximately 7 p.m. and saw 
Ndahimana, father Seromba and Kanyarukiga sitting on the veranda ofNyange presbytery having a 
discussion which lasted approximately two hours. 1<m Neither of the two witnesses overheard the 
content of the conversation. 

563. In its Notice of Alibi, the Defence acknowledged that N<fahimana returned to Nyange parish 
on the evening o( 15 April 1994. However, it asserts that he was only there from approximately 8 
until 8:30 p.rn.107

" Witness ND24 testified that he saw Ndahimana travel through the roadblock he 
was manning at approximately 8 or 9 p.m. that day. Ndahimana came from the direction of Kibuye 
in a Pajero driven by a man named Anieeti 073 He added that Ndahimana was headed to Nyange 
prcsb}tcry but did not stay long. and the witness saw him leavc.1°74 Witness ND7 testified that she 
did not see Ndahimana during the attack but saw him between 8 and 9 p.m. in the courtvard of the 
presbytery. 

11
m Therese Mukabideri said that Ndahimana came back to the funeral at ap1~·oximately 

6 or 7 p.m. that evening but did not stay long. 107
" This evidence is corroborated by A nice\ 

Tumusenge. who said that it was about 6 p.m. when they arrived back at the funeral, and that he 
dropped Ndahimana at his house around 8 p.m.1077 None of the Defence witnesses provided 
information on the purpose of the accused's visit to the presbyrery nor whether he met with other 
persons while there. 

1068 Indictment para. 26. 
Hw:.

9 Prosecution Pre-Trial 13rie'I~ Annex IV, p. 4. 
1070 T. 3 November 2010 p. l(i. 
1011 T. l l NoYember 20l0 p. 30. 
1072 Notice of Alibi, 3 September 2010, p. 3. 
1073 

T. ~l February 201 l pp. 12. 24-25. 
1074 T. 21 February 2011 p.12. 
w,s T. 24 Januarv 2011 p. 9. 
1076 T. 7 Februar)' 2011 p. 69 
'"" T. 12 May 2011 pp. IO, 14-15, 17. 
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564. Despite the slight inconsistencies regarding the exact time of Ndahimaim:-1 visit, tfie 
Majority accepts that alter going to Kibuye, Ndahimana returned to the foneral and then went to 
Nyange presb)tery. The Majority further accepts that he met with Father Seromba. Kanyarukiga 
and perhaps other authorities. However, in the absence of fmther evidence establishing the purpose 
of that meeting, the Majority cannot conclude that the Prosecution has proven beyond rcasonahlc 
doubt that the only reasonable explanation is that the meeting was held to plan further attacks on 
Tutsis. The Majority notes that it has found elsewhere that on the morning of 16 April !994, a 
meeting occwTed in order to plan the attack against the Tutsis later that day (Chapter fl!, Section 
6.3.3.3). 

5.3.7.3 Jnvolveme11/ ofNdahima11a or Members ofihe .ICE in Ordering rhe Assailants to Bury 
the Bodies of the Tutsis That Were Killed That Dar 

565. Numerous witnesses testified that the bodies of Tutsi victims were buried on I 5 April 1994. 
However, as paragraph 28 of the Indictment alleges neither a criminal actm· reus nor a criminal 
mens rea, the Trial Chamber will not make a finding on this allegation. 

6. Attack and Demolition of Nvange Church, 16 April 1994 

6.1 Introduction 

566. The Indictment alleges that on or about 16 April 1994, Ndahimana. Seromba and Kayisbema, 
Kanyarukiga and others met at Nyangc presbytery. After this meeting, Ndahimana started shooting 
at the refugees thereby signalling the assailants to launch a large scale attack on the Tutsi refugees. 
On the same day, Ndahimana, these same individuals and others, met, planned and mutually agreed 
to kill all of the Tutsi refugees in Nyange church by destroying it. 1078 

567. The Indictment further alleges that the same individuals ordered the assailants to destroy 
Nyange church using a bulldozer, killing about 2,000 Tutsi refugees inside. Ndahimana was present 
during the demolition of the church and instigated the assailants to kill the refugees. He also 
supervised the attack. Following the destruction of the church, these same individuals, including tile 
accused, went to Nyange presbytery to share drinks and celebrate. The bodies of the Tutsis killed at 
Nyange parish were buried in mass graves at the parish and surrounding areas. 1" 79 

568. The Defence has provided an alibi for Ndahimana relating to 16 April 1994. The Defonce 
submits that the accused hid at a convent because he teared the Kibilira Interahamwe. whom he 
believed would be present at Nyange parish that same day. ,oso In its Notice of Alibi, the Defonce 
also submitted that the accused was being pursued by '·the same people in January 199 3 when he 
was workin2: for Rubava Gisenvi."'°81 n1e Defence also challenges the credibilitv of Prosecution 
witnesses

10
'
2 

and note; that fiv~ witnesses who were at Nyange parish on 16 Ap;il 1994 testified 
that they had not seen Ndahimana therc.1083 

H•
73 

Indictment. paras. 29-30, See al.so, T. 21 September 2011 pp, 7. 18-19. 
1079 

Indictment. paras. 31-33. See also. T. 21 Seotember 201 l p-p. 7. l 8, 
10

~
0 

Defence Closing Brief, paras. 29-32, 389, S~ie also T. 21 September 2011 pp. 67-68. 
ir,si Notice of Alibi. 3 September 2010. See also. Supplement to Notice of Alihi filed on 3rd Septen1ber, 2 J September 
2010. 
1082 

Defonce Closing Brie{ paras. 364-388 . .S'ee also, T. 21 September 2011 pp. 49~50, 58, 7JM77; T. 22 September 2011 
pp, ]m3, 

1C,s3 Defonce Closing Briel~ paras. 391,393, 395-399. 

The Prosecutorv. Ndohimanu, Case No. lCTR-01-68-T 124 ! 274 



Jut(f!;ement and Sentence W lh:cember ](JI f 

569. The Prosecution called Witnesses CRR, CDL. CBK. CNJ, CNT, CBY. C~a:?-t!'I~ 
support its case against Ndahimana with respect to the attack at Nyange parish on l6 April 1994. 
The Defence called Witnesses BXJ, NDI 7 and ND35 to support Ndahimana's alibi that he spent 
the day of 16 April 1994 hiding in a convent. and Witnesses ND22, KR3, ND6, ND24 and ND7 
wl10 testified that they were present at the parish that day and did not see Ndahimana. 

6.2 Evidence 

6.2. l Prosecution Witness CBR 

570. Witness CRR. a Hutu farmer, lived in Kivumu commune in April 1994.1084 The wimess 
participated in the killings at Nyange parish. 1085 Early in the morning of 16 April l994, lPJ 
Kayishema ,mived in the witness' ce//11/e in a pickt(p truck. 1036 Using a megaphone. he woke the 
residents and called upon them to g,, to the parishi"'' The witness and other assailants travelled to 
the parish in trucks provided by the Astaldi Company. They arrived there between 6 and 7 a.m. 1tJ,, 

571. On his way to the church, the witness, together with Ntagwabira and Hakuzimana. killed two 
Tutsis in Gakoma ce//ule.1089 The witness told himself before leaving "I must kill them," and he 
did. 1090 Upon aJTival at Nyange parish, the witness saw the following authorities conferring in front 
of the priest's ot1ice: Father Seromba. Ndahimana, Kanyarukiga, Habiyambere. IPJ Kayishema. 
Vedaste Murnngwabugabo, Ndungutse, Senior Warrant Officer Habarngira am! several gendarmes. 
The witness did not hear what the men were saying. 10

"l 

572. After the discussion, Ndahimana. Kayishema and the other authorities, with the exception of 
Father Seromba, moved toward Nvange church.1092 The attack on the church began between 7 and 8 
a.m.1093 From the right hand side ot' the courryard near Nyange church, th; witness was close 
enough to witness Ndahimana, standing at the front door of the church,1094 shooting through the 
church's doors and windows. 1095 

573. Kayishema trailed after Ndahimana, also shooting into Nyange. church. Ndahimana "se1 the 
tone•· and the other authorities followed, standing near him in the small passage between the church 
aad the presb,tery walls. According to the witness, "Ndahimana opened fire on the side at which 
the women sat in church.'' Ndahimana was using "a rifle that wasn't very long'• and that had "strips 
(sic) around the shoulder." The witness estimated that attackers shot at the church continuously for 
approximately 30 minutes, while assailants surrounded the church to prevent rcfi.J2:ees from 
escaping. lO% -, 

1084 1. 1 November 20H) p. 6. 
1085 T. I November 20 JO pp. 17- I 8. 
1086 T. 2 Novt!mber 2010 p, 30. 
1087 T. 1 November 2010 p. 23: T. 2 November 2010 p. 30. 
iosi; L l November 2010 p. 23. 
1089 T, 2 November 20 IO pp. 33-34. 
1090 T. 2 November 2010 p. 34. 
i(J

91 L 1 :'\Jovember 2010 p. 24. 
10

" 1' I " b . .,ovem .er 2010 P- 24. 
w

93 T. 2 November 2010 p. 35. 
109

·• T. 2 November 2010 p. 43. 
1
'
195 'J" 1 ·i,., l 0 010 °4 . r ... overn1-er.,_ p.,;,,'. 

1091' T I b . Novem er 2010 pp_ 24-25. 
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574. Ai\er the shooting subsided, the authorities returned to their pn:vious sp,~~!arr(e' 
presbytery. The witness overheard Kanyarukiga saying. ·'This church has to be demolished, for 
within three davs, we will be able to rebuild it." Ndahimana was standing next to Kanyarukiga 
when Kanyarukiga made this statement. The witness did not hear the rest of the conversation, but 
soon after Kanyarukiga spo_kc, Kayishema arrived with "special vehicles" that were used to 
demolish Nyange church_l091 The witness did not know who actually gave the order for the 
demolition to begin.1'1'

11 The drivers of the vehicles were three Zairians, named Robert. Mitima. and 
Maurice; and a Rwandan named Anasthase Nkinamubanzi 1099 (a.k.a. "2000"). 1100 

575. Robert ·'began piercing holes·· in the church basement walls with a bulldozer, eventually 
causing the church walls to collapse on rhe refugees inside. After (he roof fell in on the refugees, 
one of the bulldozers dug a pit behind Nyange parish. The bulldozer then began separating the 
bodies from the bricks and pushing the bodies toward the pit. The witness estimated the demo I ition 
of the church slatted at approximately 1 l a.m. and lasted late into 1he attemoon. 110 ' The church 
tower collapsed al approximately 4 or 5 p.m. 1102 

576. As the demolition ofNyangc church progressed, the wall of the church bell tower remained 
standing. A bulldozer then attacked the bottom of the bell tower, causing it to crumble from the 
bottom and curve in before collapsing. The witness ''saw a few refugees" through the broken glass 
windows of the bell tower, and "through some holes" where the church joined the bell tower. The 
witness recalled having seen a number of refugees alive, including Charles Kagenza, and a man 
who ran a small business near the Statue of the Virgin Mary named Damien. He did not know how 

l l fl~ they were able to escape. -' 

577. The witness could not say whether Ndahimana was present throughout the entire day of 16 
April 1994

1104 
because he was focusing on the events at the church.1105 

6.2.2 Prosec11tion Witness CDL 

578. Witness CDL, a Hutu. was a teacher in Kivumu commune in I 994. 11 "" He was amon~ the 
assailants.

1107 
On 16 April 1994, the wit11ess arrived at Nyange church sometime after 7 a.m'. "to 

take pait in the events that were unfolding there."' 108 When he arrived, Ndahimana, the communal 
policemen. IPJ Kavishema, Abavisenga and Kagenza were alreadv in the vicinitv of Nvange 
church.' '

04 
These a~thorities wer; coming from the communal ot'fic~ towards 1he ch~irch. a~d the 

1097 1. l N' t 0 , . ovem 1er 2 10 p. 25. 
iv,~ 'I" 0 N be 0 010 56 .... ovem r..,, p .. 
t,)'~., T O N b O -

• L,, ovem er 2, 10 pp. 53-)4. 
110

(
1 
T. 1 November 2010 pp. 25-26. 

1 

ioi T. l November 2010 p. :::::6. 
110

~ T. 2 November 2010 p. 36. 
1103 T. l Novernber20l0p.27. 
1104 

T. 1 November 2010 p. JO. 
I !OS , 

I. 2 November 2010 p. 48. 
1106

T, 11 November2010pp, 57. 59(ICS). 
1107 

T. 12 November 2010 pp. 33-34 (]CS). 
1 
in~ T. 19 Novembt:r 2010 p. IO. 

\F"' 
· 1.12Novembcr2010pp. 14-15_ 
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wit.ness followed them. 1110 The bourgmestre was with some communal policemen, an~ witness 
. . d l d d . l I 1· I 111 _101ne t 1e group an converse wit 1 t 1e po icemen. 

579. When the group arrived at Nyange church, Father Seromba was standing in fron! of the 
church secretariat and Ndahimana went to speak to him. After their conversation. "the bourgmestre 
came back to his policemen and told them that the work was going to begin." Ndahimana then 
opened fire on refugees inside the church. Immediately thereafter, policemen began shDoting 
through broken church windows inlo the church. Because Ndahimana was the highest anlhorily 
present at Nyange, the witness considered the shot fired by Ndahimana "as the green light to kill the 
Tutsis who were in the church."1112 The bourgmestre and the policemen kept firing at the refugees 
until they ran out of ammunition: "[w]hen they realised they had run out of ammunition, those 
persons decided to destroy the church upon the Tutsis and thus kill them." 1113 

580. Another meeting took place at approximately 10 a.m. at Kanyarukiga's pharmacy. Present at 
the meeting were: Kanyarukiga, Ndahimana, Kayishema, Habiyambcre, Habarugira, Nduogutse, 
and Kanani. Also present was a man named Sinarnhamagaye. who was in charge of managing the 
Astaldi Company's equipment pool, and a gendarme. The only person who was not there was 
Father Seromba. After this sei of consultations, the group went up the hill, Kayishema. 
Habiyambere and Emmanuel, who was in charge of the Astaldi Company·s equipment, lugged 
slightly behind. discussing wavs of reaching the drivers. The same group then moved towards 
Nyange church. l1'" · 
581. When they aJTived at Nyange church, Father Sernmba was standing in front of the 
secretariat. Ndahimana spoke to Father Seromba, and Seromba approved the decision to destroy the 
church. This discussion was held in the open, and the witness was close enough to hear Ndahimana 
and Seromba lalking.1115 

582. A Caterpillar arrived, and Kayishcma and Habiyambere went to look for the Caterpillar 
drivers. as one of the drivers had spent the night at the communal office. The driwrs of the 
Caterpillars included lvlitima and Maurice who were both of Zairian nationality. They were assisted 
by one Anasthase Nkinamubanzi (a.k.a. "Damien'") who was a driver with the Asraldi Company bu! 
was suspended at the time.' 1 

'" 

583. The Caterpillars began destroying the patt of Nyange church that was closest to the bell 
tower, but the waJls were reinforced and difficult to destroy. Thus, Father Seromba advised the 
drivers to start with the back wall of the church, which was weaker.1! 17 Father Scromba and 
Ndahimana were present and directing the drivers of the bulldozers. At one poinl. the refugees 
began throwing stones at the Caterpillar drivers. Ndahimana and Scromba then provided protectiw 
gear to the drivers. m

8 
Ultimately, the church was "destroyed right down to the last brick.'" The bell 

tower was the last part of the church to come down. Refugees were killed as the church structure 

inoT. 12 NoYember 2010pp. 15, 17. 
JJJJ T. l2Novem"ber2010p. 17. 
1112 

T. 12 November 2010 p. 17. 
tm T. 1.? ·November 2010 p. 19. 
l ll

4 
T. 12 November 2010 pp. 19-20; T. 19 November 20 l Op. 16. 

1115 
T. 12 November 1010 p. 19; T. 19 November 2010 p. 17. 

1116 
T. 12 November 2010 p. 20. 

lll7 T. 12 November 2010 p. 21. 
11

i
8

T, 12 November.1010p. 21. 
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fr,ll down on them. Those who survived were "finished ofl" bv assailants al the scene. 1e '1J 
was completed by approximately 5 p.m. 1119 · 

584. Ndahimana neither punished the perpetrators nor compelled them to pay compensation for 
the damage they had done. On the contrary, the witness heard that Ndahimana demoted a police 
oflicer named Mbakilirehe from the position of brigadier to that of ordinary policeman for not 
having been active enough during the attacks. and in pruiicular for not having provided the attackers 
wirh .enough ammunition that day. The decision to ,f~/1alise ~lbakilirehe was taken at the first 
meet1mr of consetl!ers cvmmunaux after the attack. ·-- Ndah1mana also rewarded a number ol 

k - " K·t·1· . h 11 ' 1 attac ers 1rom 1 n m1 wit cows. -

6.2.3 Prosecution Witness CBK 

585. Witness CBK, a Hutu, was in a position to know what was taking place at Nyange parish in 
A ·1 1"94 1122 pn "· . 

586. On the morning of 16 April 1994, the witness had the impression that "all the Hutus ofrhe 
Kivwnu commune" had come to Nyange parish. 1123 The witness saw Kayislwma, Ndahimana, 
Ndungutse and Father Seromba having a meeting at Nyange presbytery. As they approached the 
secretariat, Seromba asked Ndahimana what was to be done "because all attempts had failed.'' 
Ndahimana was with lPJ Kayishema at that moment, and they insisted that Tutsi intellectuals would 
have to be killed or the assailants "would have wasted their time." So the men decided to desrroy 
the church tower in order to kill the refogees hiding there.' 124 Ndahimana and the others were 
outside when they had this discussion, and the w itncss was standing at a nearbv water tap and could 
hear what they were saying. 1125 

" 

587. Caterpillars then arrived to destroy Nyange church. The bulldozers began by demolishing 
the back wall of the church. Once the wall came down, the assailants were able to attack some of 
the refugees who were in the church, but were unable to reach refugees hiding in the church tower. 
One of the drivers who was directed to attack the church tower was reluctant to do so. He asked 
Kayishema. Seromba and Ndahimana whether they really wanted him to destroy the church. 
Seromba answered: "Yes, you should demolish it. There are many Hutus and they arc going to 
build another one." The driver asked twice more. and Father Seromha answered that the church had 
to be destroyed because there were demons inside it. 1126 

588. The witness believed that the bell tower of Nyange church collapsed at approximately 2 
p.m, Those refogees who survived the destruction of the church were killed by assailants using 
machetes, clubs and small axes. As the church was being demolished the witness saw Father 
Seromba, Ndahimana, Kayishema, Brigadier Mbakilirehc, ai;d Witness CDL among others.' 127 Tile 

1119 T, 12 November 2010 p. 22. 
1120 T. 12 November 2010 p, 22. 
1121 

T, 12 Novemher 20JO p, :23. 
i in Prosec.:ution Exhibit l 6. 
1123 T. 3 Nt)Vt-'TI1bt!r 2010 p. 17. 
IJl-1 T. 3 November 2010 pp. 17, 23; Prosecution Exhibit 3 (1). 
1125 

T. 3 November 2010 pp. 17-18. 
1126 T,'.i November2010pp.13-19. 
w-

L,'T,J November2010pp. 18-19. 
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bodies were then buried in three common graves using Caterpillars 
11::x Company. 

589. Following the destruction of Nyange church, Father Seromba. Ndahimana, Kayishema, 
Kanyarukiga, Mbakilirehe, the consei!ler, Nsidabyamere, Dabame. Kanamugire, Colonel 
Nzaphakumunsi and others met at Nyange presbytery and drank wine and beer. According to the 
witness, "all we noticed is that they were feasting after the Nyange church had been destroyed." 
The authorities then threw some bottles to the Interahannrl! who were downstairs. The witness was 
in the presbyterv cmmvard as this was taking place, and concluded that ''it could be noticed that 
those authoritie; were l;appy with what had happcned." 1129 

6.2.4 Prosecution Witness CNJ 

590. Prosecution Witness CNJ, a Hutu, was a student living m Kivumu commune in 
April l 994i uo He participated in the killings at Nyange parishi ill 

591. When the witness atTivcd at Nyange parish at approximately 9 a.m. on 16 April 1994. he 
saw assailants surrounding Nyange church. Kayishema, Ndah\mana, Vedaste Murnngwabugabo. 
Witness CDL. Ndungutse, Habiyambere and Kanyarukiga were all present. One Caterpillar and its 
driver, Anasthase Nkinamubanzi, were already at the site and the authorities were discussing how 
best to destroy the church. The deputy baurgmestre, Vedaste Murangwabugabo, suggested creating 
a hole in the church so that the assailants could get inside, but the hourgmestre countered that i r the 
hole were too small, the refugees would be in a position to attack the assailants. Thus, the 
authorities began discussing the destruction of the entire church. The witness was standing 
approximately two metres away from the authorities when he heard them discussing the destruc1ion 
of the church. The witness explained that he was yoyng and wanted to show the authorities that he 
was an active pa1ticipant in the goings on that day. 11 ' 2 

592. Father Seromba was not present while this discussion was taking place, and thus Kayishema 
went to find him. The authoriiies then met with Father Seromba. Approximately one minute later, 
the witness heard Ndahimana say '·now you can start," after which Kayishema told the Caterpillar 
driver: '·Now you can go ahead.'' The bulldozer then demolished a wall, and assailants ran into 
Nyange church to kill the refugees who had survived. The surviving refugees responded by 
throwing stones at the attackers. The bourgmestre would then order the assailants io leave the 
church while the bulldozer attacked another wall. Each time a wall collar,sed the assailants would 
enter the church to kill the refugees who had survived the falling debris. 133 The attack finished at 
approximately 3 to 4 p.m. A small section of a wall of the church remained standing but as it 
sheltered no refogecs there was no reason to bring it down. 1134 The bodies were buried in a mass 
grave near the road leading to Kibuye. 1 

l
35 In response to a prosecution question asking whether 

Ndahimana had tried to stop the killings, the witness answered: "What you're saying is highly 

1123 T. 3 November 2010 p, 26, 
ll.2

9 T. 3 Niwember 2010 p. 20. 
1130 

T. 4 November 20 IO p. 42; Prosecution [xhibit ~O. 
mi T. 4 November 2010 p. 63 C"Q.: Were you one of these Hutus ·who ,~·ere targeting Tutsis, l'vfr, Witness? A,: I wa,<,."); 
T. 5 Novemb~r 2010 p. 1 l (ICS) r'I also played a ro1e in the killing of other persons, but the r.:leven person::, are per~ons 
I physically killed."). 
i u2 T. 4 November 20 HJ pp. 57-59. 
1 L(1 T. 4 Nm·ember 20 JO p. 59. 
L
134 T. 4 November 2010 pp. 59-60. 

1 u.5 T. 4 November 20 W p. 62-
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amusing.'' Ndahimana's only concern was preventing the deaths of Hutu assailants; ~n~·Qd 
anv pitv on the Tutsis."1 

ll
6 

6.2.5 Prosecution Witness CNT 

593. Witness CNT, a Hutu, was a local government official m 1994.1
1.

17 
Witness CNT 

participated in the attack at Nyange parish on 16 April 1994. 1 m 

594. The witness testified that he went to Nyangc church on the day it was destroyed by 
bulldozers in 1994 but could not remember the exact date. 1130 On that day. IPJ Kayishcma arrived 
in the witness' cellule driving a white Pajero. The witness was not wearing a watch but estimated 
that it was approximately noon when Kayishema arrived. Kayisherna informed the witness that 
Ndahimana had asked members of the population to go to the church because the church had been 

k db I ' " h' h h . d I "b 'I' t . " 1140 
A t·f • attac e y t 1e ·enemy. w 1c t e witness un erstooc to mean y u sis. r.s JIS message 

came from the bourgmestre, the witness immediately weni lo the church aboard a vehicle belonging 
to a person from lh1hengeri. Along the way, he also saw a ce1tain Jigorna driving a while Toyota 
pickup belonging to Witness CDZ. Thal vehicle was also transpo1ting Hutu assailants to Nyange 
parish, and the witness believed that Jigoma had been authorised by the bourgmesrre to drive this 
vehiclc." 41 

595. ·rhe witness was not armed when he left his ccl/ule, bur picked up stones upon his arrival at 
Nyange parish.1 1

"
2 When he arrived, the witness saw Kayisherna holding a rifle and firing at tbe 

refugees inside Nyange church. He also saw Ndahimana holding a rifle and moving amongst 
attackers and instructing them to "[mJake sure nobody escapes."1143 Ndahimana was wearing a 
black coat over black trousers and had no beard.1144 A bulldoler started destroying the church; some 
of the attackers continued shooting at the church, while others were throwing stones, and still others 
were using traditional weapons to kill the Tutsis. 1145 The bulldozers began demolishing the church, 
and when the refagees opened the door to flee. the assailants would shoot or throw stones at them. 
According to the witness, '•everyone died.'' '1

46 

596. The wimess left at approximately 3 p.m., while the bulldozer was digging a pit for the 
corpses.1

147 
The witness believed that Ndahimana was responsible frir the killings adding that, " ... if 

Gregoire Ndahimana had wanted to prevent the attackers from killing those people. the attackers 
wouldn't have killed them." Moreover, a ce1tain Philippe Twahirwa told the witness that he and 
others had received cows from Ndahimana as a reward for their participation in the attacks.1148 

1 
l.l6 T. 4 November 2010 p. 61. 

1137 
Prosecution Exhibit 44: T. IO November 2010 p. 40 (1CS). 

11 :is 
'T. 10 November 2010 p, 51 \!CS). 

113
'' T. 11 Ntivember 20 IO p. J 3 (On the basis of the witness' entire testimony. the Majt,rit; is able to Infer that the 

\vitness \'.as testifying about the events that took pla,:e on 16 April 1994). 
114

•l T. IO Novembt:r 2010 pp. 43-44. See also Witness CllK: T. 3 November 2f} 10 pp. 18-19. 
1 

J-II T. 10 November 2010 pp. 43-45. 
1140 T. JO November 20 IO p. 44. 
1143

T.10Novembt:r20f0pp.45-48; T.11 Novcmber2010p.l. 
1144 

T. 11 November 2010 pp. 2-3, 
1145 

T. 10 NoYember 2010 pp. 47-48. 
114

n T. 10 November 2010 p. 47, 
1147 

T. 10 November 2010 p. 48. 
1143 T, 10 November 2010 p. 49. 
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6.2.6 Prosecution Witness CBY 32,0& 
597. Witness CBY, a Hutu, was in a position to observe what was taking place at Nyange parish 
in April 1994.1149 Earlv on the mornirnr of 16 April 1994. the witness saw Ndahimana and other 
authorities at Nyange p;·esbytery. They 1;et with "the priest'' and then left the presbytcry. 115" 

598. The witness went outside and. before returning to Nyange presbytery. discovered Hrnt a 
second bulldozer had arrived. The bulldozers were used to demolish the church. Father Seromba 
was in the presbytery during the demolition ofNyange church. T'he witness himself did not emerge 
from his position within the presbytery often that day. Later that afternoon, Seromba was drinking 
beer on the balcony together with two other priests. The witness saw Ndahimana alter the church 
was destroyed. He was drinking beers in front of the priests' living quarters together with "the 
authorities I mentioned earlier on,'' a certain Kimaranzara, and a number of police officers. They 
had crates of beer which they were sharing with the bulldozer drivers. 1 "' 

6.2. 7 Prosecution Witness CDJ 

599. Prosecution Witness CDJ. a Hutu. was in a position to know what took place at Nyange 
parish in April 1994.1152 

600. He went to Nyange parish on a Saturday in April but could not specify the date. 1153 He 
a1Tived there at approximately 7 p.m. 1154 When he atTived, he noticed that Nyange church had been 
destroyed but saw no visible corpses. He was told by an individual at Nyange presbytery that 1he 
church had been demolished by a Caterpillar."" 

601. When the witness arrived, he saw Ndahimana, Kanyarukiga and Father Seromba on the 
balcony of Nyange presbytery in front of' Father Seromba ·s room. 1156 They were drinking beers and 
in_ a _joyous mood. They remained there for approx_imate}1 three hours. but the witness was not 
w1thm earshot and could not hear what they were saymg. 1 

L · 

6.2.8 Prosecution Witness CBT 

602. In April 1994. Witness CBT, a Hutu farmer, was living in Kivumu commune."·" On 15 
April 1994, the vvitness was at Nvange church until approximatdv 4 p.m. and did not return 
th 1159 ·rh t' 11 · ct - " s· ~t 1 1160 Tl · · 1 d. b 1· ere. e o ow mg ay was a a urcay. 1e witness went to t 1e tra mg centre e ore 
afternoon to make a pmchase. but did not spend the entire day there.' 1''1 Saturday was market day at 
Mutanoga and the witness heard other shoppers say that the church had been demolished. 
Interahamwe at the market place also told the witness that they had seen Ndahimana confiscate a 

114
\1 T. 9 November 2010 p, 36. 

ll)ll T. 9 November 20 lO pp. 54-55; L 10 November 2010 pp. 32-33 (ICS), 
1151 

T. 9 Nov~mber:2010 p. 55. 
1152 T. 11 November :2010 p. 24 ( ICS). 
1153 T. 11 November 2010 p. 31, 
m, T. 11 November 2010 pp. 39, 40. 
1155

_ T. J 1 November 2010 p. 31. 
1156 T.11 November2010p.3L 
,-,-,, T. 1 I November 2010 pp. 31, 40. 
1158 T. 7 September 2010 p. 60. 
1159 

T. 7 September 2010 p. 48; T. 8 September 2010 p. 3. 
1161

> T. 8 September 2010 p. 3. 
1161 

T. 8 September 2010 pp. 4-5. 
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gun from Ndungutse that dav: The same individuals told the witness that Ndahima;;:?htr' first 
. d h Nd I fo: issue t e gun to ungutse. 

6.2.9 Defence Witness ND l 7 

603. Witness ND! 7, a Hutu, was in a position to know what took place at the convent in April 
1994.1163 During the events of April l 994, he remained at the convent on a permanent basis.1164 The 
witness lived approximately 200 metres away from Ndahimana and_ knew that Ndabimana was a 
person of authority, but thought that Ndahimana did not know him. 11

6' 

604. The witness believed that Ndahimana faced problems in April 1994 because "he refused to 
collaborate with the persons who were killing peoplc.''1166 The witness believed that Ndahimana 
was a ''targeted person ... because he was not involved in the business of killing people," and 
because he had arrested "some murderers.''1167 

605. Two att.'lcks on the convent by Interahamwe on the convent were repelled by police officers 
assigned by Ndaliimana to protect the nuns, four of whom were Tutsi and two of whom were Hutu. 
The police officers were assigned to the Convent on 16 April 1994, and the attacks on the convent 
took place aHer the dcstrnction ofNyange church.1168 

606. On Saturday 16 April 1994, the accused knocked on the door of the convent at 
approximately 5 a.m. The witness opened the door and Ndahimana walked inside without saying 
hello. He appeared to be very sad. 1169 The witness saw Ndahimana leave at approximately 7 p.m. 
that evening usim, the south entrance of the convent, and did not see him leave between his arrival 
and dcpartme. 1170

• On Saturday 16 April 1994, the witness could hear the destruction of Nyange 
church from the "convent where I was at night."1171 

6.2.10 Defence Witness ND35 

607. Witness ND35, a Hutu, was in a position to observe what took place at the rnnvcnt in April 
1994. The witness first saw Ndahimana dw-ing Ndahimana's inauguration ceremony as 
b l JT! ourgmestre. --

608. After the war started. the witness would arrive at the convent at approximately 4 p.m. and 
leave at about 7 a.m. The witness was aware that Nyange church was under attack but did not go 
there. At approximately 5 a.m. on Saturday 16 April 1994, the witness saw Ndahimana arrive at the 
convent. Witness ND! 7 opened the door and Ndahimana entered quickly. The witness and other 
persons present stopped Ndahimana to ask him what was going on. One of the other individuals 
present at the time informed the witness that this person was the bourgmestre. The witness then !en 
the convent at approximately 7 a.m. Although he returned to the rnnvent at 4 p.m., he said it was 

i iu: T. 8 September 2(J10 pp. 3-4. 
11

" T. 3 May 2011 p. 2 (ICSJ. 
11

"' T. 3 May 2011 pp. 6-8 (JCS). 
1165 

T. 3 May ?011 pp, 4-5 (ICS), 19-20, 
11 '° T. 3 May 201 l pp. 4-5 (]CSI. 
11

'·' T. 3 May 2011 p. 17. 
1163 

T. 3 May 2011 pp. 9-10 (JCS). 13. 
ll6'l T. 3 May 201 l pp, 4, 10 OCS). 
11

'
0 

T. 3 May 201 I p. 10 (ICS). 
1171 

T. 3 May 2011 p. 8 (!CS). 
117

·' T. J !\-lay 20! Ip. 29 (JCS). 
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not until approximately 7:30 p.m. that he learned from other persons at the convent tharefdahimana 
had lefr approximately a half hour earlier. 1173 

609. The next day, Sister Johanna explained to the witness that Ndahimana was seeking refoge 
from persons who wanted to kill him named Callixte, Kimana and Kayishema. The witness added 
that during the war, Ndahimana saved lives, including the lives of the four nuns at "Nyange church'' 
who survived the war.1174 

6.2.11 Defence Witness BX3 

610. Witness BX3. a Hutu. was a small business owner in 1994. 1175 The witness knew 
Ndahimana because he was a· native of her husband's commune.1176 When the President died, 
Witness HX3 was in Kigali. On 7 April 1994, she left Kigali for Kivumu. 1177 

61 I. The witness saw Ndahimana on 12 April 1994 when he issued a /aisse=-passer ro her. '·After 
[12 April 1994], Ndahimana was in hiding because people wanted to do harm to him ... But we 
knew very well that he wasn't dead. He was still alive. although he was in hiding." 1 m 

612. On 16 April 1994, the witness did not see Ndahimana. She heard that he had gone into 
hiding in the convent of Les S0!11rs de !'Assomption that day. 1179 She was told this by an 
acquaintance named Mama Yuwani, who was able to leave the convent because she had not been 
targeted by the killers. 1180 

6.2. l2 Defence Witness Melane Nkirivehe 

613. ln April 1994, Mclane Nkiriyehe was the budget director in the Ministry of finance in 
Kigali. He was also a member of the technical committee of Kivumu commune and knew the 
accused very wcH.1131 

ln early April 1994. the witness lived in Kigali. but then moved with the 
interim government to Murambi in Gitarama on 13 April l 994. He remained there until the fall of 
the government, but ·'did a hop" to Kivumu commune in late May 1994. During this trip he saw 
Ndahimana briefly.1 m 

614. He repo1tcd that Ndahimana was suspected of associating himself with the RPf in l 993. 1133 

He also added that Ndahimana was not respected by some authorities of Kivumu commune, 
including Witness CDL and Kanyarukiga. 1181 

"" T. 3 May 201 l pp. 3 l (JCS), 36. 
"" T. 3 May 201 l p. 38. 
ll7.\ T. 23 February 2011 p. 2; Defence £.\hibit 116. 
117

l' T. 23 Februarv 20 l 1 -pp. 4-5. 
"

17 T. 23 Februar; 201 l p. l7([CSJ. 
1178 T. 23 Februar), 2011 pp. 34-35. 
1179 T. 23 February 20H p. 14. 
11

~
0 

T. 23 February 2011 p. 15. 
1181 

T. 22 Fcbruarv 2011 pp. 3-4. 17- IX. 
l JS:: 'T ...,,, t" h ' '[ l l "() ·--l·e.ruary .... ,1 p ....... 
1183 

T. 22 February 20J 1 pp. 7-8. 
JH-t .. 

l. 22 February 20ll pp. 13-16, 13-19, 33. 
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6.2.13 Defonce Witness ND6 37JJ6 
615. Witness ND6. a Hutu, was living in Kivumu commune in 1994.""' The witness knew 
Ndahimana well because he would often see him at mass. 1186 1·1ie witness was among the assailants 
at Nyange parish on 15 and 16 April 1994. 1187 

616. The witness arrived at Nyange parish at approximately noon on J 6 April J 994 together with 
two neighbours. According to the witness, ··we knew what had happened on the day before, and we 
knew what had to happen on that day.'' 1188 When the witness arrived, the roof of Nyange church 
was still intact and the bell tower was still standing. and the refugees were being pelted with 
stones. 1189 Upon his arrival, the witness went to greet Ndungutse. The witness heard Ndungutsc 
telling Witness CDL "Our leader [Ndahimana] has abandoned us. He's ti:!fgotten us. Where is he? 
He asked. And [Ndungutse] said: Wc!L J'm going to look for five boys--five young boys to 
accompany me and check whether he's hiding in his house." The witness then went with a group to 
Ndahimana's house, which was approximately one kilometre away from the church, but they did 
not find him. When the search team arrived back at the church, Ndungutse said, "Even if we have 
not been able to find Ndahimana, whatever the case, we will continue our work." 119O 

6.2.14 Defonce Witness ND2 l 

617. Witness ND21, a Hutu, was married to Prosecution Witness CBR at the time of her 
testimony. 1191 She testified that on 15 April 1994, a large number of assailants attacked Nyange 
church. Witness CBR returned from that attack around 9 g-m. with a wound to his forehead and 
informed her about what had taken place at the church. 11

'
2 lie said he had been hit with a stone 

when the groups were throwing stones at each other. Ile was in a bad shape. 1103 

618. Witness CBR was sick for one week and did not participate in the attack on Nyange church 
on 16 1}griI 1994. The witness cared for her husband's wounds and was by his side throughout that 
penod. 4 

619. Although Witness ND21 was not physically present during the attacks at Nyange church in 
April 1994, she was informed about the attacks by a number of other persons as we11 1195 Witness 
CBR never told his wife that Ndahimana had been present when the attacks took place.1 ;96 

m.> Defonce Exhibit 99. 
118t'T.27January2011 p.17. 
> lR~ 
· :' T. 27 January 2011 pp. 20-~L 
11 ~"T.2iJanuary2011 p.14. 
1139 T. 27 January 2011 p. 14. 
1190 

T. 27 Januar;, 2011 pp. 15, 26 (The witness went to Ndahimana':;, b~)use together with Didas:-c Hahyariman.1, 
Habiyakare and other youngsters from Kibilira, including Rwarakabije): T. 27 January 201 I p. 32 (The distance 
between "\/yange church and the communal office could be covered in 10 minutt~s Df \-valkinl!J. 
"" T. 14 February 201 l pp. 3, 4 (JCS). -
1192 T. 14 February 2011 p. 19. 
1193 T 14 February ::?:011 p. 48. 
ID~ T. 14 February 2011 pp. 20. 37. 
"'' T. 14 February 201 l p. 42. 
1196 T. 14 February 2011 p. :21. 
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6.2.15 Defonce Witness ND7 32°4-
620. Witness ND7, a Tutsi farmer, lived in Kivumu commune in 1994.1197 She knew Ndahimana 
as the bourgmestre of Kivumu commune. 1198 At approximately 4 p.m. on 10 April l 994. the witness 
left her home to seek refoge at Nyange parish.1199 There were over 1000 refugees at the parish while 
she was there. 1200 

621. On 16 April 1994. the witness was hiding in a room at Nyange presbytery. From the 
window in that room she could see the bell tower of Nyange church and the Statue of the Virgin 
Mary. 1201 The l6 April 1994 attack began ar approximately 5 a.m. By 2 p.m. the church had been 
destroyed. The witness did not see Ndahimana at Nyange parish on 16 April 1994. Indeed, she did 
not see him until approximately 9 a.m. on 17 April 1994, when he arrived to take survivors of the 
attack, including the witness, to the hospital. 1202 

6.2.16 Defence Witness ND24 

622. Witness ND24, a Hutu, worked at a local company in April 1994.1203 He manned a 
roadblock outside Nyange parish between 14 and 16 April 1994, and pa11icipated in the attack on 
Nyange church on 15 April 1994. 120

'' The witness first became aware or Ndahirnana when 
Ndahimana became bourgmestre in October 1993.rn,, 

623. According to the witness. he did not participate in the attack on Nyange parish on 16 April 
1994 as he had other commitments. 1206 Nevertheless, he testified that ··the att;ckers who had come 
from Kibilira came shouting. Some of them were wearing banana leaves. and they went lo the 
church where they found people who had spent the night. .. And the bulldozer stru1ed bringing down 
the church. And thereaf\er, the persons who were killed were buried. After that event, l recall thai 
the ... IPJ Kayishema awarded the attackers who had accepted 10 spend the night at the church in 
order lo prevent the Tutsi[s] from fleeing." ll would appear that he learned of these details from an 
associate and from traders he met at the trading centre when he went there at approximately 4 or 5 

])07 
p.m. that day. · 

624. The witness did not man the roadblock outside Nyangc parish on Hi April 1994, but 
believed that if Ndahimana has travelled past Nyange market square that day he would have seen 
him, despite the large numbers of people at the square.1708 The witness did not see Ndahimana on 
16 April l 994.1209 

1107 
T. 24 January 2011 p. 2; Defence Exhibit 93. 

1193 T. 24 January 2011 p, 2. 
1199 T. 24 Januarv 201 l p. 3. 
1 ·.,,x, , .. , • 
~ l_. 24 January 2011 p. 4, 

:.,(\J T. 24 January 2011 p. 15. 
12

~,;: T, 24 January 20 l l pp. l 5-16. 
lluJ Defonce Exhibit 112. 
izo-1 T. 21 Februarv ::!Ol l pp. 2-3. 
1205 ·1· 0 1 I~ L " "'()11 6' 16 _ . _ repruary _._ pp. . . 
1201'T,:21 Fcbruary2011 p.15. 
120

' T. 21 Februarv 2011 pp. t5-J6, 27. 
1208 T. 21 Febrnar~- :2011 p. 28. 
'"'"r· 21 I' l --- , _ ·e 1ruary 20"1 l pp. 16. 28. 
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6.2.17 Defence Witness KR3 

625. Witness KR3, a Hutu. worked for Kivurnu commune in April 1994. 12111 

626. On 16 April I 994. the witness went to Nyange church to provide food to two refugees he 
had sent to seek refuge at Nyange parish. Ile arrived at approximately noon and left by l :30 p.m. 
When the witness arrived at the church, he saw a huge crowd gathered there and was afraid. The 
bulldozers had begun striking at the church. the roof had collapsed. and the bulldozer was attacking 
a wall. By the time the witness left the area. only the bell tower remained standing. 1211 

627. Al Nyange church, the witness saw Ndungutse; Kanyarukiga; Mbakilirehe, Habiyarnbere, 
Kayishema, and a communal police officer named N iyitegeka. He did not see Ndahimana, and 
believed that he would have noticed him had he been there. No one ever told the witness that 
Ndahimana had been present at the church on 16 Af:ril 1994. The witness assumed that Ndahimana 
had remained at the funeral of Dr. Ntawuruhunga. 12 2 

6.2.18 Defence Witness ND22 

628. Witness ND22. a llutu farmer, was living in Kivumu commune in 1994. 1m He knew 
Ndahimana because he was the bourgmestre of-Kivumu cmnmune. 1211 The witness confessed 
during Gacaca proceedings to having participated in the attack of l 5 A.pril l 994 at Nyange 

l'J' parish. · ' 

629. On 16 April 1994, the witness arrived at Nyange parish at approximately 6:30 or 7 a.m. 121
'' 

According to the witness, no refogecs were killed by members of the population that day; refugees 
were killed when Nyange church collapsed on thern. 1217 The bulldozers began by destroying the 
wall by the sacristy al approximately 10 a.rn. The bell tower collapsed and the attack ended at 
approximately 3 p.m. 121 ~ Hie witness described his role at the parish on 16 April 1994 as that of a 
··cynical observer.''

121
'' The witness did not see Ndahimana that day, 1220 and named the leaders of 

the attack that day as Kayishema, Witness CDL, Mbakilirehe and Ndungutse. 1221 

6.3 Deliberations 

6.3.1 Credibility of the Witnesses 

6.3.1. l Prosecution Witness CBR 

630. At the outset. the Majority acknowledges that in a guilty plea dated 26 January 2001, the 
witness confessed to having participated for three days in the crimes committed at Nyange parish. 

1210 
T. 24 January 1:011 p. 54: Prosecution Exhibit 95. 

121
'. T. 24.lanuary 20J l pp. 67-63. 

iz1.· T. 24 Januarv 2011 p. 69. 
1213 

T. 20 April :io1 I pp. 2, 19; Defence Exhibit 125. 
1214 T. 20 April 2011 p. 3. 
"" T. 20 April 201 l p. 22. 
111

" T. 20 April 201 J p. 9. 
1217 

T. 20 April 2011 p. 10. 
1213 

T. 20 April 2011 pp. 9-10. 
121

" T. 20 A.pril 2011 p. 10. 
1220 T. 20 April 2011 p. 12. 
1221 T. 20 April 2011 p. 9. 
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including 16 April [994.1222 The Majority finds it unlikely that an individual would c,3t~ and 
freely confess to having patticipated in crimes in which he did not actually take pan. Thus, the 
Majority considers that when Witness ND2I testified that her husband was injured on l5 April 
1994, she was either mistaken about the date or she was untruthful for some other reason. 

63 l. The Majority recalls its serious concerns with respect to the credibility of Witness CBR 
(Chapter IIL Section 5.3.1.5). Witness CBR is an accomplice witness currently detained, and the 
Majority will consider his kstimony with caution given its previous findings considering the 
credible and reliable Defence evidence on Witness CBR's behaviour in prison. lndeed, Defence 
witnesses ND24, ND34 and ND22 claimed that while in prison, Witness CBR exerted pressure on 
other detainees to implicate authorities, including Ndahimana, in their confessions (Chapter Ill, 
S . - " I 'i) 1223 ec.t10n :, _.,. ·~ . 

632. Addressing Witness CBR's previous statements, the Majority acknowledges that be had not 
been sentenced yet at the time of his statement dated 9 Octobe; 2001.1224 The Majority recalls that 
··a witness who faces criminal charges that have not yet come to trial 'may have real or perceived 
gains to be made by incriminaiing accused persons' and may be tempted or encouraged to do so 
falsely." 1125 

633. That being said. \Vitness CBR provided statements to !CTR investigators dated 
August/September 2000 and 9 October 200 l and confessed to the Kibuye Prosecuror's office on 26 
January 200 l. 12

'
6 Those statements as we\\ as his prior testimony in the Seromba case described 

Ndahimana's patticipation in a manner consistent with his evidence at trial. 1727 

634. In conclusion, the Majority may rely on Witness CBR's evidence where it is corroborated, 
despite its reservations about the witness' character and possible motive to charge the accused 
through his activities in prison. 

6.3.1.2 Pmsecution Witness CDL 

635. The Majority notes that other witnesses in the trial named Witness CDL as one of the 
authorities involved in the attack of 16 April 1994.1228 The evidence at trial shows that the witness 
tried to minimize his role in the killings of 15 and 16 April 1994 at Nyange parish. Several 
witnesses named him in relation to his involvement in the attacks of those two days. However, the 
witness' admissions and acknowledgement of his participation in the attacks on Nyange church are 
very limited. Indeed, he admitted that he was the one who went to ask someone to send the 
bulldozers that were used for the burial of the corpses on 15 April 1994. 1229 ln addition, he admitted 
that he participated in the '·consultations" at the Kanyai·ukiga pharmacy and opposite the office in 
which the parish secretariat was located on the moming of 16 April 1994 at around l O a.m. 1 

'
30 

When asked about the sentence of lifo imprisonment with criminal restricth)n that he is currently 

i:22:: Defence Exhibit 34, p. 27. 
tnJ Vv'itness ND24: T. 21 February 20 l l p. 32; \Vitness ND22: T. 20 April 20 l 1 pp. 16. 29: Wltness ND34: T. 17 
February 201 I pp. 66-68, T. 18 February 2011 pp. 8-9. 
122

-< See Defonce Exhibit 33, p. 3 ("I have not been sentenced vet:'). 
1215 

/ 1.'takirutimaua (,-'\C) Judgement. para. 129. ~ 
1220 

Ddf-nce Exhibit 32: Defence Exhibit 33; Defence- Exhibit 34. 
1227 Defen~e Exhibit 35. 
122

s Witness CBK: T. 3 November 2010 pp. 18-19: \Vitncss CNJ: T. 4 November 2010 p. 57; ~fitness ND6 T. 27 
January 2011 pp. 15-16, 2[; Witness ND22: T. 20 April 201 Ip. 9. 
'''' T. 12 November 20!0 p. 12 (ICSJ. 
i:.:,iT, 19November:20l0p.16. 
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serving. he stated that he was convicted "on the basis of false accusations" for distribu~ weapons 
that w~re used during the attack on Nyange church. 1231 Another example of this witness· attempts to 
downplay his role in the attacks at Nyange parish can be found in the discussions amongst 
authorities on how best to destroy lhe church. Witness CNJ testified \hat Witness CDL was among 
the authorities discussing the best way to destroy the church, while Witness CDL only testified that 
he heard those authorities talking. 1212 

636. The Majority takes into consideration that the witness' account of events that day may have 
been manipulated to minimise his role in the events and to shift the blame to the accused. ln 
addition, the Majority recalls its previous findings that the witness might have held a grudge against 
the accused because he had also been considered for the position of bourgmestre that Ndahimmia 
ultimately won. (Chapter 111, Section 4.3.1.9). 

637. However. the Majority bears in mind that his leading role in the attacks means he likely 
would have been in a good position to discern the role of individual patiicipants in the events as 
they unfolded. In sum, the Majority may rely on Witness CDL's evidence where it is corroborated, 
despite its reservations about the witness' character and possible motives, discussed above, to 
charge the accused. 

6.3 .1.3 Prosecwion Witness CBK 

638. )'he Majority recalls that Witness CBK was 14 years old at the lime of the events at 
issue. 1

"
33 In his first statement to !CTR investigators, dated 15 August 2000, the witness did not 

mention Ndahimana with respect to the attack of 16 April 1994 but did refer to him in relation to a 
prior meeting on that same day. Hmvever. the Majoritv notes that the statement focused almosl 
exclusively on Father Seromba.11

l
4 A second statement dated 26 April 2001 focused 011 Gaspard 

Kanyaruki5a. where again the witness refon·ed to no other attackers on 16 April 1994 apart from 
Seromba. 12 5 In his third statement, taken in October and November 2002, tile wilness stated: 

"'On 16 April 1994, in the morning at about 0800 hours, the leaders again gathered 
at the Presbytery. They first had a meeting in one of the rooms of the Presbytery. 
Later [ saw Seromba, Ndahimana, Kayishema, Kanyarukiga. Colonel 
Nzaphakumunsi, Ndungutse and [Witness CDL] standing in front of the Secretariat 
of the Parish discussing .... Kayishema told [Witness CDL] to assist them in 
bringing the Caterpillar to destroy the Church ... the group was discussing about the 
number ofTutsis intellectuals who were hiding in the Tower."1236 

639. The witness then described the attack and the destmction of Nyange church but did not 
mention Ndahimana's presence. Nor did he mention Ndahimana's presence when he refoJTed to the 
fact that Seromba, Kayishema and others shared drinks alter the killings. Finally, he also claimed 
that ·•[i]n Kivumu people had more confidence in the priests than in the local governmen1 officials. 

1231 T. 12 November 20Hl p. 34 (ICS), 
J:J2 'L 4 Nov~mbcr 2010 pp. 57, 59 (\Vitm:ss CNJ arrived at approximatdy 9 a.tn, He saw assailants S:UiTOundlng 
Nyangc church. Kayishema, Ndahimana, VCdaste Murangv-.:abugabo, \Vitness CDL Ndungutse, Joseph Habiyumb~re 
~1d Kanyarukiga \Vere all present). 
LJ} The young age of the \Vimess at the time of the events requires that his testfnwny be viewed with some caution. 5(,t: 
Simba (TC) Judgement, para. 78. 
1234 Defonce Exhibit 40. 
l'.P,s Defence Exhibit 39. 
1.;J

6 DeJCnce Exhibit 42, pp. 8-9. 
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F. ,h. S b 1· I I ·h I ( · · ., 1237 'J'h b 12 · Lt k Q O at er , erom a was more power u t ian t e ,ourgmester sic) . ese o serva ~- a en m 
conjunction with the absence in each of his previous statements of any mention of Ndahimana's 
presence or involvement in the attacks of 16 April 1994 causes the Majority to approach this 
witness' testimony with caution. Therefore the Majority may rely on this witness' evidence where 
corroborated. 

6.3. l .4 Prosecution Witness CN.I 

640. Witness CNJ participated in attack at Nyange parish on 16 April 1994, and is an accomplice 
witness, The witness explained that he was arrested in January 1997 and sentenced to eight years 
imprisonment. Since he had already spent 11 years in custody, afler convicting him, the .iudges 
released him because he had spent more time in prison awaiting trial. 1238 Following this timeline. 
the witness probably received his sentence around 2008, meaning that all his prior statements were 
given while he was detained and awaiting conviction. The Majority notes that in past ,tatemenls 
and confessions to the Rwandan authorities, the witness did not detail all the crimes he 
committed-possibly to minimise his own role in the crimes that took place in April 1994. 
Furthermore. in discussing the statements he gave in Gisovu prison, the witness admitted that he 
·'did not speak the trnth in all 1hese letters" because he did not want to be summoned to testify in 
some trials.

1239 
He also li~d in his November 20_01 statement regar~i~t Sero11:ba's !nvolvem:'nt 

because he had been promised that he would receive money to do so. 2 L fhe witness s adnnsswn 
that he would ready to lie for money warrants caution. Additionally, the witness did not implicate 
the accused until he provided supplementary information to the Rwandan authorities in November 
2001. afterNdahimana had been indicted before this Tribunal. 1211 

64 l. However, the witness was a free man at the time of his testimony. 1242 In addition, during his 
testimony at trial he provided significant detail about the 16 April l 994 attack on Nyange parish 
and the participants.

124
" Taking these various considerations 10gether. the Majority may rely on this 

witness' evidence where corroborated. 

6.3.1.5 /'msecution Wirness CNT 

642. Witness CNT participated in the attack at Nyange parish on 16 April l 994 ,md is therefore 
an accomplice witness. At the time of his tesrimony, he had confessed his crimes and was doing 

· · P44 community service. -

643. The witness did not remember the date on which the church was dcstroved, 1245 but his 
account is nevertheless consistent with those of other witnesses who testified about the 3ltack on 16 
April 1994. Therefore, the Majority concludes that he was describing events that took place that 
day. 

1237 
Defence Exhibi1 42. pp. 5, 8-10. 

1238 
T.4 November 201D p. 64(!C'S), 

1239 
T. 5 Novembt:r 2010 pp. 32, 45. 

'
24

'
1 

T. 5 November 2011 pp. 20-22 (!CS\. 
12

'1! Defonce Exhibit 46. , 

''" T. 4 November 2010 p. 64 (!CS). 
1243 

D~1~nt.:e Exhibit 52. 
1244 

T. IO No\.ember 2010 p. 51 (ICS). 

n
4

:; T. J l November 2010 p. 13 (This would be 16 April 1994 according to CB K's t~stimony). 
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644. The Majority finds that the witness· testimony lacks detail and is not sufficien~olpeltng 
to be of particular use when making findings beyond reasonable doubt. Additionally, of all the 
witnesses that testified regarding Ndahimana's presence during the demolition of Nyange church, 
he is the one who provided the most incriminatory report. [mked. while the other Prosecution 
witnesses do not corroborate each other on the words uttered by Ndahimana during the attack, none 
of them reported that he. ''had a rifle and was mo_v!n~

4
,?bout a~ongst the atrackers.: .and he told us 

that "No one should slip through your fingers :'1• · In add1t1on. contrary to me corrobora1ed 
evidence showing that the accused was with other authorities when the church was demolished, 
Witness CNT testified that "Kavishema was standina close to the entrance which could be used by 

• C • 

many persons. As for Seromba, he was at the entrance leading to the inner court. He seemed to be 
overtaken bv the evenb. And as for Ndahimana, he was standing on the other side of the 
church.''

1247 
This contradicts the witness' prior statement of25 March 2003 where he explained that 

the three men were standing in front of the main door ofNyange church.1248 His tesiimony could be 
influenced by the desire to see the Kivumu authorities convicted for the killings at Ny,mge church 
in order to shift or share the blame falling from his own conviction. In conclusion, the Majority may 
rely on this witness where he is corroborated. 

6.3.1.6 l'rosecuiion Witness CBY 

645. The Majority recalls that in a statement provided to JCTR investigators on 2 February 1996. 
it appears that the witness did not sec Ndahimana during the attacks, but only a '·fow days before 
the destruction of the church. That must have been between the 12th and the I 3th.''Lm in his 2000 
statement, the witness mentioned having seen Ndahimana only on 8, 9, 11 and l2 April 1994. 1250 

When these discrepancies were brought to the altention of the witness, he explained that when 
providing that statement he only answered the questions that were put to him.' 251 The Majority 
finds this explanation unpersuasive. 

646. ln addition to the concerns discussed above. the witness' evidence was vague. Lastly, bis 
account of events on 16 April 1994 also suftered from inconsistencies in comparison with evidence 
adduced al trial. For example, it appears that during tl1e demolition of Nyange church, the witness 
was hiding in Nyange presb)1ery, which could explain the fact that he did not describe 
Ndahimana's role during the event. However, the witness reported that Seromba was also in rhe 
presbytery during the demolition, shru'ing beers with two other priests. 125 ' In sum, the Majority may 
rely on this witness only if corroborated. 

6.3.1.7 Prosecution Witness CD.! 

647. The evidence of Witness CDJ is of little support given he arrived at the parish at 7 p.m. 
However, he consistently reported that he saw Ndahimana, Kanyarukiga and Father Seromba on the 
balcony ofNyange presbytery in front of Father Scromba's room and that they were drinking beers 
and in a joyous mood.

1253 
On this basis, the Majoritv is able to infor that the witness was reforring to 

16 April 1994. The Majority observes that while the witness· testimony is vague regarding s;me 

12
'
16

T.10Novernber2010p.4:5;T.11 Novc01ber2010p. L 
1247 T, l 1 November 2010 p. 4, 
J.As Defen~e Exhibit 70, 
124

" Defence Exhibit 67; T. 10 November 2010 pp. 8, 34 (!CS). 
1250 Defc:nce Exhibit 66. -
1251 T. IO November 2011J p. 34 (JCSJ. 
1252 

T. 9 November 2010 p. 55. 
1253

T.11 Nove.mbe.r2010pp.3L39-40. 
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aspects of the events, most notably the dates, the amount of detail as to what he could '3crtc wiile 
the authorities were allegedly drinking the drinking is suspicious, 125

'' The Majority has doubts as to 
whether the witness could observe the scene so precisely from his location while in complete 
darkness,1255 Therefore, the Majority may rely on !his witness only if corroborated, 

6J,l,8 Prosecution Witness CBT 

648, The M~jority notes that Witness CBT was not at the church on l 6 April l 994, and thus his 
testimony is of little probative value in this instance, 

6.3.L9 D4eJ1ce Witnesses 

649. Defence Witnesses ND6, ND7, ND24, KR3 and ND22 all testified that they were present 
during the attack on Nyange parish on 16 April 1994, but did not see Ndahimana that day. ln 
addition, Witness ND24 testified that although he was not present at the parish he would have 
known ifNdahimana had passed by Nyange centre on his way to the parish. The iYlajority has found 
elsewhere that the accused might have passed througl1 the roadblock without Wirness ND24 
knowing it (Chapter !ll, Section 5.3.1.19). 

6.3.2 Alibi 

650. The Defonce, in its Notice of Alihi filed on 3 September 2010, indicated that Ndahimana 
was hiding in the sisters' convent on the 16 April 1994. In support of its alibi. the Defence called 
Witnesses BX3, 'ND\7 and ND35. 1250 The Majority recalls that according to Rule 67 (A) (ii) (a), the 
Defence shall notify· the Prosecutor of its intent to raise an alibi "prior to the commencement of the 
trial," including the "names and addresses of Witnesses and any other evidence upon which !he 
accused intend intends to rely to establish the alibi.'' In the present case, while the Defence 
disclosed the name and address of Witness BX} at the beginning of the Prosecution case, on the 21 
September 2010, the names and addresses of Witnesses ND! 7 and ND35 were not filed by the 
Defence until April 201 l, three months after the start of the Defence case. In these circumstances, 
the Majority recalls that a late disclosure of alibi witnesses may affoct its assessment of the 
credibility o'fthe alibi.' 257 

651. Witness BX3 provided hearsay evidence about Ndahimam1's stay at the convent on 16 April 
l 994. She testified that Mama Yumani, a nun at the convent, told her that Ndahimana had been 
there on 16 April l 994.1

2'8 Witnesses ND l 7 and ND35 were together at 5 a.m. on l 6 April l 994 at 
the convent of Les Somrs de l'Asso11tprion (''the convent'"). Each testified that they saw Ndahirnana 
aiTive at that hour. Witness ND 17 also testified thar he saw Ndahimana leave the Convent that 
evening at 7 p.m., 1259 while Witness ND35 only said that he was told that the accused left the 

1254 T. 1 J November 2010 p. 40 (The \dtness could indicate the type of beers the assailants were drinking----"J was able 
to_see that they were using the heer known as Primus."). 
12)5 T. 11 Nov.ember 2010 pp. 24, 30, 51 (The V.'itness explained that .,,vhen be arrived at rhe parish that day he saw nuny 
corpses. he panicked therefore and "1,vcnt towards the parish to the place \vhere r was supposed to lx::' (p. 30}. Tht: 
"v1tness further explained that he was standing dose to the £ate around 20 metres aviav from the authoriti1.:-s (p. 5 l_ll. 
i..::SG See Notice of Alibi, 3 September 2010; Supplement to the Notice of A.!ibi ftled on 3rd Sepk:mb~r 201,0, 21 
S,~~tember 2010; Additional Notic-e of AHbl, 7 April 20\ 1; Additional NNLce l)f All hi, t3 April 2011. 
1
~· Bi;imungu er al .. Decision on Jerome Bkamumpaka's Notice of Alibi, 7 July 2005, para. 5: :Vchnmihigo (A.C.') 

J_:-1dgement, para. 97: r. 2 I September 20 l 1 p. 23, 
,~ss T. 23 February 2011 p. 15 (JCS). 
125

,i T. 3 ;Vtay 2011 p. 10 (JCS). 
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convent at thai time.1260 Witness ND35 added that he was told 

-W December JOI f 

.. ~1_91 
that Ndal111nana w1!Si11,lmg h·om 

d C. 11· K. d K . h 1261 persons name a 1xte~ 1mana an - .ay1s ema. -

652. The Majority is of the view that the witnesses' evidence about 16 April 1994 is vague, with 
the exception of the time at which they saw Ndahimana arrive at the convent and the time of his 
departure. Indeed, neither of these witnesses reports having seen Ndahimana between 5 a.m. anJ 7 
p.m. on 16 April 1994. ln addition, the belated disclm.ure of Witnesses NDI 7 and ND35's identities 
may suggest that the Defence has tailored the alibi evidence in order to corroborate that of Witness 
BX3. The Majority considers seriously the risk of recent fabrication in !his particular case, 

653. ln addition, the Majority observes that Witness ND 17 explained that his house was located 
only two kilometres away from the convent but that he stayed at the convent and did not come back 
home from 6 April 1994 until he left in May or June 1994. He explained that he stayed at work 
because the nuns were threatened and that he "could not abandon them lo their fate ... lie abo 
testified that he was married and father of five children. When asked why he chose to slay with the 
nuns rather than with his family be responded: "l was preoccupied by the fate of the mms and also 
by the fate of my children, but since l could not be in two places a! the same time, l continued 
guarding the nuns. Luckily, my children did not have any problems ,rnd the nuns also did not have 
any problem." The Majority finds the witness' explanation troubling, especially given that the nuns 
were guarded by policemen from 16 Aprill 994.1262 

654. Witness ND35 testified that he saw Ndahimana 011 16 April 1994 at 5 a.m .. noting that he 
himself left the convent at 7 a.m. and came back later al 4 p.rn. Later, during a discussion with his 
colleagues around 7:30 p.m., they told him that the accused had just left the convent about half an 
hour earlier. 1203 The Majority notes that, by his own testimony, the only event he could have 
actually witnessed first-hand was the arrival of the accused at approximately 5 a.m. 

655. The Majority also notes that Witness ND6 testified that on 16 April 1994 he was at Nyange 
?arish :md overheard Ndungutse asking ~'itness CDL about the whereabouts of_the bourf{if''./i:e. 
fhe witness then went to look for Ndah1mana al l11s home but did not find him there. • l he 
Majority acknowledges that the witness is an accomplice, however at the time of ilis tesrimony he 
had confessed ihe crimes he committed, had already been convicted and had served his sentence.1265 

The Majority does not consider that he might have had a motive to testify in favour of the accusc:d. 
lfowever, the Majority notes thM the witness admitted ''You see, lhere were many persons. We 
couldn't see everyone. And I can only talk about the people I saw and those who were near me or 
with me." Talking specifically about Ndabimana, the witness testified that he did not see him but 
did not deny the possibility that he was there. 1266 Jt is possible that the ability of ditforcnt witnesses 
to recognise different individuals, as vvell as their varying vantage points, may also account for his 
failure to sec the accused. 

1260 T.3May2011 pp. 31 (!CS). 36. 
1261 T. 3 May 2011 p. 33 (JCS), 
"'

2 T. 3 May 201 I pp. 13, 18-21. 
''."' T. 3 May 2011 pp . .31 (ICSJ. 36. 
1
~
64 

T, 27 January 2{)l l pp. l5, 26. 32 ffhe ·witm·ss went to Ndahimana's house together \Vith Didace Habyarirnana_ 
Habiyakare, and other youngsters frnm Kibilira, including R,varakabije (p. 26). The Majority also notes thut the 
distanl:e bet\veen Nyange church and the communal office could be covcn:d in 10 minutes ohvalking (p. 32)). 
1265 

T. 27 January 2011 pp. 20-21. 
1266 

T. 27 January 20 l { p, 34 (JCS). 
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656. In conclusion, the Defonce evidence establishes only that the accused arrived ~e Lnvcnt 
at 5 a.m. and left at 7 p.m. It docs not account for his whereabouts at any point between these times 
on 16 April 1994. Further, the Majoritv notes two points. Firstly, the evidence would not prevent 
the accused from going to Nyangc chu;ch a!ler leaving the convent.1267 Secondly, the f\.fajority has 
already expressed doubts on the reliability of the testimonies of Witnesses ND17 and ND35-it has 
also found that their testimonies present a risk of recent fabrication of evidence which affects the 
Majority's analysis of their credibility. 

657. For the reasons discussed above, the Majority considers the evidence of Witnesses ND17, 
ND35 and BX3 that Ndahimana came at the convent on the 16 April 1994 early morning and stayed 
there the whole day in hiding is not reasonably possibly trnc. 

6.3.3 Meetings and Decision to Destroy Nvange Church. 16 April 1994 

6.3.3.1 lntroducrion 

658. Having found that none of the Prosecution witnesses can be relied upon without 
corroboration. the Majority will now consider whether the Prosecution's case otters any 
corroborated evidence that would support a finding beyond reasonable doubt regarding the 
allegations in paragraphs 29-31 of the Indictment. 

659. After reviewing both the evidence and paragraphs 29-3 l of the Indictment, the Majority 
notes that at least two meetings are alleged to have taken place on 16 April 1994 to plan the killing 
of the refugees and the destruction ofNyange church. Members of the JCE arc alleged to have met 
for a first time at Nyange presbytery at an unspecified time on the morning of l 6 April I 994. 
following that meeting, the assailants shot at the church until they ran out of ammunition. A second 
meeting between the members of the JCE then took place later that morning near or at the 
presbytery. Following this meeting, the church was destroyed by a bulldozer. Those rcfogecs who 
were not killed by the collapsing debris were killed by attackers entering the church alter the 
collapse of the building's facade. 

6.3.3.2 First I\lleeting and Shooring at Nvange Church, 16 April 1994 

660. Prosecution Witnesses CDL and CBR both testified that in early morning. Ndahimana met 
with other members of the JCE. After this meeting Ndahimana fired a weapon at the refugees, 
signalJing the start of the attack. According to Witness CBR. when he ,mived at Nyange parish, he 
saw the following authorities conferring in front of the priest"s office: Father Scromba. Ndahimana, 
Kanyarukiga, Habiyambere. Kayishema. Vedaste Murangwabugabo. Ndungutse, Senior Warrant 
Officer Habarugira. and several gendarmes. The witness did not hear what the men were saying. 
After the discussion, Ndahimana shot throu~h the doors and windows of the church to "set the tone"' 
and the other authorities followed. 1268 Wh~n Witness CDL arrived at the parish, Ndahimana. the 
communal policemen. Kayishema and the other authorities were conversing. When this group 
arrived at the church secretal"iat, Ndahimana spoke to Father Scromba. After their discussion, .. the 
bourgmestre came back to his policemen and told them that the work was going to begin:· 

11
'" The rvlajority re..::alls that the dist;mce betvi'een the Nyange chunJ1 and the convent is only 0.4 kilomem:s< See 

Repmt on Site Visit, 13 June 201 l. para. 6 (iii), 
1263 

T. I November 2010 pp, 24~25: 'L 2 November 20JO p. 43 (Frum the right hand side oi'thc courtyard nem ".'\ydnge 
churd1, the witness \Vas closi! en0ugh to \Vitness Ndahimana, standing at the front door ofLht'" i...'hmch. slwoling through 
lhe doors and 1,,vindov,-s of the church, Kayishema traih::d afler NJahimana, also shuotinl-.!. into the church. Ndahimana 
''set tbe tone" and the other authorities follmvt'd), ~ 
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Ndahimana then opened tire on refugees 
f·t· b t·· h l h 1269 o 1cers egan irmg at t e c mrc . 

inside Nyange 

3// LleeembeQI! I.... 

church. Immediately ther:3J po\i;;:, 

661. The Majority notes that the witnesses both testified that they saw Ndahimana opening fire at 
Nyange church.12 /o Witness CBR testified that he saw Ndahirnana using '·a rifle that wasn't very 
long'' and that had "strips (sic) around the shoulcler.''1271 Witness CDL did not provide any 
information on the kind of weapon Ndahimana allegedly used; he only reported that Ndahimana 
opened fire on refogees inside the church. 1272 

662. However, the Majority notes that parts of their testimonies differ with regard to ihe 
patiicipants of the meeting and with regard to how the meeting unfolded. According to Witness 
CBR. the participants of the meeting were Seromba, Ndahimana. Kanvarukiga, Habiyambere. 

b b . I d ,,.,3 \ d' " .. Kayishema. !vturangv~rabuga o~ Ndungutse, Ha arugira anc gen armes. ~· f ccor mg to v\1 ltn~?~ 
CDL, the bourgmesrre spoke first to Kayishema. other authorities and comnnmal policemen.L·, 
After that, he apparently went alone to talk_ to Seromba in front of the church secretariat and came 
back to tell the policemen to start killing. 127

' 

663. According to Witness CBR, after the discussion. Ndahimana. Kayishema and the other 
authorities, with the exception of Father Seromba. moved toward the church. 1276 lt also appears that 
at least Ndahimana and Kayishema shot at the church. 1277 Witness CDL testified Ndahimana and 
the policemen accompanying him shot at the church.127' 

664. The Majority recalls that it has expressed substantial doubts about the credibility of 
Witnesses CBR and CDL The Majority recalls that Witnesses CBK, CBY, ND7 and ND22 were 
also in a position to observe what was happening at the parish early on l 6 April 1994. before the 
start of the attack and the destruction ofNyange church. However, none of these witnesses testified 
about a first meeting and a first attack which occurred that day. While the different vantage points 
of the witnesses could explain the variances in their testimonies, the lVlajority considers that this 
first attack. if it had occurred. would have involved fircanns as vvcll as several people shooting at 
the church. Other people present at Nyange parish would have heard or would have been aware of 
its occurrence. 

665. Taking imo account the circumstances described above, the Majority finds that the 
Prosecution has not proven beyond reasonable doubt that the accused patticipated in a meeting at 
Nyange presbytery, nor have they proven that following this alleged meeting Ndahimana fired ilt 
the church, signalling the start of the attack. 

1269 
T 12 November 2010 p. 17 (Ndahirnana then opened tire on refugees inside the ~hurch. lmmedlately thereafter, 

policemen also began shooting through broken church windows into the church. Because Nd~1hinwna v..-as the highest 
authority present at Nyange church. the witness considered the shot fired by Ndahimana ''as the green iight to kill the 
Tutsis V,'ho were in the church.''). 

1270 
Witness CBR: T. 21\o,ember 2010 p. 43. T. 1 November 2010 p. 24; Wilness CDL: T. 12 Nuwmbcr 2\\10 p. 17. 

1271 T. I November 20 IO pp. 24-25. 
i::-r: T 12 Novcmber2010 p. 17. 
i:m T. 1 Nc,vcmber 2010 p. :24. 
1274 

T. 12 November 2010 pp. l5, l 7. 
1215 T. l2November20JOp. l7. 
i:uo T. I November 20 IO p. 24, 
1277 

T. l November 2010 pp. 24-25. 
1273 T. l2November20JOp.17. 
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6.3.3.3 Second kfeeti11g and Decision to Destroy Nyange Church, 16 April 199./ 5 l 9 4 
666. According to Prosecution Witnesses CDL, CBR, CBK, CNJ and CBY a meeting attended 
by Ndahimana and other authorities look place on 16 April 1994. Following that meeting, the 
demolition of Nyange church by bulldozers hegan. 

667. At the outset the Majority is satisfied that a meeting occurred in the morning, between 9 and 
10 a.m.1279 Turning to the location of the mectin~, Witnesses CBR. CB~ and CBY asserted that the 
discussion took place near Nyange presbytery. 280 Witness CDL said that the meeting began at 
Kanyarukiga's pharmacy and that the authorities, indL1ding Ndahimana, then moved to Nyange 
church to meet with Father Seromba who was standing in front of the secretariat. 1281 These 
testimonies are not inconsistent. Indeed, it appears that the secretariat and the presbytery were in 
very close proximity to one anotl1er. 1=82 Therefore the Ivlajority is satisfied that a meeting occm1-cd 
between 9 and l O a.m. near the presbytery (m the morning of \ 6 April l 994, the location and time 
of the meeting is established beyond reasonable doubt. 

668. \!/itncss CBR heard Kanyarukiga saying to other authorities, including Scromba, that 
Nyange church had to be demolished. According to Witness CBR, Ndahimana was present when 
Kanyarukiga made this statement. The witness did not know who gave the order to start destroying 
the church. 1283 

669. Witness CBK saw Kayishema, Ndahimana, Ndungutse and Seromba having a meeting a1 
Nyange presbytery. As they approached the secretariat, Serornba asked Ndahimana what was to be 
done "because all attempts had failed." Ndahimana ,vas together with lPJ Kayishcma at that 
moment, and they insisted that Tutsi intellectuals would have to be killed, so the men decided to 
destroy the church tower in order to kill the refugees.1284 The witness was standing at a nearby 
water tap and could therefore hear what Ndahimana and the others were saying because they were 
outside when they had this discussion.1285 

670. Witness CBY explained that he saw Ndahimana and other authorities having a meeting but 
did not provide any information regarding Ndahimana's role. 1286 

671. Witness CNJ is the only witness reporting that the authorities including Ndahimana met 
with Father Seromba and that immediately after, Ndahimana said "'now vou can start," after which 
Kayishema told the Caterpillar driver, "Now you can go ahead." 1187 However, the witness' 
testimony that the accused gave the order to start the demolition of Nyange church is incompatible 

12
N Witness CBR T. 1 November 20 IO p. 25 (After the shooting subsided, the authoritie~ returned to their previou:-

location nc>ar the presbytery); \Vltness CDL: T. 12 ?-,.'ovemba 2010 pp. 19-20, T- l9 Nov,;.~mbcr 20l0 p. 16 \ fhc m~t1ng 
occurred at approximately 10 a.m, at Kanyarukiga's pharmacy); VVitncss CBK: 'L 3 November :2010 p, 17 (The meeting 
occurred at an unspecified time at Nyange presbytery): Witness CNJ: T. 4 NoYember 2010 pp. 57, 59 ( ReporteJ thar the 
meeting occum:d around 9 a.m. but did not specify the loc.J.tion); Witness CB\''. T. 9 November 2010 pp, 54-55, T. IO 
N~vember 2010 pp,_l2-33 (JCS} (Testified that the meeting occurred ·•[i jn the morning'' at the presbytery), 
i:m \\fitness CBR: T. 1 November 2011 p. 25; \Vltness CRY: T. 9 November 2010 p. 5.5; Witness C:BK: T. 3 November 
2010 pp. 17, 23; Prosecution Exhibit 8 (U. 
1281 

T. 12 Nr..wembt'.r20.J0pp. IY<W; T. 1·9 November2010pp.16~l7. 
1232 

Prosecution Exhibit .35; Prosecution Exhibit 37; Prosecution Exhibit 32. 
!2SJ ; , r. 1 November 2010 pp. 24-25; T. 2 November 20 lO p. 56. 
12

<'.<4 T. 3 November 20 lO pp. 17, 23: Pmsecuti~)n ExhibH 8 (1). 
J2tb T. 3 Nov~mbt:r 2010 pp. 17-18. 
128

r, T. 9 November 2010 pp. 54w55; T_ 10 November 2010 l'P· 32-33 OCS). 
1·,37 . 
" T. 4 Non,mbcr 2010 p. 59. 
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with other testimonies on the same rnecting. The Majority recalls that the whi\~e w1tnJ 
mentioned Ndahimana's presence in some of his previous statements, in these statements. he never 
said that it was Ndahimana who ordered the drivers of the Cmerpillar to start destroying Nyange 
church. The Majority considers this to be a serious omission. In addition, the :\.fajority has 
previously decided that it weuld net rely on this accomplice's evidence unless eo1rnborated

11
'" 

(Chapter Ill, Sections 5.3.1.4, 6.3.l .4). 

672. Witness CDL is the only witness testifying that the decision to destroy Nyange church was 
taken at Kanyarukiga's pharmacy by several persons including Kanyarukiga, Ndahimana and 
Kavishema. Father Seromba was not there. 1289 He added that subsequently, Ndahimana spoke to 
Se;omba, who approved the decision to destroy the church.129° Following this discussion, a 
Caterpillar came and the destruction of the church began. ""1 The Majority recalls that it would not 
rely on this accomplice's testimony without Wl1'oborat'1on. 

673. It falls from the evidence recalled abeve !hat Ndahimana attended the meeting along with 
various other authorities. While his actions or level or contribution to that meeting is less clear. the 
l'vlajority nonetheless concludes that the presence of the accused at the meeting is proven beyond 
reasonable doubt. 

674. Turning to the purpose of the meeting, Witnesses CBR, CDL, CBK and CN.l all reported 
that the decision to destroy Nyange church was taken dmfag this meetingi 2

q
2 Tile M,,iority notes 

that Witnesses CDJ, CBY, NDl I, NDl2 and ND22 reported that the destruction of the church v,ith 
the bulldozers started on 15 April 1994 and that the demolition stopped that same day because it 
began to rain and nightfall came.1293 Further evidence established that the ultimate destruction of 
the church took place on 16 April 1994. Witness COL explained, '·So there was no destruction as 
such on the 15th. Only the windows were broken when the grenades were thrown. The windows 

i:::% T. 4 November 2010 pp. 57-59. 
128

') T. 12 No\'ember 2010 pp. 19~20; T. 19 November 2010 p. 16. 
1
~c,r, T. 12 November 2010 p, 19; T. l9 November 2010 p. [ 7. 

L
91 T. 121'-i,)vembt:r 20m pp. 19-20. 

1292 Witness CBR: T. I November 2010 p. 25 (After the shooting subsided. the authorities. returned w thtir previous 
spot near the presl.1yk:ry. The \Vitn~ss ovahcard Kanyarukiga saying. ··This church has to be demnlbhcd. for i.,Yithin 
three days, we will be able to re-buHJ it.'' Ndahirnana was stand.mg next to K.anyaruklga when Kanyarukiga made thi~ 
statement. The v.-itne~s did not hear the rt:st of the convi.~rsation. but soon alter Kanyarukiga spoke, K.ayisbema arrived 
with •·special vehicles·• thut were used to demolish the c-hurch); Witne.i~ CDL: T. 12 November 20I() p. 19, T. l9 
November 2010 p. J 7 (Afrer the meetlng at Kanyarukiga's pharmacy Ndahimmn spoke to Father Strnmba and 
Seromba approved the decision to destroy the church. rhis discussion was hdd in the open, and lhe witness \Vas cl.1.1sc 
enough to hear Ndahlrnana and Seromba talking); Vv'itness CBK: T. 3 November 2010 pp. 17-18. ~3 (The men decided 
to destroy the churd1 tower in order to kill the refugees hiding there): Witne~s CNJ: T, 4 November 2010 pp, 57-59 
(The witness was standing near the authorities and heard them discussini.::. the destruction oftbe church), 
1293 Witness CDJ: T. I l November 2Gl0 pp. 30-31 (On Friday night, the .... witness arriYed at the parish at appruximarcly 7 
p.m, and found that part of the church had been destroyed and that there were dead bodies in the. courtyard): \\:'ilHes:::, 
CRY: T. 10 November 2010 pp. 27, 30~32 (ICS) (They started to demolish the- church on 15 Aprii 1994 and completed 
the demolition on 16 April J994J: Witness. NDJ l: T. 18 January 2011 pp. 35. 40 r~vhile tho;;'; witness ,vas inside the 
church, a man 1..:allcd Leonard arrived with fuel and sprayed the drnrch v.-ith pe-troL Tbc refugees sav,' a "spedctl motor'' 
urdve, h dug a pit in which the dead bodies \verc buried. This machine was lhen used to at1ad: the nmih side of the 
church. Subsequently it began to rain and nightfall came, The special mulor remained at the church compound): 
\.Vitness NDJ2; T. 19 January 2011 pp. 6-8 (The alta1.:kers then tried to burn d(Nm the church using fud but did not 
succeed, ''Later;' a CaterpHlar arrived to bury the victims in a place called Rubagano. At approximately 4 or 5 p.m., the 
Caterpillar began attacking the walls o.f the church but stopped \vhen it began raining, The luterahwn-vre 1,,vithJre,Y and 
the refugees, including the witness~ remained inside the diurch); \Vitness ':\'D22: T. 20 April 2011 pp. J 1-12 (After the 
killings and the burials, a Caterpillar began destroying the chur-.::h. but it started raining and the d{;m0liti0n stopped 
because the wheels of the Caterpillar kept getting stuck in the mud). 
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were broken, but destruction per se took place on the J 6th. The true demolition to~kLe Jn?ie 
16th of April.''1294 The Mi\jority finds that the destruction of the church may have been ,lttempted on 
15 April 1994 but that it was actually destroyed on 16 April 1994. 

675. The Majority also concludes that notwithstanding the attempts to destroy Nyange church on 
15 April 1994. a decision to destroy the church was taken at the meeting on the morning of 16 April 
1994. The evidence establishes that the decision was taken to kill the Tutsi refugees in Nyange 
church by destroying it. The Majority reaches this conclusion based upon the direct and 
circumstantial evidence adduced at trial. The attack and the ultimate destruction of the church 
started just afier the meeting on 16 April J 994. 

676. However. Ndahimana's mere presence during this meeting does not necessarily mean that 
he shared the criminal intent of the members of the .ICE. As developed below, the Majority finds 
that the presence of the accused at Nyange church on 16 April l 994 might have been motivated hy 
duress as credib.le evidence showing that he was under threat was adduced during trial. 

677. In conclusion the Prosecution failed to prove beyond a reasonable doubt that the accused 
should be liable for the charges set in paragraph 30 of the Indictment. 

6.3.4 Ndahimana·s Participation in the Attack on Nvange Church 

678. Paragraph 31 of the Indictment alleges that Ndahimana and other authorities ordered the 
assailants lo use a bulldozer to destroy Nyange church. killing about 2.000 Tutsis relltgees inside. 
The Indictment further alleges that Ndahimana was present during the destruction of the church and 
that he was instigating and supervising the assailants. 

679. As a preliminary matter. the Majority notes that the Detence contends that the Prosecution 
did not properly plead its charge that on 16 April 1994 the accused "was moving around telling 
assailants that no refugees should escapc.'·' 295 The Majority recalls that the accused is charged with 
''instigating the assailants to kill the Tutsi refugees and supervising the attack·' on 16 April 1994 at 
Nyange church. In this context. the Majority recalls that while the Prosecution is obliged to state the 
material facts in the indictment, there is no such requirement that it must state all the evidence it 
intends to lead to prove those material facts. 1296 Therefore. the Defence objection is groundless. 

680. Witnesses CDL, CNT, CNJ and CBK all testified that Ndahimana was present during the 
actual demolition of Nyangc church on 16 April 1994. 1297 Witness CBT only heard that the church 
had been demolished.1298 

681. Addressing now the evidence on Ndahimana's involvement during the attack, \\fitness CDL 
reported that the bourgmestre and Seromba tried to assist the drivers by showing them how ·'to 

1294 
\\/itness CND: T. 19 N{Jvernber p. 6~ Witness ND24: T. 21 February 2011 pp, 15, 27; Witness ND7: T. 24 Janum) 

201 Ip. 15: Witness ND6: T. 27 January 2011 p. 15; Witness CBR: T. I November 2010 pp. 23-27; Witness CBK: T . .l 
1'_1?vembe,· 20W pp. 18-19. T. 4 November 20 \(J p. 4; Witness CNJ: T. 4 November 21)1 Opp . .17-59. 
1
"" ·1. 21 September 2011 p. 73. 

J20<, A'tagerura e1 al. (_AC) Judgement, para. 21; Ntakirutimana et al. (AC) Jt1<lgement para. 470; Niyitegeka (AC) 
Judgemt'nt, para. 193. 
12

'l7 \Vitness CDL: T. 12 November 2010 p. 2L \Vltness CBK: T. 3 Ncn,t,.>TI1ber 20]0 pp. 18~ 19; \¾/itness CNJ: r. 4 
November 2010 p. 59; \,Vitness CNT: T. 10 Nm ember 2010 pp, 45-48. T. l l November 2010 pp. 1<~. 
1298 ., , 

T. 8 ~eptcrnbcr 2iJ I (J pp . .J-4. 
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perfon~ the ~arious duties." He further testified ~hat when rnfugees began tl'.rowi~¥,.;'toL:l the 
Caterpillar dnvers, Ndah1mana and Seromba provided protective gear to the dnvers. 

682. Witness CNT testified that Ndahimana directed the assailants to ensure thm no refugee 
escaped from Nyange church while the attackers were destroying it. 

1300 

683. Witness CNJ testified that each time the bulldozer demolished a wall, assailants rushed into 
Nyange church to kill the refugees who had survived the falling debris. Ndahimana would then 
choose when to order the assailants to leave the church so that the bulldozer could attack another 

11 . h h . J •1 1301 wa wit out arm mg t 1e assa1 ants. 

684. Witness CBK testified that Ndahimana was present when SerGmba told the drivers of the 
bulldozers to start demolishing Nyange church and when the chmch was being demolished.1.102 

685. The Majority recalls that corroboration doe, not require witnesses' accounts to be identical 
in all aspects since "[e]very Witness presents what he has seen from his own point of view at th,~ 
time of the events, or aecord.ing to how he understood the events recounted by others."' 300 

Differences can be reasonablv explained by the witnesses· varving vantage points during the attack, 
their respective knowledge ot'the involvement ofpaiticular att~ckers, and the passage oftime.

1304 

686. The Majority finds that while the Prosecution witnesses corroborate each other as ro the 
presence of the accused during the destruction of Nyangc church, they fail to establish beyond 
reasonable doubt the role he played during the killings. Rather. the Prosecution witnesses each give 
a different account ofNclahimana's actions during the demolition of the church. 

687. Witnesses CNT and CNJ repmted that the accused ordered or directed the assailants during 
the attack.' 305 However, both of them are accomplices. The Majority fmther recalls that Wimess 
CNTs testimony shows thal he may be motivated by the desire to shift or share the blame falling 
from his own conviction. Turning to Witness CNJ, his wil1ingness to lie in a written statement in 
exchange of money warrants his testimony to be taken with caution. " 06 The Mi,jority does not find 
these witnesses credible with regard to their testimony on Ndahimana's actions during the attack on 
16 April 1994. 

688. Witness CDL reported that the accused assisted the drivers, notably by showing them how 
"to perform the various duties." 1307 Finally Witness CBK only refers to the accused's presence 
when Nyange church was being demolished.1308 

689. Having considered the totality of the evidence, the Majority finds that the Prosecution only 
established beyond reasonable doubt that the accused was present during the attack on Nyange 
church. It flas not proven that Ndahimana instigated the assailants to kill the Tutsis or supervised the 
attack at Nyange parish. 

1299 T. l2Novembcr2010p,2L 
1300 T. IO November 2010 pp. 45-48; T. 11 Nov~mber 2010 p. J. 
Pu! "L 4 November 2010 p. 59. 
1302 T. 3 :\'ovember20JO pp. 19, 26. 
13

(
13 

/1/ahimana et al (AC) Judgement, para, 428. 
1
:
04 ,Hunyaka:i (AC) .Judgement. para. l07. 

L,us T. 4 November p. 59; T. 10 NoYcrnber 2010 pp. 45-48; T. l l November 20 JO p. l. 
1
~o,., Sec Chapter HL Section 5.3.1.4. 

1307
T. J2November20l0p. 21. 

nos T. 3 November 2010 pp. 19. 26. 
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6.3.5 Drinks at Nyange Preshvtery 3l90 
690. Paragraph 32 of the lndicuncnt alleges that alter the destruction of Nyange church, 
Ndahimana and other authorities went to Nyangc presbytery to celebrate by sh~ring drinks. The 
Prosecution relies on Witnesses CBY. CD.I and CBK in support of this allcgation.1.,,"' 

691. Wimess CBK testified that following the destruction ofNyange church, Ndahimana, Father 
Seromba, Kayishema. Kanyarukiga, Christophe Mbakilirehe, Conseiller Dabama Nsidabyamere, 
Kanamugire, Colonel Nzaphakumunsi and others met at Nyange presbytery and drank wine and 
beer. According to the witness, --an we noticed is that they were feasting alter the Nyange church 
had been destroyed.'' Tbe authorities then threw some drinks to the lnrerahamwe who were 
downstairs. The witness, who was in the presbytery courtyard while this was taking pl~c\, 
concluded that "it could be noticed that those authorities were happy with what had happcncd.'',.,L, 
The Majority recalls however that Witness CBK did not originally mention Ndahimana's presence 
when he referred to the fact that Seromba, Kayishema and others shared drinks after the killings in 
his 2002 statement. 1311 In addition, Defence Exhibit 43 raises doubt as to whether Nzaphakumunsi 
was present on 16 April 1994 given that Nzaphakumunsi declared in his siatcment dated 2003 that 
he did not return to Nyange secteur before the end of April or the beginning of May 1994.1312 

Therefore, the Majority has serious doubts regarding the witness' credibility on this point. 

692. Witness CHY saw Ndahimana drinking beers in front of the priests' living quarters after 
Nyange church was destroyed with "the authorities l mentioned earlier on," a certain Kimaranzara 
and a number of police officers. They had crates of beer which they were sharing with the bulldozer 
drivers. 1313 However. the Majority recalls that in his previous statements, the witness declared that 
the last day he saw the accused was 12 or 13 April 1994. 1314 

693, Witness CDJ saw Ndahimana. Kanyarukiga and Father Seromba on the balcony of Father 
Seromba's room at Nyangc presbytery following the destruction of Nyange church. He testified that 
they were drinking beers and ihat the group was "in a rather joyous mood.''u,, However, the 
witness did not provide specific details on how he could witness that event from his localion 
situated at least :w metres away from the authorities and in complete darkness. 1316 

694. At the outset, the Majority observes that the evidence does not clearly and precisely show 
where the authorities shared the drinks or with whom, although it is established that Kanyarukiga 
and Seromba were present, along with Ndahimana. 

695. The Majority finds that this particular paragraph of the Indictment does not allege any 
criminal act and that this allegation was adduced to prove the intent of the accused. The Majority 
recalls that for the genocidal intent to be proven through circumstantial evidence the finding that the 
accused had genocidal intent must be the onlv reasonable inference that can be drawn from the 

iv,9 ".. ''BK ' N ·- witness l ; f. 3 o\'ember 2010 p. 20: \Vitness CUY: T. 9 November 2010 p. 55; Witness CDJ: T. 11 
November 2010 rp. J l. 40. 
13)(, T. 3 November 20 W p. 20. 
1311 Detence Exhibit 40. 
1312 Defence Exhibit 43. 
nn T. 9 November 2010 p. 55. 
m 4 Dd'ence Exhibit 66; Defence Exhibit 77. 
1315 T. 11 November '.W10 pp. 3 L 40. 
1316 

T. l l Novembex 2010 r,p. 24 (lCS), 3(), Si (\Vitness explaine.J that \Yhen he arrived at the parish th8i day he sa\v 
many corpses, he panicked and "went tmvards the parish to the place vvhere l was supposed to be."' l"he vvitness further 
explained thut he was standing close to the gate around ~O metres ::iway from the uuthorities), 
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total il-y of the evidence. 1317 In the present case, the MajNity finds that none of the three witnesses 
were among rhe group of person sharing drinks, the allegation that they were celebrating is 
therefore an inference made by the witnesses themselves. The Majority is reluctant to rely on the 
witnesses' interpretation of the event notably because each of their testimonies raises credibility 
concerns. Ultimately, the Majority finds proven beyond reasonable doubt tliat the accused shared 
drinks with Kanyarukiga, Seromba and possibly other persons after the killings on 16 April I 994. 
However, the evidence has not established beyond reasonable doubt the reasons for their sharing 
drinks. 

6.3.6 Burial of the Bodies After the Killings 

696. Paragraph 33 of the Indictment alleges that following the destruction ot'Nyange church. the 
bodies of Tutsis killed at Nyange parish were buried in mass graves at Nyange parish and the 
surrounding areas. The Trial Chamber notes that this paragraph of the lndictment docs not allege a 
criminal actus reus or mens rea. Further, this paragraph is constructed in the passive tense and does 
not name an individual or group who buried the bodies. Therefore, the Trial Chamber will not make 
findings on this allegation. 

6.3. 7 Dc,fonce Case 

6.3.7.l Defence Witnesse., 

697. Defence Witnesses ND6, ND7, ND:?.4. KR3 and ND22 all testified that they were present 
during the attack on Nyange church on l 6 April 1994, but did not see Ndahimana that day. In 
addition, Witness ND24 testified that although he was not present at the parish he would have 
known had Ndahimana passed by Nyange market centre on his way to Nyange parish. The Majority 
has found elsewhere that the accused might have passed through the roadblock without Witness 
ND24's knowledge (Chapter Ill, Section 5.3.1.19). 

698. The Majority recalls that Witness CBK and Witness KR3 were under the impression that 
"all the Hutus of the Kivumu commune'' came to Ny,rnge parish on 16 April 1994,' 318 and that there 
were more assailants than on previous days. 1319 The Majority estimales that thousands of persons 
(assailants and refugees alike) were present at the parish on l6 April 1994. Moreover, the Majority 
considers that the scene at the parish could only have been chaotic that day, given thm the attack 
involved hundreds of assailants trying to kill the refugees and that the whole ofNyange church was 
destroyed by the use of bulldozers, causing the death of almost all the rehlgees. 

699. In addition, none of the Defence witnesses were in a good position to be able to monitor all 
events and persons at the parish carefully. For example, Witness ND7 had little visibility from 
where she was hiding in a room at Nyange presbytery. From the window in that room she could see 
the bell tower ofNyange church and the Statue of the Virgin Mary. 1320 Witness KR3 remained at 
the church only from noon to 1 :30 p.m.1321 Further. Witness ND22's testimony was undermined by 

lffl f1fahimana et al (AC) Judgement, para. 524. 
13 ui W\tness CBK: T. 3 November 2010 p. 17; \Vitness KR3: T, 25 January 2011 p. 2 l ( \Vitncss stakd that ·the 
cnwvd ,,.1f assailants who had attacked the church and ·which had Cl)f\le from all corner::-. of Kivurnu commune. 
Then~ were even some \vho ea.me from other communes apan from Kivumu comnnme .... lt \Vas a compn...:t crvn·d 
of people."). 
13

' T. 3 November 2010 p. 18. 
13°'' T. 24 January 20 ll p. 15. 
1321 T, 24 January 2Cll l pp. 67-&8. 
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his assertion that no refugees were killed by members of the population that day; ra~ ~c~e~ 
1 ''!) 

were killed when the church collapsed on them. ·'·· 

700. Further, the Majority notes that the evidence that Witnesses ND6 and ND22 did not see the 
accused at Nyange parish could be explained by their different vantage points and the chaotic nature 
of the events. 

701. Taking these circumstances into account, the Majority is of the opinion that the Defem:e 
evidence is of limited probative value and fails to raise reasonable doubt as to Ndahimana's 
presence during the attacks on Nyange church on 16 April 1994. 

6.3.7.2 Threats to !he Accused 

702. Witness ND6 testified that around noon on 16 April 1994, shortly after he arrived at Nyange 
parish, he went with a grour. to Ndahimana 's house, following ,rn order from Ndungutse and in the 
presence of Witness CDL. 1.,cJ The witness and five other persons obeyed the order but did not find 
him. 1324 The witness also reported that: "Ndungutse's programme was to kill the Tutsis who had 
sought refoge at the church. So on the 14th he said this to us: These gendarmes have been called by 
Ndahimana so that they can be positioned there. On the 15th we went to the location. He wasn't 
there. Ndahimana must be an accomplice of the lnyenzis. So we mus( go and look for fnyen:;is. We 
must go and look fix Ndahimana to show him that his effo1is have all failed. "1 m 

703. The above testimony regarding Ndungutsc's threats to the accused is only credible if it can 
be corroborated that Ndahimana was in fact not present al Nyangc parish !he morning of 16 April 
1994 before the meeting took place. /It the outset, the Majority acknowledges that Prosecution 
Witnesses CBR and CDL repo11ed that they saw the accused at around 7 a.m. at the parish, that he 
had a meetinJZ with other authorities and that he shot at Nvange church to signal the beginning of an 
attack. 1326 F(;r reasons explained above, the Majority diet not find these portions of the witnesses' 
testimonies to be sufliciently compelling. Rather, the Majority believes that the accused arrived 
later that morning in order to attend the meeting that took place just before the destruction of ihe 
church. 

704. The Majority finds that Witness ND6's evidence is not necessarily inconsistent with its 
finding that the accused was present during the meeting that took place late in the morning before 
the attack on 16 April 1994. Indeed, the witness said that he arrived at Nyangc church around 

1 ~,-,-, 
noon. ·'" However, this time was only an approximation. Commenting about the time he gave for 
another event, the witness explained ''You know, ii is hard to estimate the time when one doesn't 
have a watch. We were often mistaken about time, J am explaining myself based on the position of 
the sun . .,.What mailers to me is an account of the events.""'8 The witness also said that while he 
was gone to look for Ndahirnana, "[Witness CDLI and Kayishema prepared an artack against the 

1322 T. 20 April 2011 p. 10. 
1323 T. 27 Jomuary 201 l pp. 14- 15. 
1324 T. 27 January 2011 pp. 15. 26, 32. 
1 .")5 • 
~- T. 27 Jm1uary 201 \ p. 27. 

!JZo \Vitness CBR: T. I November 2010 pp. 23-24, T. 2 November 2010 p. 35; \Vitncss CDL: ·r·. 12 November 2(Jl0 pp. 
14-15, T. 19 November 2010 p. 10. 
1327 T.27.lanuarv201] p.14. 
un T. 27 JanuarY 201 l p. 32. 
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Tutsis."1329 Therefore, it is possible that the meeting occurred during the time when Wit11es~D6 
acknowledges that he was not at Nyange parish. 

705. Witness ND6's testimony indicates that Ndungutse was suspicious as to where the accused's 
allegiances lay. The testimonies of Witnesses NDl 7 and BX3 corroborate that the accused had 
reason lo be concerned for his safety. 

706. That the alibi was not found reasonably possibly true does not mean that the entire 
testimonies of the alibi witnesses must be disregarded. u;o Witness ND 17 believed that Ndahimana 
was a ·'targeted pcrson ... becausc he was not involved in the business of killing people," and 
because he had an-ested suspected murderers. 1331 Witness BX3 saw Ndahimana on 12 April 1994. 
and explained that "Afrer (12 April 1994]. Ndahimana was in hiding because people wanted to do 
harm to him ... But we knew verv well that he wasn't dead. He was still alive, although he was in 
hiding."

1312 
The Majoritv recall~ that Ndungutse was one of the leaders of the attacks that took 

place at Nyange church.
1333 

The Majority notes that Ndungulse was seemingly a person of 
influence, capable of leading assailants such as Witness ND6 and his group.1334 Indeed, Wirness 
ND6 reported that Ndungutse believed that Ndahimana was supporting the Tutsi population and 
uttered a threatening statement about him, specifically: "We must go and look for Ndahimana to 
show him that his efforts have all failed.'' 1335 Therefore. the Majority concludes that the evidence 
establishes that Ndungutse challenged the accused's authority and that some members of the 
population actually thought that the accused was a targeted person. In conclusion. the Majority 
finds that Ndahimana was under threat during the period in quesrion. 1336 

1329 T.27 January2011 p.15. 
u::io ,Vtagerura (AC) Judgement, para. ?1..J (Explaining that it is not unreasonable for a trier of fact to accept some, but 
reject other parts of a Vi-'itncss' testimony. Even if some parts 0f a witness' testimony are corrob~)rated hy oth~r 
evidenct:, a Tria[ Chamber is not bound to accept the whole of the wstimonv), 
u:<, T. 3 J\fay 2011 p. 17. • 
133

~ T. 23 February 20 l l pp . .34-36. 

13J} \Vitness CBK: T. 3 November 2010 pp. 16-17 (Testitied that Ndungutse was pre~ent at meetlng in evening nf 15 
April 1994); \Vitness CBK: 9 November 2010 p. 5 (Testified that Ndungutse \\·as one of the kader~ on 15 April 1991H: 
Witness CBI: T. 14 September 201() p. J9: \Vitness ND:24: T. 21 February :201 l p. JO ("On the 15th,..thc big attack 1ha1 
,vas led by Ndungutse"); \Vitness ND6: T. 27 January 201 l pp. 10. 13-15 {Testified that it was Ndungu1se \vho "gave 
the signal frw the attack·' on 15 April 1994 and that he told the wi1ness to ·•~onlinue the ·work'" on H, April 1994J: 
Witness ND22: T, 20 April 2011 p. 9 (Testified that Ndungutse was one of the leaders of the attack on 16 April 1994). 
133

'' C 'T' 2" I 2' I l 15 -,_.,ee e.g., , , . anuary O p. _ 
1335 

T. 27 January .?:011 p. 27. 
1336 

The Majority also ao;;:k.nowledges that Witness Nkiriyehe testified tbat Ndahimana told him that he left the tea 
factorv at Rubava Gisenvi in earlv 1993 because of securitv concc..":lm, related to his union activities at the facti..'rv and 
his et~ployers' :uspici01;s lhat he~vvas working 1,.vith the Rl;F. However the Majority finds the evidence of little· ~-alue 
given that Nbriyehe did not link the alleged threats to Ndahimana in Gisenyi prCJeuure in early 1993 with a specific 
threat to Ndahimana on 16 April 1994 in Kibuye pr£?ji:c1urc. 
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CHAPTER IV: LEGAL FINDINGS 

l. Introduction 

707, The Prosecution has charged Ndahimana with genocide (Count f) or in the alternative. 
complicity in genocide (Count fl). and extermination as a crime against bumallity (Count llll 
pursuant to Article 6 ( l) of the Statute. 

708, The Majority found the allegations relative to Ndahimana's criminal responsibility for rhc 
meetings that took place on 13 and 14 April 1994 not proven (Chapter Ill, Sections 4.3.3, 4J.4.2. l ). 

709, In its factual findings, the Majority found that the alibi presented by the Defence in relation 
to the events of 15 April 1994 is reasonably possibly true and covers the whole day from ihe early 
moming to the end of the afternoon, In addition, the Majority found that its reasonableness was not 
overcome by convincing evidence placing the accused at Nyange church on 15 April 1994 (Chapter 
111, Section 5.3.4.3). 

710. Fmther in its factual findings. the Majority found that the alibi presented by the Defence in 
relation to the events of 16 April 1994 is not reasonably possibly true. The Majority found that 
Ndahimana participated in a meeting that occurred at Nyange church on 16 April 1994 just before 
the attacks started. In addition, the Majority found established that during the attacks. Ndahimana 
was present and that, by his presence, he aided and abetted the crime of genocide. (Chapter L 
Section 2). 

2, Direct Criminal lfosponsibilitv 

2.1 Article 6 (1) of the Statute 

Tl 1. Article 6 (I) of the Statute sets out the forms of individual criminal responsibility applicable 
to the crimes falling within the Tribunal's jurisdiction, namely planning. instigating, ordering and 
committing, as well as aiding and abetting. 

712. The lndictment charges Ndahimana with all the forms of individual criminal responsibility 
set out in Article 6 (1) of the S.tatute. The Prosecution also seeks to establish Ndahimana's criminal 
liability for the above acts based on the theory of JCE (basic form), 1337 Before setting forth the legi1I 
principles applicable to the modes of liability, the Majority first considers whether each form, as 
relevant to its findings, is sufficiently pleaded. 

2.2 Notice 

713. The Appeals Chamber has held that where an individual count of the indictment does not 
indicate precisely the form of responsibility pleaded. an accused rnight still have received clear and 
timely notice of the form of responsibility pleaded. for instance. in other paragraphs of the 
indictment Thus, the law requires that the indictment be read as a whole when determininlf whether 
there is notice of the relevant modes of liability applicable to the particulars pleaded in it.' 3

' Where 
it is unclear from the indictment which fonn or forms of responsibility are pleaded, the Prosecution 

i:m Indictment. paras.IL 36: Prosecution Pre-Trial BricC paras. 9-29, 
rm Scman::a (AC) Judgement, paras. 259. 358; Il/takirutfnuma (AC) Judgement, para. 473; Alekwrski (/\C) JudgemenL 
para. 17L IL 319. See also, Gacumhitsi (AC) Judgement, paras. 120-124. 
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must identify precisely the mode or modes of liability alleged for each count as so;?aJ p~1~ 
h h h . . I b . j' I 3 ,, sue as t roug its pre-tna ne . · · 

714. In the present ease, the Chamber has stated as follows: 

"Gregoire Ndahimana alleges that Articles 6 (I) and 6 (3) cannot be pied togdher. 
The Chamber finds that as the material factual allegations contained in paragraphs 
13 through 33 are sutlicicnt to support each form of liability and provide 
Ndahimana with sufficient information to investigate the case against him. they can 

J'''10 be pied cumulatively." ·' 

715. Therefore, the Defonce submissions that the Indictment is defective because it failed to 
clearly identifv the source of the accused's legal duty to prevent or to punish criminal acts, is 
unfounded.'34

,-

716. The Chamber has also decided that it found ·'no defects in the pleading of JCE in the 
Amended lndictment.'' 1342 Accordingly, the Defence's allegation that the JCE as a form of!iability 
is not pleaded as required by the law is groundless. 1343 

2,3 Law 

717. '·Planning" requires that one or more persons design the criminal conduct--<:onstituting one 
or more statutory crimes--that is later perpetrated.'3·14 It is sufiicient to demonstrate that the 
planning was a substantially contributing factor to such criminal conduct.1345 The mens rea for this 
mode of liability requires that the accused possess the intent to plan the commission of a crime or. 
at a minimum, be aware of the substantial likelihood that a crime will be committed in the 
execution of the acts or omissions planned. u,, 

718. '"lnstigaring·' implies influencing another person to commit an oftencc.1347 It is not necessary 
to prove that the crime would not have been perpetrated without the involvement of the accused; it 
is sufficient to demonstrate that the instigation was a substanliallv contributing factor to the conduct 
of the person committing the crimc. 1348 The mens rea for this m,;dc of liabiltty requires the accused 
to possess the intent to cause another person to commit a crime. or at a miminum, be aware of the 
substantial likelihood that a crime will be committed as a result ofthe act or omission.' 349 

U.3CJ G-acumbitsi (AC) Judgement, paras. 161, 163 (citing KnN?ielac c:\C) Judgement, punL 138); l\..'ukfrutimana (i\C) 
Judgement, para, 475. 
u4o Decision on Dei~cts in the Jndictment, 30 April 2010, para. 12. 
I HJ The Defence puts forth that neith~r the lndiclment nor the Pn..\'S<ccutivn':~ Pre--Tria\ Brief clearly i<lentifi~s the source 
or scope of the legal duty of the accused. The Defonce also argues that no material focts were presented as '\_iistlnctl; 
supportive'' of the allegation of a failure to discharge this Juty to pr\~\\;nt or punish. See, Oefetx:e Closing Briet: para. 
444. 
1342 Decision l'll Defects in the Indictment, JO April 2010, pnra. 7. 
1

~
43 Defence Closing Hrief~ para. 444: Dee-ision on Defects in the Indictment. 30 April 2010. para. 7. 

1
·'

4
~ ?v'ahimana et al. (AC) Judgement, para 479 (citing f...'ordiC & c:erke:: (AC) Judgement, para. 26). 

D-L Ndhimana et al. (AC) Judgement, para, 479 (citing Kordh; & c:erke: (AC) Judgement, parn. 26). 
13

~: ,Vahinuma et al. U\C) Judgement, para. 479 (citing Kordit & Cerke::, (AC) Judgement, paras. 29, 31). 
111

· A'ahimana er a!. (AC) Judgement. para. 480 !citing Ndindabahi::i (AC) Judgement, para. 1 l7~ Kordhi & ('ake:: 
(AC) Judgement, para. 27). 
1348 

Nahimana et al. (AC) Judgement, para. 480 (c.iting G-acumbitsl (AC) Judgement, para. 129; Kuniii:: & (erkt::: (AC) 
Judgement, para. 27). 
1349 

;vahimuno et al. (AC) Judgement, para. 480 (citing KordiC & (er!u:= (AC) Judgement. paras. 29. 32). 
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719. ··ordering'' requires that the accused be in a posi1ion of at1thority while he 01:3?e ln~tc~ 
another person to commit an offence. A formal superior-subordinate relationship between the 
accused and the perpetrator is not necessary. lt is sufficient that there is proof of some position of 
authority on the part of the accused that would compel another to commit a crime pursuant tn the 
accused's order. The authority creating the kind of relationship envisaged under Article 6 (l) of the 
Statute for "ordering"' may be informal or of a purely temporary nature. 1350 

720. The Appeals Chamber has held that commission primarily covers the physical perpetration 
of a crime~-coupled with the requisite mens rea-or a culpable omission of an act that is mandated 
by a rule of criminal law_l3 51 "Committing" has also been interpreted to contain three forms ofJCE: 
basic, systemic and extended.rn2 The Prosecution has indicated that it is only pursuing the basic 
form ofJCE in the present case. 1353 

721. Accordi1¥, !<~_settled jurisfrude_nce, the r_equired actus reus for each form of .ICE c?mprises 
three elements.1. " Ftrst a plura!Jty ol persons 1s required, though they need not be orgamseJ m a 
military, political or administrative structure. Second. there must be a common purpose which 
amounts to, or involves, the commission of a crime provided for in the Statute. It is no( necessary 
that this purpose be previously arranged or formulated. It may materialise extemporaneously and be 
inferred from the facts. Third. the participation of the accused in the common purpose is t1ecessRry, 
which involves the perpetration of one of the crimes provided for in the Statute. This participation 
need not involve the commission of a specific crime under one of the provisions (for example, 
murder, extennination, torture or rape), but may take the form of assistance in, or contribution to. 
the execution of the common purpose. Although an accused's contribution to a JCE need not be 
necessary or substantial. it should at least be a significant contribution to the crimes for which the 
accused is found to be responsib!c. 1355 

722. The required mens rea for each form of JCE varies. ln the present case, the Prosecution 
relies on the basic form of JCE. L

356 
This basic form requires an intent, shared by all co-perpetrators, 

to commit a certain crime.
1357 

Where the underlying crime requires a special intem. such as 
discriminatory intent, the accused, as a member of the JCE, must also share this special intent.'"-" 

n~v Bagosoru et al. \TC) Judgement, para. '2008 (citing Seman=a (AC) .Judgement, paras. 36 L .363 J. 
1 
i)I :Vahimana et al. (AC) Judgement, para. 478. 

u:-~ Simba (TC) Judgement, para. 386 (citing Kl'oCka er al. (AC) Judgement, paras, 82-83: Nwldrutimana (AC) 
Judgement, paras. 463-465: VasiijcviC (AC) Judgement, paras. 96-99: Kf'llt?}elac IAC) Judgement. para. YA See also. 
l•lahimana ei al (AC) Judg~m~nt, para. 478; Brdanin (AC) Judgement. para. 364. 
u;;:; Prose1.;.ution Pre-Trial Brief, paras, 21-27. '"' 
1354 

Simba CTC) Judgement, para. 387 (citing Kvoctka el al. (AC) Judgement. para. 96; Ntakirutimana {AC) Judgement. 
para. 466: Vasi(ieviC (AC} Judgement, para. 100; Krm:ijelac <AC) .ludg~menl, para. 3 l), See also, Brdani11 tAC) 
Judgement pant 364. 

D~s Simba (_AC) JuJgement, para_ 303 (citing Brdanin (_AC) Judgement, para. 430). See also. K1·o<'!ka et al. (AC) 
Judgement, para. 9-0 (''\Vhere the aider and abettor only knows that his assistance is helping a single person to commit a 
single C"rime, he is ~)nly liable for aiding and abetting that crime. Thi5 is so t'.Ven if the princip,1l rerpe1rator is pan (,fa 
JCE involving the commission of further crimes. \Vhere, however. the accused kmnvs that his assistance Is supporting 
the crimes of a group of per:-.ons involved in a JCE and shar~s that intcnL then he may be found criminally r~sponsibk 
for the crimes Cl)tnmitted in furiherance of that common purpose as a en-perpetrator.'"). 5'ee also, VasNie\·il (ACJ 
Judgernent,. para. 102; Tadi/ (AC1 Judgement, para. 219. 
us

6 
Prosecution Pre-Trial Briet: paras. 21-27. 

1157 
Simba (TC) Judgement, para. 388 (dtlng :\'takirntimaua (:\C) Ju,Jgetnent, para. 4()7: VasiijeviC' {}\CJ Judgement. 

para. 101; Krnr~je!ac {AC) Judgement, para. J2)_ 
135

s Simba (TC) Judgement. para. 388 (citing Kvo!'1a et al. (AC) Judgement, paras. 109-l 10). 
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fndeed, mere knowledge of the criminal purpose of others is not enough; the accuse~uJ mtenn-' 
that his or her acts will lead to the criminal resulr, 1359 

723. The Appeals Chamber has explained that an aider and abetter carries out acts specifically 
directed to assist. encourage or lend morn! support to the perpetration of a specific aimc. These 

. h b . I ,.,. . . . 1 '"'' ·1·11 I d · act10ns must ave a su stant1a Ciiect on its comm1ss1<.m. · -- e ac us reus nee not serve as a 
condition precedent for the crime and may occur before, during or alter the principal crime has been 
perpetrated.1361 The requisite mens rea of aiding and abetting is knowledge that the acts performed 

. . h . . 1· h ·11 . b I . . I t t 1362 I f · ·r, assist m t e comm1ss1on o t e spec, 1c cnme y t 1e pnnc1pa perpe ra or. n cases o spec1 1c 
intent crimes. such as persecution or genocide. the aider and abetter must additionally know of the 
principal perpetrator"s specific intent. 1303 

724. The J\13jority will assess these forms of criminal responsibility where relevant in its legal 
findings. 

3. Superior Responsibilitv 

3.1 Legal Principles 

725. The following three elements must be proven to hold an individual. whether a civilian or a 
military superior, criminally responsible pursuant to Article 6 (3) of the Statute for crimes 
committed hy subordinates: (I) a superior-subordinate relationship existed; (2) the superior knew or 
had reason to know that the criminal acts were about lo be or had been committed by his 
subordinates; and (3) the superior failed to take necessary and reasonable measures to prevent such 
criminal acts or to punish the perpetrators.1'64 

726. A superior-subordinate relationship is established by a showing of a formal or informal 
hierarchical relationship. The superior must have possessed the power or the authority, de Jure or de 
facto, to prevent or punish an offoncc committed by his subordinates. The superior must have had 
effective control over the subordinates at the time the offence was committed. Effective control 
means the material ability lo prevent ihe commission of the offence or to punish lhe principal 
offenders. )'his requirement is not satisfied by a showing of general influence on the part of the 
accused. 130.) 

727. A superior will be found to have possessed. or will be imputed with the rcquisitc mens rea 
sufficient to incur criminal responsibility, provided that: (ll the superior had actual knowledge. 

I
359 Afpamhara (TC) Judgement, para. 14. 

1360 
Bagosora et al. (T'C) Judgemcnt1 para. 2009 (dting Blagc!ievi{: & )okiC (AC) Judgement) para. 127; Simh: (AC) 

Judgement, para. 8.5: BlaHic' (AC) Judgement, paras. 45~46: Vasiljevi{: (AC) Judgement, para. 102; Nfagerura et al 
(AC) .Judgement. para. 370). 
u,,i !Jagosoni et al. (TC) Judgement, para. 20()() (dting B!agvjev;(; & Joki!: (AC) Judgement. para. 1:27; BlaJkK· tA.C) 
J~i1gement, para. 48; Simi{: (AC) Judgement, para. 85; Nwgenwa et al. (AC) Judgement, para. 372). 
1 6

·· Bagosora et al. (TC) Judgement. para. 2009 (citing Blagojerfr <\ Joki(: ( AC) Judgement. para. 127: Simii: (A.C) 
Judgement, para. 86; Vasi/j<!l'il (AC) Judgement, par.a. 102; Bla§ki!: (AC) Judgement, para. 46: lv'tageruru. et al. (AC) 
Judgement, para. 370). 
1
:
63 

Bagosura el al. (TC) Judgement para. 2009 (citing BlagojeviC & Joki(: (A.CJ Judgement, para. 121). 
bM Ork (AC) Judgement. para. 18; ,Vahimana et al (_ACJ Judgement, para. 484; Gacumbitsi (AC) Judgement, pan.L 
143; l'/tagerura 1;:t ul. (TC) Judgement, ram. 627; Seman::u (_TC) Judgement. para. 400. 
13

'•
5 

HalilaviC !AC) Judgement, para. 59; Gacumbitsi (AC') Judgernent, pant. 143: Kajelijeli (AC) Judgernenl. para. 85; 
N1agernra et a/_ (AC) Judgement, para.'>. 341-342; Nmgeruru er al ( J'C) Judgement, para. 628; S'emarr:a (I'C) 
Judgement, pitras. 402. 415. 
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established through direct or circumstantial evidence, that his subordinates were abo~ Lmmit, 
were commitling, or had committed a crime under the Statute; or (2) the superior possessed 
infi.mnation providing notice of the risk of such offences by indicating the need for additional 
investigations in order to ascertain whether such offences were about to be committed, were being 

. d h 1 b . d b b 1· " 66 comnutte or ac een conurntte y su ore mates. · 

728, With respect to actual knowledge, relevant factors include: lbi: number. type and scope of 
illegal acts committed by the subordinates; the time during which the illegal acts occurred, ihc 
number and types of troops and logistics involved; the geographical location; whether the 
occurrence of the acts was widespread; the tactical tempo of operations; the modus operandi of 
similar illegal acts; the officers and staff involved; and the location of the superior at the time.' 3'

7 

3.2 Preliminary Matters 

729. The Defonce submits in its Closing Brief that neither the Indictment nor the Pre-Trial Brh:f 
clearly identifies "tbe source of the legal duty on the accused, nor is the scope of the legal duty 
d 'b d . .,J16S escn e m any way.... · 

730. The Majoritv recalls the Decision on Defects in the Indictment where the Pre-Trial Chamber 
held that: 

" ... superior responsibility has been p!cd sufficiently. The Chamber recalls thai the 
Amended Indictment should be read as a whole. The Amended Indictment alleges 
that Gregoire Ndahimana was bourg111estre of K ivumu and that by virtue of his 
alleged position had authority over those listed in paragraphs 12 and 3 7 of the 
Amended Indictment. Further, a number of paragraphs set out the direct material 
conduct of the accused by which he is alleged to have known or had reason to know 
of the acts of his subordinates but failed to prevent or punish tliem."1369 

731. Thus. the Majority concludes that this point is unfounded. 

3.3 Deliberations 

732. The accused is charged with genocide or complicity in genocide pursuant to Article 6 (3) of 
the Statute under paragraph l 2 of the Indictment. Ile is also charged with extermination as a crin1c 
against humanity pursuant to Article 6 (3) of the Statute under paragraph 37 of the Indictment. 

733. The Indictment alleges that Ndahimana is responsible for the crimes commitkd by his de 
jure and de facto subordinates during the period of 6 April 1994 to 30 April l 994. The alleged 
subordinates of Ndahimana include. but are not limited to: Gilbert Rugwizangoga Kanani. an 
assistant bourgmestre, Vedaste Murangwabugabo, an assistant bourgmestre, Fulgence Kayishema, 
the Inspector of Judicial Police, Christophe Mbakilirehc, Brigadier of Kivumu commune. 
conseillers such as Laurent Sindabyemera, consei!ler of Sanga secteur, Jean Marie Vianney 

1366 
(·etebiCi (AC) Judgement, para. :232; !-lad3ihasanm,;/; & Kubura (AC) Judgement, para. 28; (3ali/: (AC) Judgetm:nt, 

para. 184; Bagilishema (AC) Judgement, paras. 37, 42; Ntagerura et al (TC) Judgement para. 6:29: S'eman:;a (_TC) 
J_udgement, para. 405. 
1367 

Bago~om er al. (TC) Judgement, para. 2014 (citing Delk: tTC) Judgement, para. 64; Strugar /_TC) Judgement, parn. 
68; Lim(~i et al (TC) Judgement, para, 524). 
JJ

6s Defence Closing Brief, para. 444. 
1
:
169 

Decision on Detects in the- Indictment, 30 April 20 lO, para. l l. 
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Habarugira, conseiller of Nyange sec1eur, other consei/lers, communal 
employees, gendarmes, 1nterahamwe and other Hulu civilians.mo 

3.4 General De Jure Authority 

30 De,T"g1f I 
policem~ communal 

734. The Prosecution alleges that Ndahimana. as bourgmesire of Kivumu commune in April 
1994, is responsible for the acts of his de Jure and de .fi:ic10 subordinates during that time. as he 
failed to take the necessary and reasonable measures to prevent such acts or to punish the 

rn1 perpetrators. · 

735. The Defence submits that Ndahimana had de Jure authority over only a limited number of 
persons, namely communal stnff and communal policemen. Moreover, any control he had ,vas more 
akin io that ofa ··general mam1ger ofa public agency focused on soda! development" than that ofa 
military commander.137

' With respect to defac10 authority. Ndahimana had only limited powers to 
prevent the events that occurred at Nyange parish because he was a member of the MDR political 
party, and therefore could not command the support of most inhabitants of Kivmnu who were 
MRND loyalists. rurther, "[Ndahimana] did not assume duty ofiicially because no ceremony of 
handover took place. Had there been a real handover, the various organs of the cumm1me ... would 
have sought to collaborate with h im.''1373 

736. It is not in dispute that in April 1994, the law in force regulnting the powers, rights and 
obligntions of bourgmestres was entitled Organisation Communal et Disposition 01ganique of 23 
November 1963, as amended by the Legislative Decree of 26 September 1974 and Presidential 
Decree of 4 October 1977 ("Administrative Law"). 1371 

737. According to Article 56 of the Administrative Law, the communal administration was under 
l"'l" the direct control of the bourgmestre. '' 7 

738. The bourgmestre supervised the conseillers eommunaux''76 and exercised ndministrarivc 
control over State agents assigned to the commune.'-377 All communal agents, including 
administrativfJle,r~onneL technical p~rsonnel an<l communal police were under the authority of the 
bourgmes1re. · · 1 he bourgmestre, atter consultmg with the communal council could lure, suspend 
or dismiss any communal staff members; however, these decisions had to be approved by ihe 
prefet.

1379 
Chapters VI through vm of the Administrative Law set out the disciplinary regime 

available to the bow;gmestre in case of disciplinary problems involving communal agents. The 
bourgmes1re was responsible for imposing such measures. uso 

739. The legislation detailing lhe de Jure powers ofthe bourgmesrre is limited in determining the 
precise authority that was actually exercised by the bourgmestre in 1994. Thus. the .Majority will 
consider more specific evidence of Ndahimana 's de jure and de .fe1cto authority with n:spect to each 

nN Indictment, paras. 12. 37, 
1
"

71 
Indictment, paras. 2, 37. 

u,2 Defew.:e Closing Brie[ paras. 422-423. 
1373 

Defence Closing Brief, paras. 436, 438-44[( 
1 

:i.
74 Prosecution Exl;ibit 4 7. 

i:P
5 Prosecution Exhibit 4 7, Article 60. 

1376 Prosecution Exhibit 4i Article 37. 
i .. m Prosecution Exhibit 47, Article 58 (l n. 
1378 

Prosecution Exhibit 47, Article 104 <88); A.menJment of 25 Non-mber 1975. Article 3. 
JJ

79 
Prose(.;'uti0n Exhibit 47, Articles 93 (77) an<l 94 { 78). 

IJiltl Prosecution Exhibit 47. Amendment of 25 November 1975, Article J3. 
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category of alleged subordinates who have been found to have participated in the a!ta~ l1 ~a~c 
church. 

3.5 Specific De .Jure Authority and Effective Control 

3.5.1 Communal Police 

740. Under Rwandan law, the bourgmestre assumed complete responsibility for the organisation. 
functioning and control of the communal police. 1331 A member of the communal police was an 
employee of the commune and subjecr to the same basic conditions of employment as other 

I ,.m, Tl b . d" . 1· t t· 1 1 1· communa stat!. · · 1e . ourgmcs/re·s power to 1sc1p me mem 1crs o t 1c communa po ice was 
the same as for other staff. The law prescribed five categories of sanctions. as set out below. While 
it was the bourgmcstre who was exclusively empowered to discipline communal stall; sanctions 
described in the fourth and fifth categories could be imposed by the hourgmeslre only on the advice 
of the conseil communal and with the prior approval of the prejet. m 3 The five categories were:"( 1) 
warning; (2) withholding of one quarter salary for one month maximum: (3) disciplinary suspension 
for one month maximum: this sanction involves prohibition from exercising any duties and 
withholding of salary; ( 4) extended disciplinary action for an indeterminate period: this sanc!ion 
involves tennination of all salary and of all indemnities; (5) termination ofservice."1384 

741. Witness Kayishema explained that the commune included five policemen, one brigadier and 
his assistant.1m He further testified that the lPJ of Kivumu commune was Fulgence Kayishema, 
who remained in his position until he fled in .July 1994.1386 fn addition, f\1bakilirehe was the 
b . d' c l l 1· . K' 1337 (") h . b d ". nga 1er o, t 1e communa po ice m · 1vumu commune. · t er ,v1tnesses corm orate , .. IS 

evidence. Relevant /estimonies reOect thar the bourgmesrre was the primary authority over the 
commwial police.13 

' 

3.5.1. l F.jfective Control Over Policemen 

742. The Majority recalls that effective control is not satisfied by the mere slwwing of a general 
influence on the part of the accused. 138

" Therefore. the Majority will first assess whether the 
accused had the power to give orders or to take disciplinary measures toward the Kivurnu 
policemen in April 1994. 

743. Defonce Witness NDl7 rep01ted that two attacks on the convent by Jnterohamwe were 
repelled by police officers assigned by Ndahimana to protect the nuns. According to the witness, the 

1331 Prose..:ution Exhibit 47. Am.endment of 4 Odober 1977, Article 4. 7 {Further establishes that the b.ri~u.H.1kr ofth~ 
l:ommunal polke is under the authoritY of the bourgmestn). ~ 
13112 Prosecution Exhibit 47. Articles J:3. 
1 m Prosecution Exhibit 47, Article 33. 
us.i Prosecution Exhibit 47, A1iicle 32 tNon-official translation). 
rB

5 T. l8f\pril201l pp, 18-21. 
1330 T. 18 April 2011 p. 57. 
1

'""' T. 18 April 20 ll pp. 39-40: T. 19 April 2011 p. 1. 
138

~ \Vitness CDL: T. 12 November 2010 pp, 23-24 (Communal staff supervised by the bourgmt:stre included 
communal policemen. fn addition, tht~ baurgmestre vvas responsible ti1r ensuring sc(;urity in his commune, and be \vas 
authorized to seek outside forces to restore security): Witness ND13: T. 18 January :!011 pp. 23-24 (Th~ \i.itncss 
conceded that the bourgmestre was responsibk for the organisation, fonctioning and control of the communal police, 
and that he Cmll<l punish the brigadier "for minor offences" in ''normal times''); \Vitness Kayishcma: T. J 8 April 20 J 1 
pp. J 8-21 (Policemen \Vere responsible befi:ire the bonrgmestre according to the legal prov is inns on that matter and 
could only perform their dutv within tJ1e commune). 
ns,) Nwgerura et al. (TC) Ju~lgement, para. 628; Karen1 \ fC:) Judgement, para. 564: Serako (TC) Judgement, par.a. 459. 
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police officers were assigned to the convent on 16 April 1994. and the attacks on the~1vLt 105! 
place after the destruction of Nyange ehureh. 1

i
9o Despite the Defonce·s assertion that the accused 

was powerless during the genocide, the fact that, on 16 April l 994-----the day Nyange church was 
destroyed-he assigned policemen to a certain task and was obc,ycd shows that Ndahimana had 
effoctive control over the policemen. 

744. TI1e Majority has also considered circumstantial evidence which indicates that Ndahimana 
took disciplinary measures against Brigadier Mbakilirehe. In particular. the Majority has considered 
Prosecution Exhibit 51. This letter, dated 29 April 1994, indicates that the accused demoted 
Mbakilirehe from the position of brigadier to that of an ordinary policeman. The letter also 
indicated that he ,vould be replaced by Abayisenga and that his deputy would be Niyitcgeka. PrJjet 
Kayishema confirmed that he received a copy of the letter and that Ndahimana had lull power to 
demote or promote communal staff during the montli of April 1994. 13''1 

745. The Majority notes that Defence Witness ND22 saw Mbakilirehe among the leaders of the 
attack on 16 April 1994. 1392 This evidence has to be considered in light of Prosecution Witness 
CNJ's evidence regarding the attack on 15 April 1994. Ile said that Brigadier Mbakilirehe, as well 
as another communal policeman, refused to shoot and the bourgmestre asked them to hand over 
their guns. n 9

l Also, while Witness CDL said that he learnt that Mbakilirehe had been demoted 
because he had not been active enough during the attacks, 1394 Witnesses KR3 and NDl3 testified to 
the contrary.1395 Witness Kayishcma explained that Mbakilirehe had been demoted because of 
"some dysfunction in the communal police." such as the transfer of policemen to a working duty 
post and the management of weapons and ammunition. 1306 The Majority notes that whctl1er 
Mbakilirehe \Vas actively participating in the killings or whether he was reluctant to do so is not 
clearly established by the evidence, nor are the reasons for his demotion. However, Prosecution 
Exhibit 51 clearly established that lVlbakilirehe was replaced by Abayisenga and that his deputy 
would be Niyitegeka. Fmthermore, Niyitegeka's involvement in the attacks on Nyange church on 
15 and l6 April 1994 is not disputed (See witness testimony contained in Chapter !IL Sections 5.2.1 
and 6.2.17). 

746. Thal the accused promoted Niyitegeka to the position ot· deputy brigadier two weeks alter 
the Nyange church killings is established. In addition, regardless of the reason for Mbakilirehe's 
demotion, the very fact that he was demoted shows that Ndahinrnna could demote or promote 
comrmmal staff during the month of April 1994. 1397 

747. Other evidence also shows that Ndahimana had effective control over the policemen in April 
1994. For instance. Witness NDl 1 testified that he escaped the night of 15 April 1994 and 
Ndahimana assigned a policeman to escort him to the river so he could cross to safctv.1M Witness 

1190 T. 3 May 2011 pp. 9-IO, 13. 
1 '°1 T. 19 April 2011 pp. 2-4, 16-18. 
i:n:: T, 20 April 2011 p. 9. 

l'.NJ T. 4 November 2010 pp. 51-53 (The witness noted that Cl)rrlrnunal p,)licemen Niyitegeka and Ahayisenga fired at 

the church tor\'er. The witness then explained that tv,/o gendarmes refused to shoot and wt:re consequently disarm~d by 
the bourgmestre. One of the t\vo gendarmes that ,.vcrc disanned v,;as named Gicadi, a native of Rukoko and tht' other 
\Vas Christopher f'v!bakilird1c, the brigadier). 
u~-~ T. 12 Nov~mbt:r ~011 pp. 22<?3. 
139

) \Vitness ND13: T. 17 January 2011 p, 33; \'Vitness KR3: L 25 Januarv 2011 p. 1 (The lvitness e:,;plained that 
tvibakilirehe \\·as demoted because or his. pmticipation in the h.il!ings). · 
iNo T. 18 April 201 I pp. 39-40. 
1397 T. 19 AprU 2011 pp. 2-4, 16-lS. 
l'.lYS T. 18 January 201 l pp, 37-38. 
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. ? r=r iS. 
ND I testified thal she saw Ndahimana arrive at the health centre with Tutsis survivor~l7 April 
I 994. u49 

The witness also testified the accused stationed policemen arm111d the health centre in an 
attempt to ensure their safoty.1

·10o Based upon the totality of the evidence. the Majority concludes 
that Ndahimana had effective control over the policemen during the month of April 1994. 

3.5.1.2 Mens Rea: '"Knew or Had Reason to Know" 

748. The Majority notes that a superior's actual knowledge that his subordinates were 
committing, were about to commit or had committed crimes cannot be presumed. but may be 

bl . h l h h . . l 'd i4o; esta 1s ec t roug cirrnmstant1a ev1 ence. 

3.5.1.2.1 Events ofl5 April 1994 

749. The Majority has found as follows: on 15 April 1994. a large scale attack occurred at 
Nyangc parish, and as a result, hundreds of Tutsi refugees were killed. The Majority notes that 
Witnesses CBT. CDK, CBY. CDL CBI, CBK, CBN and CNJ implicate communal policemen, 
. I d' N. . I . I k h · h 14'12 me u mg . 1y1tege rn, 111 t 1e attac .. sat t e pans . 

750. The Majority agrees that at least several policemen were implicated in the attacks that 
occurred on 15 April 1994 and that the attack was one of a large scale. The Majority recalls that 
neither the presence of Ndahirnana on 15 April 1994 nor his liability under Article 6 (l) of the 
Statute are not proven beyond reasonable doubt. The Majority has also found unproven that the 
accused participated in meetings aimed at planning the attacks before 16 April 1994 (Chapter lll, 
Section 5.3.4.3). Rather, the Majority concluded that Ndahimana went to Rufungo on 14 April 
1994, where he stayed \ate into the evening, and that he returned to Rufungo early in the morning 
on \ 5 April I 994. The accused was in a difforent location than Nyange, taking care of his friend Dr. 
Ntawuruhunga's funeral (Chapter Ill, Section 5.3.3). 

u 99 T. 20 January 2011 p. 13. 
t'1n•J "L '.20 January 2011 p. 14. 
1401 fla/ilovic (AC) Judgl'ment, para. 66. 
1402 

Witnt':'is CBT: T. 7 Scptemher2010 p. 47: Wirni,;ss CDK: T. 8 November 20!0 pp. 32~35, T. 9 ·:\ovi,;mbcr ~(J!O pp. 
18~19 (Testified that t\vo policemen, Maharmnu and tvlunyancarama, shot :.lt Nyange churdi;; \\.'!tness CBY: T. 9 
Novembe-r 2010 pp. 53-54. T. 10 Nove1nber 20i0 pp. 7, 8. 30-31. 34 (!CS) (Reported that e-omrnunal polkemen 11::nn~d 
Kabalisa, !\-faharumu and a student named Jean-!\,tarie. shot into the church. In a statement pro\·lded to ICTR 
investigators on 2 February J.996, h..: n!r..:-ady mentioned the leaders of the att:u:k as follov,.·s: Kanyarukiga, J\,lahararnu 
and Rangira, bvth \\'Cft communal policemen); \Vitness CDL: T. 12 Non".mber '.:!010 p. 9 (According to \Vitness CDL, 
the communal policemen \.Vho participated in the attai;;ks included Jean-Bo-sen Mabayisengu. T6ksphorc Nyantura. 
Anasthase lJzabakiriro, IV1akaberi, Appolinair~ Rangira and Adrian Niyitegcka. Polic~rnen, induding Huturugira and 
one Ephrem, also opened gun fire on the Tursi refugees and on th..: church\ \Vitness CBl: T. 14 September 2010 p. 40 
(Testified that communal p~)licemen were equipped with modern \Veapons including fire:.u1ns 3nd \Vefl..! shooting at the 
refugees. Among the police officers vvere Adrien Ni:yitegeka (a.k.a. "Maharamu"); Tdcsphore Munyamarama and 
Telesphcwe J\-foakilirehe); Vv'itne~s CBN: T. 13 September 2010 pp. 22-23, 59; T. 21 September 2011 pp. U-14; 
Witness CBK: T. 3 November 2010 pp. 12-15. 58 (Attackers included communal policemen v.:ho 11red into the church 
\\·lth their guns and lmerahamwe \.vho \~'t:re armed with traditional weapons. Gendarmes participated as well); T. 21 
September 20 l 1 p. 14 (_The Pro~e:cution also relies upon Prosecution Exhibit 51, sho'l-ving that Ndahirnana promoted 
Niyitegeka on 1 April 1994. Howe\'er the Chamber did not find this t.-:ridcnce particularly relevant given that the letter 
was issued hvo weeks before the events at Nyange church); \Vitness CNJ: T. 4 November 2010 pp. 51-5.3 (The witness 
noted that c-ommunal policemen Adrien NiyitcgeLa (a.k.a. ''Mabaramu'') and Abayisl;.'nga fired at 1hc church tcm-'er. Th~ 
\Vitness th.en explained that tv,:o gendarmes refused to shoot an<l -.ven::: consequently disanned by thi;:": bowgmesrre. One 
of the two gendarmes that ,vere disarmed \va~ named Gicadi, a native ,,f Rukoku and the \.)tht:r \VU:'. Chrbtopher 
~-lbaki!irehe, the brigadier). 
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• . . . . I 3 1.f 1. 751. The Appeals Chamber in Celebici held that even general rnlormatlon m t 1c possession o 
the commander which would put him on notice of possible unlawful acts hy his subordinates is 
sufficient to incur criminal liability. 1403 The Majority has found it to be reasonably possibly true that 
the accused was away from Nyange parish as early as 5 or 6 a.m. on 15 April 1994. Therefore, the 
Majority concludes that the Prosecution has failed to prove beyond reasonable doubt that 
Ndahimana had reason to know that crimes were about to be committed. 

752. The Majority has also considered evidence that a second meeting occurred atter the attacks 
of 15 April 1994, but recalls that none of the witnesses heard the content of that meeting (Chapter 
III, Section 5.3.7.2). Additionally, with regard to the purpose of the meeting, the Majority docs not 
consider that the planning of the next day's killings is the only reasonable conclusion that can be 
drawn from the evidence (Chapter !II, Section 5.3.7.2). 

753. The Majority recalls that the phrase "had reason to know'' has been interpre1ed a~. '"had 
infonnation enabling him to conclude'' by the Appeals Chamber in the C'e/ebii:i case.1

''.,
4 To 

establish whether the accused "had information enabling him to conclude,'' the Majority has 
considered various pieces of circumstantial evidence. In particular, Ndahimana came back to 
Nyangc parish-to the exact same place where the killings occurred---0nly a few hours after the 
attack of 15 April I 994 had ceased. Several witnesses testified that some lmerahamwe spent the 
night at the parish in order to prevent the Tutsis who had locked themselves into Nyangc church 
from escaping.

1405 
The presence of assailants at the parish must have been noticeable enough to 

draw tbe attention of anyone coming there. In addition. and most importantly, the i\tlajority no1es 
that numerous refugees had been killed. an attempt to burn the church had been conducted, and a 
bulldozer remained at the parish at1er it had been used to bury corpses. The situation at the parish 
must have been so chaotic that any person coming there would have known that a large scale attack 
had occurred that day. In addition, while the evidence is unclear regarding the purpose of the 
meeting, Witnesses CBK and CDJ corroborate each other on the fact that Ndahimana met with 
Seromba and Kanyarukiga. wio Both Kanyarnkiga and Seromba were present at the church and 
involved-in different ways--in the attack that occun·cd on 15 April 1994. 

754. The Majority has also asse»ed the evidence in relation to the events of 16 April 1994. lt 
notes that both Defence and Prosecution witnesses reported the presence of the pol iceman 
Niyitegeka not only on 15 April 1994, but also on 16 April l 994, when Ndahimana was presem. 
Witness CBY reponed seeing policemen, together with Ndahimana, sharing drinks after the 
destruction of Nyange church. This evidence gives furlher Sllpport to the Majority's finding that 
Ndahimana had reason to know that the communal policemen committed crimes on 15 April 1994. 
He went to the piirish soon after the killings on the evening of I 5 April t 994 and met with Seromba 
and Kanyarukiga, and was present on 16 April 1994, when he again met with Seromba and 
Kanyarukiga, as well as with policemen, including Niyitegeka, who was identified as being one of 
the attackers on I 5 April I 994. 

755. Given these circumstances, while the Majority is not persuaded that Ndahimana acmatly 
knew that the communal policemen were implicated in these events. it finds that Ndahimana had 

1403 
Ce!ebici (AC) Judgement. para. 238. 

l
4

0
4 l~elebici t_AC) Judgement, pam, 232. 

14
•Js See e.g., Witntss CNJ: T. 4 November 2010 p. 56 (JPJ Kayishema and Kanyarukiga directed the individuals from 

Kibiiira to spend the night around :'Jyange church in order to pr,;::vent the refug(:es, who had harricaded themselves 
inside the church, from escaping); Witness CBY: T, 9 November 2010 p. 54 fThat evening. attackt~rs. :·mrwunded the 
church in order to attal.'.k any refugee trying t(} escape). 
1406 

Witness CBK: T. 3 November ::!O t O pp. I 6-17: Witness CDJ: T. 1 l November 20 l O p . .30. 
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reason to know. In reaching these findings, and considering the relatively small '-rlfimbcr of 
policemen in Kivumu commune, the Majority does not accept the submission that the accused had 
no reason lO know of the participation of any of the Kivumu communal policemen in the attack on 
Nyange church that occwi-ed on 15 April 1994. 

35. l.2.2 Events of 16 April 1994 

756. The Majority has found that a meeting occurred al Nyange parish on Hi April 1994. when 
the decision to destroy Nyange church was taken by a group of authorities, in the presence of 
Ndahimana (Chapter lll, Section 6.3.3.3). The Majority has also concluded that the Prosecution has 
proven beyond reasonable doubt that Ndahimana was present during these killings (Chapter Ill, 
Section 6.3.4). 

757. Regarding the question of whether communal authorities were implicated in the attack on 
Nyange church on 16 Afil 1994. Witness CBR referred to the presence ofNdahimana, Kayishema 
and other authorities.14° Further, when Witness CDL arrived at the church on the morning of I 6 
April 1994, Ndahimana was there with communal policemen.140

' When asked about which 
authorities were present "when the church was being demolished," Witness CBK responded that 
some consei!lers of Kivumu commune were there as well as Ndahimana, Kayishema, Christophe 
Mbakilirehe and "many others."1409 Witness CBY reported that after the killings and the demolition 
of the church. Ndahimana and others, including some policemen, were sharing beers. 1410 This is the 
only evidence tending to show that the policemen were present after the attack on 16 April 1994. 
However, the M~jority has decided elsewhere that it may not rely on Witness CBY unless 
corroborated (Chapter !IL Section 6.3.1.6). 

758. Turning to the Defence evidence. when asked about which communal authorities he saw on 
16 April 1994, Witness ND6 responded that he saw Kayishema and two communal policcmen. 1411 

Witness ND7 saw Adrien Niyitegeka. Mbakilirehe and Kayishema on 16 A~ri! 1994. but they were 
not together and the witness did not see them participating in the killings. 141 Witness ND22 did not 
sec Ndahjmana on 16 April !994, but did see Kayishema and Mbakilirche among the leaders of the 
attack. 14

" 

759. Having assessed the evidence in relation to 16 April 1994, the M~jority finds that the 
presence of communal policemen is established, but that their participation in the killings is not. 
Several witnesses referred to the presence of many "Hutus assailants" without further details. Some 
also mentioned the presence of many Interahamwe coming from various places, including Kibilirn 
commune. The Majority has no doubt that such an attack involved various categories of attackers; 
indeed, it recalls its finding that policemen participated in the attack that occurred on 15 April 1994. 
However, the exact role of the policemen remains unclear in relation to 16 April I 994. Mere 
evidence of the presence of communal police is not suf!ident to prove beyond reasonable doubt that 
the police participated in the attack of 16 April 1994. The Majority recalls that command 
responsibility can only be considered in relation to crimes commilted or about 10 be committed by 
the subordinates. Therefore, the proof that crimes had been committed or were about to be 

J.l-O'/ T, l November 2010 p. 24. 
1
'
1
% T. 12 November ~OI I pp. 15, 22-23. 

140\l • · L3 November20]1 pp. 18-19. 
1410 T. 9 Nove-mbt~r 201 l p, 55. 
1411 T. 27 Januarv 20IJ p. 16. 
1412 T. 25 Janua~, 2011 pp. 20-23. 
,m T. 20 April 21)11 pp. 9, 12. 
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committed is fundamental to the Majority's detennination oflhe accused's guilt Pro~ilete;J 
presence of communal policemen cannot be sufficient for the purpose of supporting findings under 
Article 6 (3) of the Statute. 

760. The Majority recalls that it is the Prosecution's responsibility to prove the guilt of the 
accused beyond reasonable doubt. When the evidence docs not clearly establish the charges, the 
Majority may rely on circumstantial evidence. In the case at bar. the Majority finds that the absence 
of evidence with regard to the involvement of the policemen in the events that occurred on 16 April 
1994 is mainlv due to the failure of the Prosecution to take the appropriate steps aimed at 
establishing th~ categories of assailants present al Nyange church. In conclusion, the Majority finds 
that Ndahimana cannot be held responsible under Article 6 (3) of the Siatute for the events of 16 
April 1994. 

3.5.1.3 Failure lo Prevent or Punish 

761. According to established jurisprudence, the duty to prevent should be understood as resting 
on a superior at any stage before the commission of a subordinate's crime if he acquires the 
knowledge that such crime is being prepared or planned, or has reason to know thereof The duty to 
prevent and the duty to punish are two distinct legal obligations. 1414 

762. The Majority has considered the evidence of Witnesses Kayishema, Anicet Tumuscnge and 
Witness ND 13 ihat on 15 April 1994, after 2 p.m., Ndahimana went to request reinforcements from 
the prefet because Nyange church had been attacked several times, but that the pre/et could not 
assist him. The gendarmes of the Kibuye gendarmerie camp had left to go to Kigali and there was 
110 fuel or vehicles. 1415 As expressed elsewhere, the Majority does not believe the evidence allows it 
to infer what the actual purpose of Ndahimana's travel lo the prefecture was that day (Chapter UL 
Section 5.3.3). However. that the accused had knowledge that the church was being attacked and 
that he requested the help of gendarmes does not show that he took any measure ro prevent the 
commission of the crime. The bourgrnestre's command responsibility over the gendarmes will be 
addressed below, 

763. Turning to the duty to punish, the Majority is of the view that the duty to punish is a 
separate form of liability from the duty to prevent. As held by the Appeals Chamber in lilalkic: 
··The failure to punish and the failure to prevent involve different crimes committed at different 
times: the failure to punish concerns past crimes while the failure to prevent concern future crimes 
of subordinates."1416 

764. When asked about measures taken regarding the prevailing situation in Kivumu commune 
between April and July 1994, Witness Kayishema testified that he "think[s] he [Ndahimana] even 
wrote reports on the security situation prevailing in his commune.''1417 However. no evidence of 
these reports was adduced at triaL The Majority recalls its findings that on 16 April 1994, 
Ndahimana was present during the attacks. The Majority has serious doubts that Ndahimana would 
have reported the killings of 15 April 1994, given that. as the Majority has noted elsewhere, he was 
present at Nyange parish on 16 April l 994. Furthermore, the Majority notes that Kayishcma's 
testimony regarding the reports is uncorroborated and vague. 

l•
11

" Halilovi!: (AC) Judgement, paras. 72. 79. 
1415 

Witness Kayisherna: T. 18 April 2011 pp. 3l, 33M34, 44, T. 19 April 2011 p. 8~ Witness Tumus<:.Tige: T. l2 May 
2011 p. 9; Wilness ND 13: T. 17 January 201 l pp. 37-38, 40. 
1416 

Blc1.fkit (AC) Judgement, para. 83. 
'
417 T. 18 April 2011 p. 4t. 
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765. In any event, the Majority recalls the Appeals Chamber's finding that un~l~e 1aft 
standard of superior responsibility, a report to the appropriate authorities may be sufficient to 
discharge the obligation to nunish offending subordinates, but whether it is indeed suflicient 

' t . 41 • 
depends on the circumstances of the case. 1 

' Necessary and reasonable measures are those that can 
be taken within the competence of a commander, as evidenced by the degree of effective control he 
wielded over his subordinates. I419 

766. The Majority recalls that the bouri,m,estre could use substantial penalties to regulate the 
conduct of communal policemen (Chapter IV, Section 3.5.1.1). The accused's authority to impose 
penalties for indiscipline. while not a sufficient indicator of command responsibility in and of itself. 
is nevertheless a necessary element. 

767. In conclusion, the Majority finds that the Prosecution has not established beyond reasonable 
doubt that Ndahimana had the material ability to prevent crinws committed by communal police at 
Nyange church. Indeed, there is no direct evidence that any instructions concerning securily 
measures were in fact implemented and resulted in criminal conduct. However, the Majority finds 
that the accused did have the material ability to punish those crimes through disciplinary measures 
such as demotion. ln light of these circumstances, the Majority finds that Ndahimana is responsible 
pursuant io Article 6 (3) of the Statute in relation to the crimes committed by the policemen on 15 
April 1994 at Nyange church. 

3.5.2 Communal Staff 

768. For the period covered by the Indictment the administration of Kivumu cmnmune was. 
according to Rwandan law, under the direct authority of the bourgm~slrci 42

" The stafting of the 
communal administration was subject to the following general principles, set out in Atticles 92 to 
94 of the Law on the Organisation of Communes of23 November 1963 ("Law on the Organisation 
of Communes''): 

"Communes may employ personnel to perfonn communal functions. Furthermore, 
should there be need, representatives from State Administrative Services may he 
assigned to Communal Administrative positions, pursuant to statutory rrovisions. 

The bourgmesrre has the authority to employ, suspend or terminate [after conforring 
with Communal Council pursuant to instructions from the Minister oflhc Interior]. 

All decisions in regard to employment, suspension, or termination of personnel must 
be approved by the Prefect or his represelltative.''1rn 

769. The communal staff was subdivided into three groupings. There was the '·personnel 
adminislrarive" (secretarial and accounting staff), the "personnel technique·' (technical staff) and 
the ''police communale" (communal police force). 1422 

3.5.2.1 Conseillers Communaux 

770. Witness COL explained the hierarchy within the commune as follows: the highest ranking 
administrative official in the commune was the howwnestre followed bv the conseiller communal 

0 ' . ~ 

1418 Bo§kovski (AC) Judgi.:ment, para. 234. 
1419 BlaSkii· (AC) Judgement. para. 83. 
142u Prosei:ution Exhibit 47. 
1421 

Pro::,ecution Exhibh 47, Articles 92-94 \Non-oftkial translation). 
1412 Prosecution Exhibit 47, Articles 3-4. 
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which was made up of the conseil!ers de secteurs. Alter this came the commune~T{ :vtir5 
included secretaries. policemen. census workers and the assistants of the bourgmestre. 1423 

771. Witness Kayishcma testified that the situation of the conseillers de secteurs was to be 
considered with caution because they were elected by the commune 's population. They had the duty 
to assist the bourgmestre in the running of the commune. but it was the Ministry of Interior that was 
in charge of sanctioning and punishing them. 1424 Witness ND 13 repo1ied that only one of the 
co11seil/ers. Laurent Sindabyemera of Sanz,a secteur, who was a member of the MDR. bad good 
relations with Ndahimana. All the others were fv!RND members and did not get along well with 
Ndahimana. 1425 

772. It appears that members of the conseil communal, an elected advisory body of secteur 
representatives, were not de jure subordinates of the accused in the sense of Article 6 (3) even 
though each member's work was supervised by the /wurgmeslre, who was entitled to write a 
quarterly report on his or her activities. 1426 This follows from the applicable le1Iislarion: ··The 
bourgmestre is responsible. generally, for executing the decisions of the Commun;! Council."1 427 

Legally, wider Article 6 (3), ihe accused cannot be found to have bread1ed his duty under the 
doctrine of superior responsibility if the persons in question were not his true subordinates. 

773. In any event, the Majority acknowledges that when Witness CBT arrived at the church on 
15 April 1994, he saw Witness ND23, consei//er of the Gasavc secteur. Habarngira, conseil/er of 
Nyange secreur and the conseiller of Kivwnu secteur.1428 Witness CBK reported that Consel!len 
Habarugira, Sindabyemera and Mahame were together with other authorities on the morning of 15 
April 1994 and that they met with Seromba. The witness did not hear what they said. but after the 
meetin° he saw the group speaking with Hutu assailants, after which a large-scale attack took 
place. 

1?:c9 
Witnesses CBS and CBN refer to Co11seillers Gahvaza and Habarugira as being among 

the leaders of the attack on 15 April 1994. 143
u Witness YAU also testified about the meeting that 

took place before the killings and the subsequent attack on 15 A.pril l 994. She specifically stared 
·'[t]he only official I recognised at the Nyange church was conseiller Vianne::, .''1431 Witness CBK 
testified that some conseillers of Kivumu commune were present ''when the chmch was being 
demolished.'"1432 

774. Therefore, the evidence shows that Comeiller Habarugira was implicated in the killings. lt 
appears that other conseil/ers of Kivumu co111m11ne participated in the killings as well but the 
evidence is not clear regarding their identiiies. The Majority has also considered Witness NDl3's 
admission that a meeting took place at the communal office on 20 April 1994, in which he rook 
part, together with conseillers of the commune and the ho11rgmes1re. He also confirmed that five 

1423 T. 12 November 2010 pp. 23-24, 
14"T.19April20ll pp.14-15. 
i.:i:s T. 17 Januarv 2011 p. 35. 
1426 

Prnsecution ~Exhibit 47, Article 37. This fo!l,J\VS from the opplkable legislation: '•The hourgm;;srre is responsible, 
ge~erally, for executing Lhe decisions of the Communal Ccouncil.'" U\rtic!c 58) (Nun-offi.cial translation). 
t
4r,, Prosecution Exhibit 47, ;-\rtide 58 (NonMofticial translation). 

t
4

:::
3 T. 7 September 20 JO pp, 43, 47. 

)
4

-::.si T. 3 Novemb~r 2010 pp. 12-15, 58, 

t-n•l Witness CBS: T 6 September 2010 pp, 23-27 (The witness stated that the consei!lcrs of Kivurnu and Nyange, 
Gal\vaza and Haharugira respectively, were at the parish that day. Con:·,eil/er (Jatv,/aza and other leaders surrounded tht: 
church to kill tht:: refuge{.'s. Conseifler Habarngir:.i, \Vas amH~d \'r'ith a machete and giving instntL'tions. He participated in 
the massacre); Witness CBN: T. 13 Septembt!r 2010 pp. 22-23. 
1431 De.fence E::...hibh JO. 
1432 T. 3 November 2011 pp. 18-19. 
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days later, on 25 April 1994, Tutsis refugees at the health centre were killed.l
43

' Th~1~orJ~ 
2 

observes that while the purpose of this meeting is unclear and its outcome not established, the 
oceutTence of the meeting is clear. However, this evidence is too remote and genernl to support an 
inference that Ndahiman; had the material ability to prevent or punish crimes committed by the 
conseil!ers at Nyange church. Indeed, there is no direct evidence that the accused gave instructions 
and that those instructions were implemented and resulted in criminal conduct. The Prosecution did 
not adduce sufficient evidence to show that Ndahimana knew or had reason to know that the 
wnseil/ers were about to, or had already committed criminal acts at Nyange church. Similarly, the 
Majority cannot conclude that Ndahimana was informed of these acts at any time. In conclusion, the 
Majority finds that Ndahimana is not responsible as a superior under Article 6 (3) for the acts of the 
conseillers. 

3.5.2.2 Assistant Bourgmestres 

775. While the Law on the Organisation of Communes does not specifically refer lu assistan! 
bourgmestres, the evidence shows that assistant bourgmestres were part of the communal staff. 
While the .inclusion of "'assistant" would seem to imply that the bourgmesrre had some kind of 
superior position, the Law on the Organisation of Communes is not clear as to the responsibility of 
the bourgmeslre towards his assistant bourg111estre. Therefore the accused's possible breach of his 
duty according to the law of superior responsibility in relation to the assistant bourgmestres does 
not. in rhe absence of relevant evidence showing to the contrary, come under the purview c1f Article 
6 (3) of the Statute. 

776. Witness CBT kstified that on 15 April 1994, he saw the assistant bourgmestre Mpenda 
order the assailants to surround Nyange church. 1434 Witness CBN said that the assistant 
bourgmestre was ··collaborating" with the attackers. 143

' When Witness CNJ arrived at the church on 
l 6 April 1994, he allegedly saw Ndahimana, Kayishema and the assistant bourgmes1rc, 
Murangwabugabo. 1436 

777. Turning to Ndahimana's interactions with the assistant bourgmes1res. Witness NDl3 
reported that Ndahimana ·'was not in good relationships" with them and had no control over 
them. 1437 He further explained that if assistant bourgmestres were guilty of any misconduct, "all the 
bourgmes1re could do was to prepare a report for the benefit of the preji,cwre or the Ministry of the 
Interior because the assistant bourwnestres were answerable to ihe l\ilinistry of the Interior through 
the Ministry of Public Service.'' 143r Wirness Kayishema testified that Ndahimana, as bourgmestre of 
Kivumu commune. lacked de Jure authority over the assistant hourgmestres. 1439 Witness Kayishcma 
categorised an assistant bourgmestre as a civil servant of the central administration intended to help 
the bourgmesrre, but not falling under his direct authority. 1440 

778. Aller having c,1refully reviewed the evidence adduced al trial, the Majority concludes that 
the Prosecution did not prove beyond reasonable doubt that Ndahimana knew or had reason to 
know that the assistant bourgmestres were about to, or had already committed criminal acts at 

1433 T •1.:; J· · , "1011 .-, - '">6 "O 
1 

.• ___ _anuar) ,:_. pp. _:,.-.;.. , .J • 

i-u f. 7 September 2010 pp. 41-42 Uhc \Vitness explained that l'vlpen..:ia was vedaste rvturang\Nabugabo's nicknam~). 
1435 T. 13 September 2010 pp. 22<~3. 
Wt> T. 4 November 20 J 1 pp. 57-58. 
1437 T 17 Januarv 2011 p. 24. 
,.ns T. 17 Janua;y 2011 pp. 24-25. 
1439 T. 18 April 2011 pp. 22<2:4-, 26. 
144<) • T. I8Apnl2011 pp.16-17.27. 
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Nyange church. Nor has the Prosecution proven that Ndahimana had the material abi\it~ JrcXt I 
or punish such crimes. In conclusion, the Majority finds that Ndahimana is not responsible as a 
superior under Article 6 (3) of the Statute for the acts of the assistant bourgmestrcs. 

3.5.2.3 Inspecteur de Police Judiciaire (JPJ) 

779. In April 1994, the IPJ of Kivumu commune was Fulgcncc Kayishema. Articl<.: l06 (90) of 
the Law of on the Organisation of Communes states that an IP.!, although a member of the 
communal police, was answerable to the Mi11istere Public. The Prosecution did not tender evidence 
on Ndahimana's dejure authority as bvurgmestre ofKivumu commune over the communal staff. 

780. Turning to the evidence adduced at trial, the Majority acknowledges that Defence Witness 
ND13 testified that according to Articles 58. 61 and 62 of the Law on the Organisation of' 
Communes, the IP.I came under the bourgmestre who represented the commw,e. 1441 The Majority 
has assessed the applicable law and finds that tbese articles refer more to the status of the 
bourgmestre in general terms than to his responsibility over the JPJ in particular. The M,~jority has 
also considered Defence Witness Kayishema's evidence that Ndahimana. as bourgrnesrre of 
Kivumu, lacked de Jure superior authority owr the IPJ. 1442 Moreover, the !PJ was not subordinated 
to the bowgmestre and the bourgmestre could only request his assistance.1443 

781. Witness NDl3 reported that lP.l Kavishema abandoned his responsibilities as a criminal 
investigations oHicer; rather, he committed genocide-thus abusing his authority. 1"'4 He also 
reported thai Ndahimana could not take disciplinary action against Kayishema since he did not 
work under the bourgmestre, but was appointed by the Ministry of Justice working under the office 
of the Public Prosecutor. who was the person to take disciplinary action against the IP.I when 
necessary. 1445 

782. As regards the question of who carried the primary responsibility for the keeping and the 
administration of the weapons in the commune, the Majority finds that the evidence is inconclusive. 
Defence Witness ND13 said that even though the law provided that the bourgmestre was the chief 
executive in the commune, he did not necessarily deal with the weapons of the conu11une.t446 He 
funner explained that it was the brigadier of the communal police who superviseJ police officers, 
was in charge of weapons and ammunition and kept the key to the weapons store. 1447 

783. After having carefully reviewed the evidence adduced al trial, the Majority concludes that 
the Prosecution has not proven beyond reasonable doubt that Ndahimana knew or had reason to 
know that the JPJ was about to, or had already commirted criminal acts at Nyange church. Nor did it 
prove that Ndahimana had the material ability lo prevent or punish such crimes. In conclusion, the 
Majority finds that Ndahimana is not responsible as a superior under Article 6 (3) of the Statute for 
the acts of !PJ Kayishema. 

144
' T. 18 January 20 I I p. 20. 

1442 
T. 18. April 2011 pp, 21-24, 26. 

'
443 T. 18 April 20 I I p. 20. 

14
''

4 T. 17 January 2011 pp. 27, :?8. 
J.1

45 
T. 17 January 201 l p. 28. 

1446 T. 18 January 2011 p. 21. 
1
·
447 

T. J 7 January 2011 p. 33~ T. 18 January 201 t pp. 3-4. 
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3.5.3 GcllQ1!IJ11CS 6\tO 
784. Aiticle 28 of the l 974 Law on the Gendarrnerie Nationale slates. generally, ··Members of 
the National Police Force ( Gendarmerie Nationa/e) are subject to the exclusive authority of their 

I · · , d ) · · , ,,14-\S ran ,mg superiors 111 or er to carry out t 1e1r m1ssw11. 

785. [n April 1994, a bourgmestre, not being part of the gendarmerie 's hierarchy, could not have 
had operational command of the allocated unit The limited nature of the de jure relationship 
between the two sides is evident from the following clause: 

"In the execution of a requisitiot1, the National Police must maintain 
authoriiy, while liaising with the administrative authority of the 
petitioner and providing information, not withstanding exigent 
circumstances, regarding the means that it plans to use. Similarly, the 
administrative authority must convey to the National Police command 
all useful information to accomplish the mission,"''"" 

786, The Majority concludes that the bourgmeslre did not have de jure control over the 
gendarmes. However, the Appeals Chamber has stated that the possession of de jure authority 
provides only some evidence of effective control.1450 Thus, the particular facts in this case must be 
considered to detennine whether Ndahimana exercised effective control over the gendarmes, 

787. In terms of general powers, Defence Witnesses Kayishema and NDl3 testified that 
Ndahimana did not have the legal authority to issue orders to the gendarmes; rather, he could only 
request their assistance on security matters, 1451 In sum, the Prosecution did not sl1ow that the 
Ndahimana had de jure authority over the gendarmes. 

788. The Majority recalls its findings in relation to paragraphs 16-18 of the Indictment (Chapter 
ITJ, Section 2.3). The parties do not dispute that Ndahimana chaired a security meeting at the 
Kivmnu communal office on I l April 1994, and that the participants decided that he would ask the 
prefer to assign a number of gendarmes to Kivumu commune. Aller having carcfi1lly assessed the 
evidence in relation to that meeting, the Majority has concluded that the evidence docs not indicate 
whether the intent behind these decisions was to protect the refugees or to harm them. 

789. The evidence also indicates that the gendarmes tried to protect the refugees at the early 
stages of the attacks on Nyange church, before 14 April 1994. 1452 However, their role as protectors 
became less pronounced as the number of assailants and the scale of the attacks grew, Once again, 
the events of 15 and 16 April 1994 are the most relevant in determining the role of the gendarmes. 

790. In assessing the evidence relating to 15 April 1994, the Majority has considered the 
testimony of \Vitnesses CBK, CDL, CBS. CBI and CBN that gendarmes participated in the attack 
on Nyange church.

1453 
While the Mi(jority finds that these witnesses corroborate each other on this 

\,1-,J:s Defonce Exhibit 120 (Non-official translation,. 
1449 

Defence Exhlbit 110, Article 39 (Non-official translation). 
!
450 

OriC (AC) Judgement, paras. 91-92. c'•/ee also, Ren:.:aho (AC) Judeement, para. 75L 
145

~ ·witness Kayishema: T. 18 April 2011 pp, 22-24. 26; Witness NT.)13: T. 17 January 2011 pp, 23-24, 
145

- See e.g., Witness. COZ: T, g September 2010 p. 37; Witness ND24: T. 21 February 2011 pp. 7-8; \Vitncs:s ND6: 'L 
27 January 201 Ip. 5; Witness ND12: T. 19 January 201 I pp. 5-6. 
14

)
3 

Witness CBK; T. 3 N<.)vembt:t 2010 pp. 12-15, 58; \Vltness CDL: T. 12 November 2010 p. IJ; \Vltnes.s CNJ: T. 4 
November 2010 pp. 51-53: Witness CBY: T. 9 Nm.'trnber 2010 pp. 53-54. T, 10 November 2010 pp. 17. 30-32: 
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point it has concerns about Witness CBS's testimony. 1454 In his statement dated August 2000 and in 
Kanyarukiga, the witness said that the gendarmes alerted the refugees that they were going to be 
attacked and that they should try to defond themselves. He explained that what he meant was that 
the gendarmes did not assist the refugees and that suhsequently "they accomplished lhe 
mission order that thev had received•· meanirw that thev worked together with the Hutus to kill the • . ., ' e, ~ ..... 

Tutsis. 
1455 

The Majority has serious doubts about this explanation and finds the witness' report that 
the gendarmes were part of the attack incredible. Rather, it believes that his 2000 statement tends to 
show that the gendarmes were in fact not hostile to the refugees. 

791. The Defonce evidence does not imp\icatethe gendarmes; indeed, Witness ND6 testified that 
when the attack started, the gendarmes were in the backyard of Nyange presbytery. but "gave up'' 
because there were too many attackers. 1456 This is pania!Jy com1borated by Witness ND 12, who 
said that wnen the attackers headed towards Nyangc church to kill the refugees. the gendarmes 
repelled them. The witness added that subsequently, a larger attack occurred when the gendarmes 
were no longer present.

1457 
Funhermore, both Witnesses ND! I and ND7 were among the refugees 

who testified that the geudarmes assisted them. 1458 The Majority recalls that as these two witnesses 
are Tutsis survivors, they would have no motive to deny the presence of the gendarmes had they 
been there. Considering the evidence as a whole, the l\fojority finds the Defonce witnesses raise 
reasonable doubt as to the role of the gendarmes during the attacks on Nyange chmd1 on l5 April 
1994. As a result, it must conclude that the Prosecution has not proven beyond reasonable doubt 
that the gendarmes participated in the 15 April 1994 attacks at Nyange parish. 

792. The Majority will now address the evidence relating to 16 April l 994. Witnesses CBR and 
CDL referred to the presence of gendarmes at the parish on the morning of 16 April 1994 tog.ether 
with Seromba, Ndahimana, Kanyarukiga, Kayishema, Ndungutse and others. 1459 

793. The Majority finds that the gendarmes· participation in the killings has not been established 
by the Prosecution. and their involvement in the events of 16 April 1994 ar the parish is not clear. 
The Majority is unable to conclude that the only reasonable inference is that the gendarmes 
participated in the killings at Nyange parish and that Ndahimana exercised effective control over 
them. Therefore, it cannot hold the accused responsible for the actions of the gendarmes pursuant to 
Article 6 (3) of the Statute. 

3.5.4 R.eservists 

794. The Prosecution has not brought evidence showing that a civilian administrator such as the 
accused could have interposed himself in the Rwandan army structure. Therefore, the Majority is of 
the view that he could not have had de Jure authority over the soldiers involved. 

Witness CBS: T. 7 September 20l0 pp. 8-10, .l2; Witness CBI: T. 14 September 2010 pp. 39-41; Witness CBN: T. 13 
September 2010 pp. 22-23. 
1454 

T, 6 September 20 IOµ. 63; T. 7 September 2010 p. 27; Defence Exhibit 7; D~fence Exhibit 8. 
1455 

T. 7 September 2'010 pp. 8-10, 32. 
14

.56 T, 27 January 20ll p. 36, 
1457

T. 19January2011 pp.6-8. 
1458 

Witness ND! i: T. l8 January 2011 pp. 35-36, 66 (\:Vitness talked to a gendarme whu "a)frJ\'Ved'" him to kave 
Nyange church at about midnight); Witness ]\J)7: T. 24 January 201 I pp. 14-15, 35. 38 (Jmrnediately after she and 
other rcfuge~s emered \h~ morn betv.;een 3 ::md 4 p,nL gendarmes locked the room so that the attacker::;; could nnt Qd at 
the refugees). .._ 
1459 

\Vitness CBR: T. l No\-·ember 2010 p. 24; \Vitness CDL: T. 12 November 20 JO pp. 19-20. T. 19 November 20 JO p. 
16. 
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795. The Majority recalls that the events of 15 April 1994 address the involvement oM?c army 
reservist Theophile Rukara. However, Rukara was not acting under the supervision of the Rwandan 
army in the present case; his involvement will be therefore considered under the sectioa addressing 
the control of the accused over the civilian assailants. 

3.5.5 Civilian Assailants 

796. The Prosecution sought to establish Ndahimana's superior responsibility for crimes 
committed by the civilian Hutu population in Kivumu commune, including the lnterahamwe militia. 
through his position as hourgmestre ?'0 The Defence denied that the accused exercised authority 
over civil defence forces, J11terahamwe or other civilian militia. r461 

797. The Majority has determined that the case of Rukara falls in the category of the civilian 
assailants. It recalls that on the morning of 15 April 1994, one, or possibly several. grenades were 
thrown at the refogees by a reservist named Rukara, forcing them to retreat toward Nyange church 
(Chapter Ill, Section 5.3.5).1462 However. the Prosecution did not establish that Rukara was acting 
pursuant to orders given by Ndahimana. or that Rukara was under Ndahimana's dfoctive control. 

798. The Majority believes that the events of l 6 April l 994 are the mosl relevant to addre% 
Ndahimana's superior responsibility for crimes committed by the civilian Hutu population. The 
evidence shows that the civilians were incited to go and participate in the attacks 011 Nyange 
church; however, it has not been established that Ndahimana was involved in the garnering or the 
supervision of lnterahamwe forces. During the destruction of the church, Ndahimana's presence. 
together with the presence of Seromba_ Kanyarukiga and Kayishema_ gives the strong impression 
that several persons of influence in Kivumu commune had an interest and involvement in the 
massacre. Similarly, the fact that Imerohamwc also came from other communes. including Kibilira, 
indicates the extensive coordination thal must have involved civilian forces outside Ndahimana's 
territo1ial jurisdiction.

1463 In the Majority's view, the record reflects that, at rhe critical moments, 
Ndahimana's presence and standing as hourgmestre facilitated a large-scale attack on Tutsi 
refugees (Chapter IIT, Section 6.3.4). While this tends to reflect Ndahimana's general authority, ii is 
insufficient to conclude that he had tbe material ability to prevent or punish the civilian assailants 
who participated in the attack. 

799. Under the circumstances detailed ahove, the record does not establish that a superior
subordinate relationship existed between Ndahimana and the civilian assailants, or that he had the 

l-ff•J lndktment, para. 12, 
1461 Defence Closing Brief. para. 43 l. 
i,i,_,

2 
\Vitness CBT: T. 7 September 2010 p. 40 (Th&opbi1t: Rukara hud thrown a grenade killing Tutsis); Witnc:ss CDK; 

T. 8 November 2010 pp. 32-35 (Kanyarukiga had a "conversation" with Thiophile Rukara and subsequently he threw 
grenades kl.Hing Tutsis); Witness CBY: T. 9 NoYtl11ber 2010 p, 53. 1. lO November 2010 pp. 30-3] (_lCS) fA forrncr 
soldier, Rukara, climbed on the roof of a house and threv,: grenades at the Tutsi. Many \Vere killed and \h)Lmded): 
'Nitness CDL: T 12 Novt:rnber 2010 p. 8 ("Rukara·' a former soldier, climbed on top of a :-hop and lhre\\· gl'Ctrndcs. 
Refugees retreated); Witness CBK: T. 3 November 2010 pp. 12~15, 58 (At one point. T!JCopbile Rukara climbed on the 
roof of the Caritas building and threv.,, grenades. at the Tutsts causing the death of a number among them); Witness CNJ: 
T. 4 November 2010 pp. 49~5 l (At one point, Rukara, a retired soldier, thrcv,- three grenad-cs ar Tut::;is \vho then started 
retreating); \Vitncss CBR: T. l November 2010 pp. 18-19, ·1. 2 Novernber 2010 pp, 58-59 (A certain Rukara arrived 
v-.'ith \\·eapons. induding grenades. From the roof of a shop. Rukara threw grenades at the rcfUgecs causing many deaths 
among tile Tutsis) 
14

'-'.'I See e.g,, Witness C!3R; T. 1 November 20 IO pp. 2 I, 23; Witness CNJ: T. 4 N(w~mb~r ~O 10 p. 56: \Vitne~~ ND6: T. 
27 January 2011 p. 9. 
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7 
material ability to prevent or punish crimes committed by them at Nyange church. T~fo~e~c 
cannot be held responsible for their actions pursuant to Article 6 (3) of the Statute. 

3.6 Conclusion 

800. The Prosecution demonstrated that Ndahimana exercised effective control over the 
communal policemen who participated in the attacks on Nyange church on 15 April 1994. 
Therefore, Ndahimana can be held responsible for their crimes committed at Nyangc parish, 
pursuant to Article 6 (3) of the Statute. 

801. The Prosecution failed to demonstrate that Ndahimana ,;xercised effective control or bore 
superior responsibility over any other category of assailants proven to have committed crimes at 
Nyange parish. Consequently. he cannot be held responsible for their crimes at Nyange parish, 
pursuant to Article 6 (3) of the Statute. 

4. Genocide 

4.1 Introduction 

802. Count I of the Indictment charges Ndahimana with genocide under Article 2 (3) (a) of the 
Statute. 

4.2 Law 

803. To find an accused guilty of the crime of genocide, it must be cstahlishcd that the accused 
committed any one of the enumerated acts in A11icle 2 (2) of the Statute, with the specific intent to 
destroy, in whole or in pa,1, a group, as such, that is defined by one of the protected categories of 
nationality, race, ethnicity or religion. 1464 Although there is no numeric threshold, the perpetrator 
must act with the intent to destroy at least a substantial part of the group. 1465 The perpetrator need 
not be solely motivated by the criminal intent to commit genocide, nor does the existence of 

] . I d h. J' l . I . ,., . . ·ct '""6 persona motive prec u · e ,m · :rom iavmg t 1e specu1c 111tent to commit gcnoc1 c. 

804. In the absence of direct evidence, a perpetrator's mens rea as to the crime of genocide may 
be infoJTed from relevant facts and circumstantial evidence proving the existence of such intent 
beyond reasonable doubt. Factors that may establish the requisite specific intent include the general 
context, the perpetration 0f other culpable acts systematically directed against the same group, the 
scale of atrocities committed, the systematic targeting of victims on account of their membership in 
a particular group or the repetition of destructive and discriminatory acts.w,, 

14
"
4 

Bagosora et al. (TC) Judgement, para. 2ll5 (citing Nahimrma et al. (AC) Judgement paras, 492, 496. 522-523; 
JV(viregeka (AC) Judgement, para. 48; Gacumbitsi (AC) Judgement. para. 39; Brdanin (fC) Judgement, paras. 68L 
695). 
1405 

Bagosora l!f al. (TC) Judgement, para. 2115 (citing S'er(Jntha (A.C) Judgement. para. 175; Gacumhi!:d v-\C; 
Judgement. para. 44; Simba (TC) Judgement, parn. -'l 12: Semarr:a (TC) Judgement, para. 316 ). 
i-t

66 
Bagosora et al. (TC) Judgement. para. 2115 (citing S'imba {AC) Judgement. para. 269, ,V1akirulima11a (AC) 

Judgement, paras. 30:2-304; .Niyitegeka (AC) Judgement, paras, 48-54; Krnojdac (AC) Judgement para, 102 \Siting 
Jeljsh; (AC) Judgement. para, 49)). 
1461 

Bagosora er al. (TC) Judgement, para. 2116 (citing Seromba (AC) Judgcrnent, para. 176 (referring to Seromba (TC) 
Judgement, para. 320); Nahimana et al. (AC) Judgement, paras. 524-525: Simba (AC) Ju<lge1wtnt parn, 264; 
Gacumbitsi (AC) Judgement, paras. 40-41; Rutaganda (AC) Judgement. para. 525; Seman:.:a (AC) Judgement, paru. 262 
(citing Jelish: (AC) Judgement, pim1. 47): Kayishemu & Ru::indana (AC) Judgemi;nt, paras, 147-148), 
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805. The Prosecution charges Ndahimana with killing and causing serious bodily or 1~! Lmn 
to members of the Tursi grou£· The Majority has taken judicial notice of the fact ihat the Tutsi 
ethnicity is a protected group.168 

/\ conviction for the crime of genocide requires a showing that ihe 
principal perpetrator intentionally killed one or more members of the group. 1469 The Appeals 
Chamber has noted that the tem1 "serious bodily or mental harm'' is not defined in the Statute. and 
that the definition of such harm has not squarely been addressed. 1170 Examples of serious bodily 
harm are torture, rape and non-fatal physical violence that causes disfigurement or serious injury to 
h I · I 1171 S . l 1 . 1 d " th . · t ra ' t e extema or mtema oreans. , enous rnenta iarm me u es. more an m111or 01 empo r:, 
impairment of mental taZulties such as the infliction of strong foar or terror. intimidation or 
threat." 1472 To support a conviction for genocide. the bodily or mental harm inflicted on me_rnbcrs of 
a group must be of such a serious nature as to threaten its destruction, in whole or in part 14 

,,, 

4.3 Deliberations 

4.3.1 Killings at Nyange Church, 16 April l 994 

806. In its factual findings, the tvlajority found that, based upon the corroborating evidence of 
Prosecution Witnesses Cl3K, CBY, CNJ, CDL and CBR, the Prosecution has proven beyond 
reasonable doubt that late in the morning on 16 April 1994, before the destruction ofNyange church 
began, Ndahimana met at Nyange presbytery with Father Seromba, IPJ Kayishema. Kanyaruldga 
and other members of the JCE. The Majority is fo1ther satisfied that Ndahimana was present during 
this meeting when the other participants planned and agreed to kill all the refugees at the chur~h by 
destroying it (Chapter lll, Section 6.3.3.3). 

807. fn its tactual findings, the Majority further determined that the accused was present during 
the destruction of Nyange church and the killing of the Tutsi refugees on 16 April 1994 (Chapter 
Ul. Section 6.3.4). 

808. In light of these circumstances, the Majority turns to consider the most appropriate mode or 
modes of liability applicable to Ndahimana's conduct The Majority recalls that the Appeals 
Chamber has highlighted the importance of unambiguously expressing the scope of a convicted 
person's criminal responsibility.w4 It has also affirmed that a Trial Chamber may cumulatively 

i,vs Decision on Prnst'cution':::, T\fotion for Judicial Notie<.:\ 7 April 2010. 
\.w,c, Bagosura er al. (TC) Judgement, para. 2117 (citing Simba (TC) Judge1nent, para. 414 {referring w Kayishema & 
Ru::,indana(AC) Judgementi para. 151)). 
1470 

Seromba (AC) Judgement, para. 46. See ah:v. Kt1yisht1ma & Ru::mdanu (TC) Judgement paras. 110. 1 l 3 On whid1 
the Trial Chamber statt>d '·that 'causing serious mental harm' should be intcrprded on a cas.e-by-case basis in light of 
the relevant lurisprud~n\:e."). 
1471 

Scromb:1 (AC) Judgement, para. 46 (ciiing S'eman::a (TC) Judgement, para. 320 (citing Ka:vishcma & J?u;;indanu 
(TC) Judgement, para. 109); :Vwgen,ra et al (TC) Ju<lgcmenl. para. 664). 
147

:: Seromba (AC) Judgement. para. 46 (citing Kaje!(ieli (TC) Judg..:::ment, para. 815 (citing Kc~vishemo & R11::indm1a 
(1~C) Judgement. para. 110); Seman::a (TC) Judgement, para. 321). 
14

·
3 

Seromba (AC) Judgement, para. 46 (citing K..-4elije!i (fC) Judgement, para. 184; KrajNnik {TC) Ju.Jgernent. para. 
862); Report of the International La\-v Commission on the Work of its Forty-Eighth Session 6 fv1lay~26 July 1996, UN 
G~OR International Law Commission. 51s1. Scss,. Supp. No. 10, p. 9L UN Doc. A/51/10 (1996). 
1414 

See Ndiudabahizi (AC) Judgement: paras. 122 (''\.Vhi!e an accused can be convicted for a sing!e crime on the basis 
of St!veral modes of liabllit)\ alternative c.onvicti-on-::. for sevi:ral n11)tles of liubi!it) are, in general, incompatible \Vith the 
principle that a judgement has to ex pres::. unambiguously the scope of the convicted person's crimlna! responsibility, 
This principle requires, inter alia, that the sentence corresponds tu the totality of guilt incurred by the con·,icted pcr'..'lon. 
This totality of guilt is deknnineJ by the actus rem ,md the mens nm of the ~01wicted pers.on. The tnl1Jes. l1f liability 
may either augment (t'.g., commi:,sion of the crime with din:ct intent) or lcss.::n \e.g, aiding and abetting a crime \Vith 
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refer to various modes of responsibility where it is necessary to folly 
criminal conduct.1475 

30 Decemher 201 J ,,,,,,,_ 

characterise ~cL~-:FJ 
809. ln this instance, the Majority has considered that the accused's responsibility stems from his 
presence at the meeting on 16 April [ 994 and during the subsequent killings. Therefore, the 
Prosecution has not proven that the accused planned. instigated or ordered any of the crimes 
charged.

1476 
However. the Majority will assess whether. by his presence, Ndahinrnna committed the 

crime of genocide through a JCE or aided and abetted the crime of genocide. 

4.3.2 Does Presence of Accused Constitute an Omission as Evidence of Pa1ticipation in a JCE? 

810. Involvement in a JCE may be proven by evidence characterised as an omission. The 
objective element of panicipation is satisfied as long as the accused has ··committed an act or an 
on~ission which contributes to the common criminal purpose."1477 However, the omission of tbe 
accused that forms the actus reus ofthis mode of liability cannot simply be the failure to prevent or 
punish.1478 

811. ln convictions under this mode, the act of omission is often combined with previous positive 
actions. Olten, in order to prove the requisite mens rea ti.,r this mode of liability, it is necessary to 
combine the accused's inaction with previous positive actions thar point toward the accused's 
shared criminal intent. 1479 

812. In the present case, the Majority is not convinced beyond a reasonable doubt that 
Ndahimana shared the requisite specific intent of the other members of the JCE. Specifically, the 
Prosecution failed to prove beyond reasonable doubt that the accused shared the intent to destroy 
the Tutsi population in whole or in part. 1'

1
.;" 

813. The Majority recalls that the evidence as to whether Ndahimana attended one or two 
meetings at Nyange church on 13 April 1994 and whether an attack was launched that same day is 
unclear. It eoncluded that Ndahimana attended one meeting at Nyange presbytery but it had not 
been proven beyond reasonable doubt that the authorities planned the extcnnination of the Tutsis on 
13 April 1994 (Chapter Ill. Section 4.3.2). In addition, while the Majority found that Ndahimana 
went to the presbytery on 14 April I 994, the Prosecution did not prove that Ndahimalla left and 

awarene~s that a CTime '\-Vilt prohably be ..::omrnitted) the gravity oftbe crime. Tims, the nimina1 liability of a t:onvictcd 
person has to be established unequivocallv.'' (Inte-rnal citations ornitkdJ). 
1175 

See i\'dindabahizi (AC) Judgement. ~para. 122 {An ni::cused ('an be convicted for a single crime on the basis c1f 
several mod~s of liability), para. 123 (Noting that the Trial Chamber \\anted to emphasise that a full charactcrisathm of 
the a,;;cused's. C•,m<luct ha<l to cumulati\'e\y refer to various modes of liability); Oacumbirsi (AC) Judgement, para. 204 
(RecaJling that the accused played a central role in planning, instigating, ordering. c,munitting and aiding and abetting 
r.enocidt: and extermination in hi'f. cormmme ofRusumu, ,vhere thousands lJfTuLi;;is ,,._·en.' killed or serious!v harmed)< r4'<>rs· 11 ., " nuH.~tment, p;1ra;-.;, f, .,5. 
14·,,. 

:
1 

k.voCka el al. (AC) Judgement, para. 187, 
J.i,s Mplimhara (TC) Judgement, para. 39 ("The Cbambc:r emphatically rejects this approach. Failure to prevent or 
punish a crime cannm be (:haracteriseJ as. a form of commission of that same crime.'') temphasis .added). 
1479 

A{pambara (TC) Judgemi;:nt, para. ::!4; Kvocrka er al. (.AC) JLidgement, para. 195 (The Appo;;:als Cbambi.:r upheld a 
conviction of participation in a JCE based on the accused's failure to prevent or punish 1.~rimcs that vrcre being. 
committed by camp guards. The Appeals Chamber considered also: ''[JJ tbat he held a high~ranking position in th-.; 
camp and had some degrte authority over the guards: [21 that he had :;ufficiem in\luen.ce to pntvent or halt ~ome 1.)f the 
abuses but that he made use of that influence only very rarely; [:1] that he carried out his tasks diligently, participating 
actively in the running of the camp; that through his own participation, in the eyes of other partidpant.s, he endorseJ 
\Vhat ,,.·as happening in the camp.''). 
14::io SJJ.tute. Anide 2. 
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refosed to assist the refugees. Nor did the Prosecution prove beyond reasonable doubt t~an attack, · 
orchestrated by the accused's subordinates, occurred aJ\er the meeting on 14 April 1994 (Chapter 
lll, Section 4.3.4.2.1). 

814. The Majority found that Ndahimana's alibi for 15 April 1994 was reasonably possibly true 
and that no inferences can be drawn from his visit to Nyange presbytery that evening (Chapter l!L 
Section 5.3.3). Therefore, the Majority cannot rely on previous positive actions of the accused to 
conclude that he shared the specific intent of the main perpetrators. 

815. Turning to the events of 16 April I 994. the Majority recalls that the Prosecution only proved 
that Ndahimana was present at the meeting and subsequent atrack. Therefore, the Majority found 
that even if the accused bore responsibility for the events that occurred that day, he did 1wt, 
however, play a central role in planning the killings at Nyange church. That is, he did not issue 
orders or express instructions to kill Tutsis (Chapter Ill, Section 6.3.4). 

816. The Majority further recalls that in most cases, genocidal intent will be proven by 
circumstantial evidence. However, in such cases, the finding that the accused possessed the 
requisite mens rea must be the only reasonable inference from the totality of the evidence. 1481 Here 
the Majority does not conclude that the only reasonable inference which can be drawn from the 
evidence is that the accused possessed genocidal intent. 

817. Accordingly, the Majority has also addressed the circumstantial evidence presented by the 
Prosecution, tending to show that Ndahimana had a criminal intent during the period covered by the 
[ndictment. 

818. Witness CBJ testified that on 13 April 1994. Seromba handed Ndahimana a list containing 
Tutsis' names, and that those people were brought to Nyangc parish. 1 

'
8
' The Majority. however, 

found that it would not rely on this witness unless corroborated. In addition, the l\1,~jority also 
concluded that there was no evidence showing that, at that time. the accused was spurred on by 
criminal intentions, nor was there evidence that the Tutsis were brought to Nyange church on 
Ndahimana's instructions (Chapter Ill, Section 3.3). Other evidence, such as Witness CBY's 
11:stimony. suggested that Ndahimana in fact did not have criminal intentions towards the refogees; 
indeed, the witness repo1ied that on 13 April 1994 he heard Ndahimana direct the assailants to go 
home.' 483 

819. furthermore, the Majority acknowledges that the Prosecution relies on evidence alleging 
that Hutu women were removed from Nyange church on 14 April 1994 in order to ·'prove 
Ndahimana's genocidal intent.''t 484 Nevertheless, in addition to its observation that it would not re\v 
on Witness CBS' testimony unless cmrnborated, the Majority considered that the evidence alleging 
that Ndabimana remained in the car while the three Hutu women were being called out from 1he 
church by Kayishema could, at most, show that he knew about Kayishema's criminal inient. but not 
necessarily that he shared it (Chapter Ill, Section 4.3.4.2.2). Here, the Majoritv does not conclude 

1481 
l•lahimanu et al. (AC) Judgement. para. 524. 

14
i
2 

T. 14 September 2010 pp. 30-33 ( Witness nokd that among lhe Tutsi~ thuL arrived subsequently at 1he -.:hurch, he 
saw Antoine Karake and his family), 
148

J T. IO November 2010 pp. 19~20 OCS) ("A.: He [Ndahimana] \vas talking to the Jfotus wbo had attacked the Tutsis, 
Q,: So. corr~ct me if l am wrong lhal Jv1r. Ndahimana asked attacker;; to go hnme -- to return to their htJmes? A.: Yes, 
he told them to g.o home, but I do nut knotv \Vhether lhC\' immediatelv obe~·ed. becau:;e I did not foUo\v that up.')'J. 148 I _ . .. ., • • 

·' Prosecution Closing Brief, paras. 62-63. 
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that Ndahima~ossesscd that the only reasonable 

genocidal intent. 
inference to be drawn from the evidence is 

820. On the contrary. the Mi\jority finds it plansible that Ndahimana's presence at Nyange parish 
on the days preceding the destruction ofNyange church could have been motivated by an attempt to 
protect the refugees rather than to harm them. Indeed. the Prosecution's submission regarding 
Ndahimana's criminal intent is challenged by other evidence tending to show that the accused came 
after the attack on 14 April 1994 and asked the gendarmes to protect the refugees. Prosecution 
Wimess CDZ left Nyange church the night of 14 April 1994 because he believed that those staying 
there were risking death, because gendarmes had indicated to the witness the high risk of staying at 
the church.\.\"' Defence Witness ND24 explained that on 14 April 1994. the assailants. including the 
witness. tried to launch an attack on the church but were unable to do so because gendarmes shot 
into the air to disperse the assailants. and that no Tursis were injured on I 4 April 1994. 1 w, 

821. In relation to the events of 16 April 1994. the Prosecution submits that "Ndahimana 
celebrated the killings of the Tutsis because it was his intention that they be killed.'' 1487 In the 
present instance, the Majority is not satisfied that the only reasonable conclusion that can be drawn 
from the evidence is that Ndahimana was celebrating the killings and therefore shared the criminal 
intent of the main perpetrators (Chapter 111, Section 6.3.5 ). 

822. That Ndahimana had the requisite dolus ,1pecialis to incur liability under this mode of 
participation is not the only reasonable inference that can be drawn from the totality of the 
evidence. 

823. The Majority will not address whether the accused should be liable for aiding and abeiting 
by omission. The Prosecution gave clear and consistent information both to the accused and to the 
Chamber that its case was framed on the direct participation in crimitrnl activities surrounding the 
attacks that occurred at Nyange parish. 1488 It would therefore be contrary to the fundamental fair 
trial rights of the accused. including his right to dcfond himself and to know the charges against 
him. if the Majority was to find him criminally responsible for aiding and abetting by omission.1

•
139 

4.3.3 Does Presence of Accused Constitute Tacit Approval as Evidence of Aiding and Abetting? 

824. The Majority recalls that an accused may be convicted for aiding and abetting a crime when 
it is established that his conduct amounted to tacit approval and encouragement of the crime and 
that such conduct substantially contributed to that crime. 140

'J Aiding and abetting by tacit approval 
and encouragement requires the presence of the accused at or near the scene of the crime. 1491 

t,m T. 8 September 20 HJ pp. 35, 37, 
14

" T, 21 February 2011 pp. 3, 5, s. 20-21. 
14

iri Prosecution Closing Brief para. 98. 
14830 Jct· - · 25'1 ,_,ee e.g., n 1ctment. paras. __ _, , 
14

~
9 Rwamakuba l1C) Judgement, paras, 26. 28. 

1490 
Aleksovsk; (TC) Judgi.:m~nt, para. 87; Kayishema & Ru::indana (!\C) JudgcmcnL paras. 201-202; Akayesu (IC) 

Judgement, para. 706. 
1491 

See Brdani11 (AC) Judgement, para. 273 t Noting that ··U]n lhe cases Yvhcre this category lof conduct amounting to 
tacit approval and encouragement ufthe \.'rime] was applied~ tht' a,,;cuseJ held a position of auth~1rity, he vva~ ph:-sicully 
pre~ent on the scene of the crime, and his non-intervention \Vas seen a;;, tacit approval and ,;;ncourngernenL"). See also, 
5'erumba (TC) Judgement, para. 307; Bagilishema {TC) Judgement. para. 36 ('"liability ibr aiding and abetting as an 
·approving spectator' presupposes actual pn.::scnce at the scene of the crime. or at least presoence in the immt:diatc 
vkini.ty uf the scene of the crime.'·). 
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825. In cases where this category of Aniclc 6 (l) liability has been applied, the a'2scd held a 
position of authority. was physically present on the scene of the crime and his non-intervention was 
seen as tacit approval and encouragcment.119

' The Kayishema & Ruzindana Trial Chamber held that 
"individual responsibility pursuant to Article 6 (I) is based, in this instance, not on a duty to acL but 
from the encouragement and support that might be afforded to the principals of the crime.""93 In 
such cases, the combination of a position of authority and physical presence on the crime scene 
allows the inference that non-interference bv the accused actua !Iv amounted to tacit approval and 
encouragement. 

J4G4 ~ ~ 

826. '·Encouragement" and "moral support" are two furms of conduct which may lead to criminal 
responsibility for aiding and abetting a crime. The encouragement or suppon need not be explicit; 
under certain circumstances. even the act of being present on the crime scene ( or in its vicinity) as a 
"silent spectator" can be construed as tacitly approving or encouraging the crime, ln any case, this 
en.cou\~~;ment or moral support ~1:us1: a~way~ substantially ~ontribute to the commission of the 
cnme. · As put by the Furundzua Ina! Chamber, "[w]h1le any spectator can be smd to be 
encouraging a spectacle-an audience being a necessary element of a spectacle-the spectator in 
these cases was only fow1d to be complicit if his status was such that his presence had a significant 
legitimising or encouraging effect on the principals." 1496 

827. According to the jurisprudence, the authority of the accused. combined wiih his presence at 
the crime scene. leads to the conclusion that the accused's conduct substantially contributed to the 
crime. It thus follows that encouragement ~nd moral support can only form a substantial 
contribution to a crime when the principal perpetrators are aware of the acc~scd's presence. 14

'
7 fn 

the present case. Ndahimana's presence on 16 April 1994 has been established beyond reasonable 
doubt (Chapter III. Section 6.3.3.3). 

828. The Majority considers that Ndahimana could not ignore the fact that the victims of the 
attacks at Nyangc parish were Tutsis. For example, evidence relating to 14 April 1994 shows that 
the accused talked to the refugees and they told him that they had been attacked. 1498 The Majority 
found that Ndahimana came to Nyange parish on the evening of 15 April l 994 and that he had 
reason to know that a large-scale attack occutTed that day. In addition, the tvlajorily found him 
criminally responsible for the acts committed by the communal police on 15 April l 994 as he had 
reason to know that they pal1icipated in the killings that occurred that day but did not punish them 
(Chapter IV. Section 3.5.1.3). The mens rea of the ·'approving spectator'' may be deduced from tile 
circumstances, and may include prior concomitant behaviour; for instance, allowing crimes to go 

149
~ Aleksovski Cf'CJ Judgement~ para. 87: Kayishema & Ru:indona \AC) Judgement, paras. 201~202; Akoyes11 (TC) 

Judgement, para< 706. Sec also Furund:Ua (TC) Judgernent, paras. 205-207 (Discussing the Synugogue c..:asel. 
1493 

Kayishema & R1cindana (TC) Judgement, para. 202 (Upheld by Kayishemo & Ru:indana L\C) Judgt~ment, paras. 
201-202). 

I•P
4 

Kayishema & Ru::indana ( TC) Judgc:mc:nt, para. 200 (Referring h) the discussion of the Svnagogw,, ,;.:ase in 
fl.irw1d'fija (TC) Judgement, para. 207). 
1495 Brdanin (AC) Judgement, para. 277, 
l-t% Furund=ija (TC) Judgement~ para. 232. 
!cl()? Kayishema & Ru:::induna {AC) Judgement, para. 201: Aka_resu (TC) JudgemenL paras. 706-707: Furtmd~Ua (TC) 
Judgement, paras. 207-209; Aleks01·ski (TC) Judg~ment, p3:ra. 88; Bagilishema (TC) Judgt:mcnt. p□ ra. 36; Ndindabahi::i 
(TC) Judgement, para. 457. 
J.v,s See. e.g., \\fitness NOl l: T. 18 January 201 l pp. 31-34-, 49-30 (He was lt)ld that the accused came to the presbyter:
and talked to the refugees); Witness ND12: T. 19 January 201 J pp. 4-6, 14-15 (She sald that "[aJll refUgt:cs could hear'· 
\Vhat was being said. The refugees wid Ndabimana that Ndungut.se had led an tntack against them and lhe accused 
responded that ''he Jid not have povvers'\ but he had asked tbe gendarmes to continue to protect the refugees). 
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• • . 149 • • unpunished or providing verbal encouragement to commit such cnmes. ddltlona\ly, 

Ndahimana's presence a! the meeting prior to and during the attack of 16 April 1994 shows that 
Ndahimana could not have ignored, nor been ignorant of !he fact that the main perpetrators intended 
to commit genocide. 

829. The "approving spectator" must have a significant status if his or her presence is to have the 
required effect on the pcrpetrators. 15c,c, Several witnesses described Ndahimana, the bourxmestre of 
Kivumu commune, as a person of aulhority. 1501 Taking this into consideration, the Majority 
concludes that Ndahimana exerted a sense of moral authority over the population of his commune. 

830. However, the Majority acknowledges that Ndahimana's position of authority, in and of 
itself. would not support a positive finding on criminal responsibility. The requisite mens rea in the 
more specific case of the "approving spectator·• is that the accused knows that his presence would 
b b I j• h . ''02 J l. . I e seen y ne perpetrator o t e cnme as encouragement or support. ·· n t us respect, s_evcra 

I h . " f Nd h' ' N . J 15
''3 'l"h perpetrators reportec t e encouraging eHect o · . a 1mana s presence at vange pans 1. · · · e 

M,,iority found that the accused did not instigate or supervise the atlack. 1564 ln this context, the 
accused's presence is circumstantial evidence that can be taken into consideration to establish the 

f• h . 1 sos mens rea o t e approvmg spectator. · 

831. Ndahimana must have known that his presence during the attack would have a significant 
encouraging effect on the assailants as he was a person of influence in the commune. In addition, his 
attendance at meetings held al Nyange parish on the days prior to 16 April 1994, amidst the ai1acks 
and other circumstances prevailing at the parish and in his commune conveyed the impression of 
him as an "approving spectator." Ndahimana did not openly object to the killings, and could not 
have ignored that this would likely be considered by the assailants as tadt approval of their 
perpetration of the attacks. Ndahimana knew that the destrnction of the church would necessarily 
cause the death of the Tutsi refugees. In these circumstances. his presence on the scene of the crime 
substantially contributed to the attack that was launched, the destruction of the church and the death 
t. I ~ . .d 1 ,or, o t 1c numerous re,ugces ms1 e. - · 

832. Gregoire Ndahimana's conduct as an approving spectator was limited to g1vmg moral 
support to the principal perpetrators of the crime, which constitutes the acrus reus of aiding and 

W") Bagilishema (TC) Judgt:ment para. 36. 
isoc, Bagilishema tTC) Judgement, para. 36. 
15

D
1 \\fitness CBS: T. 6 September 2010 p. 46; \Vitncss CBK: T. 4 November 2010 p. 17: Witness ND:24: T. 2l 

February 2011 p. 30 ('·J\111 know, in general terms. is that the bourgmestre was in charge of all Qf us..''): \Vi mess ND3: 
T. 17 February 2011 p. !8 (''l kt10\\' that Ndahimana \\'as in ~l vehicle touring the commune and, ln fact be was the 
U!)thority in the commune."'). 
1

~
02 Bagilishema(TC) Judgement, para. 36. 

J::.o3 See discussion of testimonies of \Vitnesses CBR and CDL ( Chapter IlL Section 6.3.3.2). 
1504 

The Majority recai!s the Dissenting Opinion of Judge Uu, para, 4, as appended tD th~ Seromba (i\C) Judgement, 
vvhich distinguished practil:al assistance from supervision as follmvs; '·In the present case. Athanase St:rumba pla.ye .. l a 
different role. While he accepted the decision of the communal authoritit:s to destroy the (:hurch, spoke with a bul!dm'.er 
driver and uttered vvords. that encouragc<l him to destroy the church, even giving advice as to the \vcak side of the 
church, Athanase Seromb.:i did not "supervise'' or "direct" the massacre anJ he played nn role in any ~eparation of Tutsi 
r~fugees so that they could be killed." 
"

55 B ·1· h ·1·c I d 0 . . ag1 1s ema ( ) _ u gement. para. ~,6. 
1
)
06 

The Majority recalls th,;:: dissenting opinhm of Judge Liu. pan1. 16, as append~d to tht:: ,)'aomba (ACJ Judgement 
'-Vhich states as follO\vs: ·'the mere knowledgt: that the destmction of the church \.vould m:cessarilv cause the death oC 
approximately L500 Tutsi refugees does n~t ex.actly correlate with ·an intention to des.troy in ;vho!e or in part the 
Tutsis"." 
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abetting. 1
"

17 Jn the lv1ajority·s view, Ndahimana's participation through aiding and ab;;?ng by tacit 
approval most aptly sums up his criminal conduct. Accordingly. the lVlajority finds beyoml 
reasonable doubt that Ndahimana is responsible pursuant to A1ticle 6 (I) of the Statute for aiding 
and abetting the killing of Tutsi refugees in Nyangc church on 16 April 1994. 

5. Complicity in Genocide 

833. Count II of the Indictment charges Ndahimana with complicity in genocide under Article 2 
(3) (e) of the Statute. "[be Prosecution has indicated that the count of complicity is pleaded in the 
alternative to the count of genocide (Count [). Accordingly. having found the accused guilty of 
genocide under Count I. the Majority dismisses Count JI of the Indictment. 

6. Crimes Against Humanity 

6.l Introduction 

834. Count Ill of the [ndictmem charges Ndahimana with extermination as a crime against 
humanity under Article 3 (b) of the Statute. 

6.2 Widespread or Systematic Attack 

835. For an enumerated crime under Article 3 to qualify as a crime against humanity. rhe 
Prosecution must prove that there was a widespread or systematic attack against a civifom 
population on national, political, ethnic, racial or religious grounds. " 0

' An attack against a civilian 
population means the perpetration of a series of acts of violence, or of the kind of mistreatment 
referred to in sub-paragraphs (a) to (i) of Aiticlc 3 against that population. 1509 Intended to be read as 
disjunctive elements, ·•widespread" reters to the large scale nature of the attack and the number of 
targeted persons. while "systematic'' describes the organised nature of the acts of violence and the 
improbability of their random occurrence.1510 

836. With respect to the requisite mens rea, the perpetrator must have acted with knowledge of 
the broader context and knowledge that his acts formed part of the attack, but need not share the 
purpose or goals of the broader attack.1511 The additional requirement that crimes against humanity 

1507 
BtoJki(: (AC) Judgement. p:.1ra. 46. 

1508 
Bagosora el al. (TC} Judgement, para. 2156 (citing Sr:man::a {AC) JudgemcnL paras. 326-332 (referring to A!ayesu 

(TC) Judgement, para. 578): Ruraganda (TC) Judgement. para. 73; Akayesu tAC) Judgement. paras. 467. 469; 
,Vtakirurimana {AC) Judgem1.'.-nt, para. 516: iVtagnura et al. ITCi Judgement, parLls. 697~698; Alpambara (TC) 
Judgement, para. 11; S'imha (TC) Judgement, para. 42 I: Gacumbitsi (TC) Judgement para. 299; hull(~ \AC) Judgement, 
paras. 243, 255). 
1509 

Bagosora et at. (TC) Judgement, para. 2165 (dting ,Vahimana et al. (AC) Judgement paras. 9l5~9l8~ Kordk & 
Cerke:; (.AC) Judgement para. 666; Kunatt.1c et al. (AC) Judgement, para. 89: Kunarac ct al. ([C) Judgement, para. 
415/. 
151

'J Bagosora et al. (TC) Judgement. para. 2165 (citing ;vahimana et al (AC) Judgement, parn. 920 ( quoting Kordk: & 
C~erkez (AC) Judgement, para. 94): Ntakirutimana (,AC) Judgement, par~. 516~ Mpambarn (TC) Judgement para. l L 
Seman::a (TC) Judgement. paras. 328-329; Kunarac et al. (TC) Judg~ment, para. 419; Kunarac et al. (AC) Judgement, 
para. 94; Gacumbitsi (A.Cl Judgement, para. IOI <citing. Gacwnbits:i (TC\ Judgement, para, 299); Stahk (AC) 
Judgement, para. 246; Bia.Mfr; (AC) Judgement, para. l l) 1, Limaj et al. (TC) Judgement) para. J 80: Brdanin ([Cl 
Judgement, para. 133). 
1511 

Bagosora et al (TC) Judgement, para. 2166 {citing Gacumbitsi (AC) Judgement. para:'.i. 86, 103 (referring to Tadif: 
(AC) Judgement, paras. 251-2:52)~ Cioli(; \AC) Judgement, parn. 142; Seman:a (AC) Judgemenl, paras. 268-269; Simba 
(TC) Judgement para. 421; KordiC & C'erke:: (AC) Judgement, para. 99; Kunaruc et al (TC) Judg,,;;ment. para. 434: 
Kunarac et al. (AC) Judgement, para, l02~ Bfrt§kic (AC) Judgement, paras. 124-127). 
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must be committed ··on national, political, ethnic, racial or religious grounds'' does no~J ll~t 
discriminatory mens rea must be established.1512 

837. Having considered the totality of the evidence. the Majority concludes that there were 
widespread attacks against the Tutsi population in Kivumu commune in April 1 'l94. Witnesses 
recounted attacks against Tutsis in the days immediately following President Habyarimana's dcatb. 
Hundreds and possibly thousands of Tutsis sought refuge at Nyange parish. The evidence of the 
attacks at Nyange parish, the scale of the killings and the ethnic composition of the victims. can 
lead to no other conclusion than, in April 1994, in Kivumu commzme, there were widespread aHacks 
against the civilian Tutsi population on ethnic grounds. 

838. Given Ndahimana's position of authority at the time and his presence at Nyangc parish on 
l 6 April 1994, the Majority finds it inconceivable that the perpetrators of the killings. as well as 
Ndahimana himself: did not know that their actions formed part of a widespread attack. 

7. Extermination 

7.1 Law 

839. The crime of extermination requires proof that an accused participated in a widespread or 
systematic killing or systematically subjected a widespread number of people to conditions of living 
that ,vould inevitably lead to death.151

' Exterrnination is distinguishable from murder on the basis 
that it is the act of killing 011 a large scale.1514 Although exterminatlon is the act of killing a large 
number of people. such a designation does not require that a numerical minimum must be 
reached.15

" The mental element for extermination is the intent to perpe1rate or io participate in a 
mass killing. 15

'" 

7.2 Deliberations 

840. Ndahimana is charged with extennination as a crime against humanity with respect to the 
proven allegations related to the events that unfolded at Nyange parish on 15 and 16 April 1994.1

'
17 

The Majority considers whether the established allegations amount to extermination as a crime 
against humanity. 

841. The Majority has found 1hat the killings at Nyange parish on 15 and 16 April 1994 amount 
to genocide. It is clear from those findings that the killings at the parish were conducted on ethnic 
grounds. Ndahimana is liable under Article 6 (3) of the Statue for the crimes committed by the 
communal police on 15 April 1994. In addition. he is liable under Article 6 (1) of the Statute for 
aiding and abetting the killings on 16 April 1994 (Chapter IV, Section 4.3.3). 

842. Moreover, the Majority recalls its findings that hundreds and possibly thousands of TUlsi 
civilians were killed at Nyange parish. Accordingly, the Majority has no doubt that the killings were 

1
:-

12 
Bagosora et al (TC) Judgement, para. ~166 (citing Akayesu (TC) Judgement, paras. 464-469~ 595; Bugilishema 

tTC) Judgement, para. 81), 
1
~

13 lv'takirutimana (AC) Judgemem~ para. 522; Ndind<Jl)ahizi (TC) Judgement. para. 480. 
1
)

14 
,Vtakiruthnana (AC} Judgemt:nL para. 516. Set? also, A'dindabahi;i CfC! Judgement. para. 479; Sernan;a (TC) 

Judgement, para. 340. 
1515 

!lltakinaimana (AC) Judgement, para. 516, 
iw, Ntagerura er al. (TC) Judgement, para. 701. ~\'r-:e also, 1\itakirutim,:ma (AC) Judgement, para. 522. 
JS!7 indictment. paras. 34-38. 
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conducted on a massive scale and, thus. amount to extermination. The number of ·1:u?refugees 
who sought refuge at the parish, and Ndahimana's presence, demonstrate his knowledge of the 
intent of the main perpetrators to kill on a large scale. particularly given the context in which the 
killings took place. 

843. The Majority finds Ndahimana guilty of extermination as a crime against humanity by 
aiding and abetting as ,veil as by virtue of his command responsibility over the communal police 
(Count llf). 

8, Cumulative Convictions 

8.1 Introduction 

844. The Majority has found that the evidence supports findings under different statutory 
provisions on the basis of the same conduct. The Appeals Chamber has held that cumulative 
convictions are permissible where each crime has a materially distinct element not contained in the 
other. l518 An element is materially distinct from another if it requires proof of a fact not required by 
the other element. 15

l
9 Where this test is not met, a conviction will be entered only under the more 

specific provision. The more specific offence subsumes the less sr-ecific one because the 
commission of the former necessarily entails the commission of the latter. 520 

. 

845. 1n light of these legal principles, the Majority turns to consider whether it may enter 
cumulative convictions based on its findings. 

8.2 Genocide and Extermination as a Crime Against Humanity 

846. The Majority's findings with respect to the crime of genocide (Count l) and ex.termination 
as a crime against humanity ( Count Ill) are based on the same conduct. The two are treated as 
distinct crimes hy Articles 2 (3) (a) and 3 (b) of the Statute, respectively. The jurisprudence of both 
this Tribunal and the lCTY has consistently established that ead1 crime contains materially distinct 
clements. The materially distinct clement of genocide is the specific intent to destroy, in whole or in 
part, a national, ethnic, racial or religious group. The materially distinct element of extermination as 
a crime against humanity is the requirement that the crime was committed as part of a widespread 
or systematic attack against a civilian population.1rn Convictions for both are permissible based on 
the same conduct. 1512 

847. Therefore. the Majority proceeds to enter convictions for both genocide (Couni I) and 
ex.termination as a crime against humanity (Count ll) with respect to Gregoire Ndahimana's 
responsibility for the killings and attacks at Nyangc parish in April l 994. 

isis A'takirudmana (AC) Judgeme-nt, para. 542 {citing Afusema (AC) Judgement paras, 358~370; Kordi{: tl:: (~erh.:::: (AC} 
J;1dgement, para. 1033; Krstf(: (AC) Judgement, para. 218; ('elebici (AC) Judgement, para. 412). 
1

·,1
9 

N1akirurimana (AC) Judgemeni. para. 542 (citing ('.'elebici \AC) Judgement, para. 412). Thi: standard \Vas clarified 
in Kimarac et al (AC) Judgement, para. 168. See also, Vasi(fevii' (;\C) Judgement, paras. 135, 146; Krstif: (AC) 
Judgement para. 218. 
15

~
0 

Popovic et al. (TC) Judgement, para. 21 l l (citing Gali(: (AC) Jlldgement, p:wa. 163~ J.:rstk (AC) Judgement. para. 
218). 
1521 

Ntakirutimana (AC) Judgement, para. 542 (citing Musema {AC) Judgement, para. 366). See also, A'ahimana et al 
(~~~) Judgement, para. 1029; /;ftagerura er at, (AC) Judgemem, para. 426; Seman:::a (!-\C), Judgement, para. 318. 
l)~., Ntakimtimana (AC> Judgement, para. 542 <citing ,,11usema (AC:I Judgement. para. 370), 
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CHAPTER V: SENTENCING 

1. Introduction 

848. The Majority has found Gregoire Ndahimana guilty of genodde by aiding and abetting as 
well as by virtue of his command responsibility over the communal police (Count [). In additiou. 
the Majority has found Ndahimana guilty of extermination as a crime against humanity by aiding 
and abetting as well as by virtue of his command responsibility over the communal police (Count 
lll). Therefore, the Majority must determine an appropriate sentence. 

2, Law 

849. All crimes under the Tribunal's Statute are serious violations of intemational humanitarian 
law_l 523 When determining a sentence, a Trial Chamhcr has considerable, though not unlimited. 
discretion on account of its obligation to individualise penalties to fit the individual circumstances 

f d d fl ti . j' h · • d I 5 '4 o an accuse an to re · ect · 1e gravity o · t e cnmes commllle . ·· 

850. Pursuant to Article 23 of the Statute and Rule l 01 of the Rules, when determining an 
appropriate sentence the Chamber shall consider: (1) the general practice regarding prison sentences 
in Rwanda; (2) the graviry of the offence; (3) the individual circumstances of the accused, including 
aggravating and mitigating circumstances; and (4) the extent to which any penalty imposed by a 
court of any State on the accused for tl1e same act has already been served.1 

'
21 As poimed out by the 

Appeals Chamber, this list of rnnsiderations is not exhaustive when determining an appropriate 
scntence.1526 In addition, the Trial Chamber shall credit the accused for any time spent in detention 
pending transfer to the Tribunal and during trial. 1 527 

3. Submissions 

851. The Prosecution submits that Ndahimana should receive two concurrent life sentences for 
Count l and Count Ill, emphasizing the gravity of the crime of genocide, the presence of multiple 
aggravating factors and the lack of any mitigating factors. 1528 It submits that Ndahimana directly 
participated in crimes of the most heinous nature, thus placing him in the category of the most 
serious offenders. 1529 It further submits that aggravating factors include Ndahirnana's position of 
authority as bourgmestre of Kivumu commune and his abuse of that position, his direct participation 
as a perpetrator, the violent and humiliating nature of his acts, as well as the vulnerability of his 
victims and the lengthy temporal duration of his offences,' " 0 

852. The Defence submits that Ndahimana's sentence should be mitigated based on tile fact that. 
at the time of the crimes. Ndahimana had only been hourgmestre for six months and when he took 
that position, the commune was already in a critical situation which he could not control. '°31 The 

1523 
Galt/It! (TC) Judgement. para. 673 (citing Kayishcma & Ru::indana (AC) Judgement. para. 367 (quoting Article I of 

the S!a\ute)). 
152

·
1 Gmeie (TC) Judgement, para. 67:1 (citing Kaielijdi (AC) Judgement, para. 291 L 

"" Statute, A11iclc 23 il),(31; Ruic 101 (B) /iJ,(iv) of the Rules.·- · 
1

:,
16 Kaje!ijeli (AC) Judgement. para. 290 (citing Musema (AC.l Judgemcnt.1xifa. 380). l 5'7 . . . , ~ . ..,_ 
• Rule IOI (CJ of the Rules. 

1528 
Prosecution Closing Brief, paras. 284-317. ,')'et? also, T. 21 Si;;ptcmber 2011 pp. 45-47. 

1529 Prosecution Closing Brief, paras, 284-285. 
l:i

3
D Prosecution C1osing: Brief, paras. ~89-309. 

1531 Defen(:e Closing Brie:t~ paras. 519-521. 
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Defence also asserts that Ndahimana took all possible measures to protect Tutsis ;;:;? lha e ~a 
man of good character who is married and the father of nine biological children and two adopted 
childrcn.153

~ 

4. Deliberations 

4.l Gravity of the Offence 

853. The gravity of the offences committed is the deciding factor in the determination of the 
sentence.

153
:i Gravity entails the particular circumstances of the case. the form and degree of the 

· · · f' l d · i • d h b f · · ,rn part1c1pat1on o t 1c accuse m t,1e en mes an t c num er o v1ctuns. ·· 

854. The Majority has found Ndahimana responsible, under the law of superior responsibility, for 
the crimes committed by the communal policemen on 15 April 1994 and for aiding and abetting the 
crimes of genocide as well as for extermination as a crime against humanity with respect to the 
events that occurred at Nyange parish on 16 April 1994, resulting in the death of approximately 
2,000 Tutsi men, women and children. The serious gravity of these crimes and the loss of human 
life and dignity caused by them cannot be overemphasised. 

855. The Majority notes that, under Rwandan law, similar crimes as those at issue here carry tl:~ 
possible penalty of life imprisonment, depending on the nawre of the accused's participation.15·,., 

The general practice of this Tribunal has been to limit imposing lifo sentences except for the most 
senior leaders who planned and ordered that atrocities be committed,1536 

4.2 Personal, Aggravating and Mitigating Circumstances 

856. With regard to the personal circumstances of the accused, the Chamber has broad discretion 
to consider aggravating or mitigating factors it deems relevant to the determination of an 
appropriate sentence. To be established for considerntion. aggravating drcumstances must he 

ts
3

:2 Defence Closing Briet: paras. 522-523. 
1533 

J\'~"hogoza (A Cl Judgement, para. 98:. ,Vahimana 1::t al. (AC) Judgement, para. 1060, 
15

:,
4 Rukundo (AC) Judgement, para. 243, 

1535 
Gatete. Decision on Proseculor's Request f(Jr Refrrral to the Republic uf Rwanda, 17 No\'ember 2008. paras. 22-25 

(Assessing R,vanda's penalty structure); Kanyarukiga, Decision on Prosecutor"s Request for Referral to the Republic of 
R.1,,vanda, 6 June 2008. paras. 22-25 \Sam~}. See also Semarca (AC) Judgement, para. 377 ("T}1c command for Trial 
Chambers to 'have recourse to the gt.meral practice regarding prison senten~·es in the courts of R\<;anda does not oblige 
the Trial. Chambers to confr)rm to th:.'1.t practice: it only obliges the Trial Chambers to tuke account of that practice' .1• 

((l_Uoting Serushago (.AC) Judgement para. 30)); Dragan ,Vikolii: (ACJ Judgement, para. 69. 
15

·'
6 

See e.g., Renzoho (TC} Judgl'ment, para. 820, n. 890 (citing 1'1usema (AC) Judgement, parn. 383 (Noting that tbi: 
leaders and planners of a particular conflict should bear heavier responsibility, wilh the qualification that the gravity of 
the offern.:e is the primary consideratkm in imposing a sentence_)). The Majority nmes that life sentence-; have been 
imposed against senior government and military authorities in the follmving cases: ;vtyitegcka CfCJ Judgement, para::.. 
499, 502 (!\.·1inister of lnformation); Kambandu ( TC) Judgement. paras. 44~ 61-62 (Prime Minister); Kamuhanda (TC) 
Judgement. paras. 6. 7(14, 770 (Minister of Higher Education and Scientific Research). In sev-.:ra! otht:r cases, lower 
level officials, as wdl as those \.Vho <lid not hold government posiiions have received life :.sentences, frir instance: 
Karera (TC) Judgement, para. 585 (Prefect of Kigali-Rural\ Kayisherna & /~u:::indana (TC) Judgement & Scntem·t, p. 
8 (Kayishema was pr~fi.>t ofKibuye): Gacumbitsi {AC) Judgement, para, 206 lBourgmestre); Musema (TC) Judg:emem_. 
paras. 999-1008 (Influential director of a tea factor} \.vho exercised ,;;:l)ntrol <wer kiUers)~ Ruruganda ('i'C) .\'u<lgemcn1. 
para,). 466-473 (Secom.I Vice-Presider'lt of lnterahumwe at national level); liategekimrrna (.TC') Judgement. parns. 736-
748 (Commander and influential authority at Ng,oma Camp): Gwete \TC) Judgemenl, paras, 675-683 ("Prominenr 
personality in Byumba and Kibungo prefectures;· former bourgmestre oftvlurambi comnmne_ Director of \Vomcn dnd 
Family Affairs in April 1994). 
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lS'P proven beyond reasonable _cloubt. · · 
b l t. h t b' I' . I' •S a ance o t e pro ,a 1 1t1es. ·· 

Mitigating circumstances need only be 

857. The Appeills Chamber has listed various factors that may qunlify as aggravating 
circumstances. These include the position of the accused. the length of time during which the crime 
continued, premeditation, the active participation of a superior in the criminal acts of subordinates, 
the violent nature of the acts, the vulnerabilitv or status ofthe victims, a particularly high number of 

. 1· d l l ' • d' h ff' ( } J j J•I vie uns an t 1e genera clt'cumstances surroun mg t e o encc .s . · · 

858. The Chamber mav consider an individual's ~osition of authoritv or influence, or their abuse 
of that authority, as an aggravating circumstance.15' 0 However any cir;umstance that is included as 
an element of the crime for which an individual is convicted cannot be considered as an aggravating 
factor. 1541 

859. The Mi1jority notes that, in the present case, Ndahimana's abuse of his role as an influential 
authority is an element of the crime for which he was convicted under Article 6 ( l) and Artide (i (3) 
of the Statute. Therefore, it cannot be considered as an aggravating factor. 

860. The Majority lurther finds that the number of victims of the attack on Nyange church, for 
which Ndahimana is individually responsible. is an aggravating factor, 1542 as is the fact thal attacks 
took place at a parish, where_ people sought refuge because of the universally recognised status of 
such places as sanctuaries. " 4

·' 

861. The Majority considers that Ndahimana's actions did not evidence any pa11icular zeal or 
sadism. He did not physically participate in the killings. Accordingly, these arc not found to be 
aggravating factors. as suggested by the Prosecution. 1544 

4.2.2 Mitigating CiccumstmJces 

862. Mitigating circumstances include factors such as the accused's cooperation with the 
Prosecution, voluntary surrender, evidence of good character with no prior criminal convictions. 
comportment in detention, personal and family circumstances, indirect participation in alleged 
criminal acts, age and assistance to detainees or victims. 1545 

1537 
lv'yirumasuhuko er al (TC) Judgement, par:l. 6193 (citing /Valdmana et ul. (AC) Judgement, para. 1038~ Kqje!ijeli 

[AC) Judgement, paras. 82, 294). 
ms lv'yiramasuhuko et al. (TC) Judgement, para. 6197 \citing A'ahimana f.'l al. ( AC) Judgement, pura. 1038; Kajc/{je!i 
(AC) Judgement. para. 294). 
1 ~ 3➔ Blafkir-5 V\C) Judgement, para, 686; ,Vdindabahi:::i {AC) Judgement para. 135. 
1 

~-4•) Seman=t1 {AC) Judgement, paras. 335-336; Dragomir A1iloleviC (AC) Judgement. paras. 302~303. 
1 ~~~ Adindabahizi (/\C) Judge1m:11t. para. 137. 
t:•'-'~ S'emanza (AC) Judgi.::mcnt. paras. 337~338: Ndindabahi::i (AC) Judgement, para. 135; Simha (TC) Judgement, para. 
440: Bagosora et. al. (TC) Judgement, para. 2272: /:,'en1gendo {TC) Judgement parn. 90: Karera (TC_-l .fuJgernent, para. 
5?9; Rugambarara (TC) Judgem.ent, para. 24. 
J.:-•d Kamuhanda V\C) Judgement. para. 357: !V'takirutimancr d al. (A.Ct Judgement~ para, 563; Kcirera (TC) Judgement 
paras. 579-58fJ; i\.fuhimana (TC) Judgement, para. 605. 
1
~

4
-l T. 21 September 2011 p. 46; Prosecution Closing Briet: para. 302 (b). 

JJ~
5 BlaSki!: (AC) Judgement. para. 696. 
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863. The Majority noles that the Defonce adduced evidence during trial which in~attd7ia/--f 
prior to the events alleged in the Indictment, Ndahimana had a history of pleasant and cooperative 
relationships with Tutsis, both in his professional and personal lifo.1546 The Defence also pointed to 
the fact that Ndahimana is married and is the father of nine biological childret1 and two adopted 
children.1547 

864. The Defence submitted evidence that Ndahimana assisted Tutsis during the relevant time of 
the !ndictment. " 48 Several witnesses testified to specific incidents in which Ndahimana personally 
assisted them to reach a place of safety. 1540 While the Majority is mindfol of Ndahimana's 
humanitarian actions. it also considers the number of Tutsis that the accused assisted in relation t\l 
the number of victims of the attack on Nyange church. The dispropotiionate result or this 
comparison leads the Majority to view Ndahimana's assistance to Tutsis as relatively selective, and 
therefore it does not consider it to be a substantial mitigating factor. 

865. In respect to the accused's conduct during the events of 1994, the Majority has considered 
that Ndahimana did not play a leading role in the attacks. He did not personally participate in these 
killings. In addition. the Majority did not find that the accused planned or instigated the crimes. His 
responsibility for the crimes committed does not result from a premeditated plan, but rather, from 
his belated association to the crimes through his presence at Nyange church on 16 April l 994. The 
Majority further found that the accused did not have the requisite mens rea to suppo1t findings on 
other modes of direct liability such as JCE; indeed, the evidence in this case did not show that rhc 
only reasonable conclusion to be drawn from the accused's actions is that he shared the genocidal 
intent of the main perpetrators. Instead, h.is criminal responsibility is derived from his tacit approval 
combined with his presence at the crime scene. 

866. The Majority also finds it significant that the accused took posmvc actions to preserve 
security in the commune in the days following the death of President Habyarimana until the height 
of the attacks. The Majority is satisfied that Ndahimana used the meeting of 11 April 1994 to 
discuss the security situation in the commune. Additionally, on this date, he requested the prife1 to 

15
"'1) \Vitness Munsy: T. 28 February 2011 p, 17 \Testltled that Ndahirnana ;'didn~t have anything against anyone:, not 

even against Tutsis."): \Vitncss Nkiriyehe: T. 22 February 201 I pp. 7~8 (Ti:stlfied that Ndahimana had told him he had 
to leave his job at the Rubaya tea factory because the authorities did not like the foct that he ernployed persons from all 
ethnic groups. This witness also testified that Ht his ivedding, membc.,"fs of the bridal and protu.:ol parties \Vere Tutsi); 
Vi:'itness ND2: T. I 8 February 20 I J p. 25 tICS) (Testified that \Vhen attacks on 1he. Tutsi rninorities occu1Ted in Gaseke 
and Gidye communes in 1991, Ndahimana immediately went to the diredor of his ..,-ompany to request that adions be 
taken w pwtecl them). 
1547 

Defence Closing Brief~ para. 523, 
1

j
48 Defence Closing Bric( paras. 522-523. 

1549 
\Vitness ND13: T. l7 January 2011 p, .17 ("l\t the time of the events during the genocide, even iL'\'.dahimana vi;3.,'.! 

unable to sav<: many Tutsi !\ves, he was, hov,'ever. able to give counsel or advice to some Tutsis so that tht:y could save 
their ov,:n skins"_he assisted people to flee to go and s~ck: refuge els,jv.-hern."); Witne::.s NDl 1: T. 18 Janu:1ry 2011 pp, 
37<)8 (Testified that he escaped the night of 15 April 1994 and N<lahimana provided the hdp of a p~)!iceman to assist 
him to cross the river to safety); Witness ND7: T. 24 January 2011 p. 5 (Testified that on 14 April 1994 she overh~ard 
Ndahimana tell the gendarmes to open fire on the assaHants if necessary. On l7 April 1994. the accused took her and 
about 26 other survivors to the health centre); \Vitness ND6: T. 27 Januar;,' 201 J pp. 5~6 (Testified that \\!hen he v:ent 
with Ndungutse to Nyange parish, the gendarmes, yvhich i\'dungutse stated ,~,.t:re sent by ~-dahlirnma, dHI:-><:d them :n-Yay 
and ''actually a!mo5t shot at us.''): Witne5s Mukankusi: T. 7 February 201 l p, 17 (fcstificd regarding several ]ncidents 
\Vhere peopk \'Vere saved becau~e the communal policemen or communal authorities stepped in), 
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send ,:endarme, to the parish.1s,o The Majority has also considered that Ndah1111ana tti? steps to 

. l f h f- h 1· k 1' . "'' pums 1 some o t e perpetrators o t e car 1er attac s ('n utsis. 

867. The Majority recalls its findings that Ndahimana is liable under Article 6 (J) of the Statute 
for the crimes committed by the communal police on 15 April 1994 (Chapter IV, Section 3.5.1.3). 
Also, the Majority recalls its findings that Ndahimana' s presence had a substantial contributing 
effoct on the attack on Nyange church on 16 April 1994. However, the Majority also lakes into 
account evidence relating to the fact that the accused was affiliated with a moderate political party. 
Witness NDJ3 emphasized the effect that the multiparty system had on the accused's amhority, 
given that he was a member of an opposition party. 1

"
2 Witness CDL. in his record of confession, 

stated: ''ln terms of political parties, I w,1s a member of the moderate MDR party and people called 
us traitors and Jnkotanyi accornplices.'' 1553 The Majority acknowledges that Ndahimana also was a 
member of the minority moderate MDR party and that this could have negatively influenced the 
way he was perceived by the l{utu society in Kivmm1 commune. 

868. In addition, the Defence also submitted evidence 10 sni;!;{est that. compared to other 
authorities in the commune, Ndahimana's power was minima!.1

"
4 Several witnesses testified 

regarding occasions in which persons accused of attacking Tutsis were arrested following 
Ndahimana's order but were released bv IPJ Kavishema a dav or two later without a full 
investigation into the events. " 55 Witne;s CBK siated that, "[j]n Kivumu people had more 
confidence in the [p]riests than in the local government officials, .. The local population obeyed him 
[Father Seromba] more than the local authorities."1556 The Majority does not accept that 
Ndahimana's power was minimal during the events in ques1ion and emphasises that such evidence 
in no way exonerates Ndahimana for the role he played in the events at Nyange parish. Howewr. 
the evidence gives the strong impression that severai persons of influence in Kivumu commune had 
an interest and were involved in the massacres. Additionally, the Majority has found elsewhere that 
the presence of the accused at Nyange church was not inconsistent with the assertion that he was 
under threat on 16 April 1994 (Chapter Ill, Section 6.3.7.2). It fo1ther implies that the accused's 

i:-s(• T. 24 January '.W 11 p. 70. See also T. l 9 April 2011 pp. 35-38 (1CS ); Defence Exhibit 124; ·r. l 5 February 2011 p. 
~~ (ICS}; Defence Exhibit 108: T. 17 February 2011 pp. 2-3 (ICS}. 
d.:iI See e.g._. T. 25 January 2011 p, 7 (lC'SJ (Testified that when Ndab!mana heard that Ndungutse had threatened the 
witness becau:-e he refused to participate in an attack against Tut~is1 ht~ instructed t'.ommunal officials to conrisrat(; th(: 
firearm that \.vas in Ndungutse's possession. This eyent took place on the 8 April 1994); T, 24 January 2011 p. 70 
(Testified th-at Ndahimana st:nt letters '"to the commune consei!lers and members of the ce!lule eommittee:-: to t:nsure the 
security of members of the population ... [and] disbursed communfj JX>licemen to sectcurs to ensure the SC(;Urit) of the 
Jo{'al inhabitants .... "), 
1552 

T, 17 January 201 l pp. 15-16 \Stating, ''the people \.Vho elected him \Vould rc~p-.:ct and obey him, but the other pan 
of the community ,.vhich did not elect him did not do so ... [H]is powers would have been reduced, and he \~'ou!d not 
have been as strong as he would have been during the time of the singk-party fS]tate,"); 'f. 18 January :?01 I p. 24 
(Indeed, "during the: time ofmultiparty politks the po'<vers ~1fthe hourgmestres had b,;,::en trimmed significantly to such 
an extent that those 1,,vho ,vc:re in a different party than the one to which thi.": bourgmestre belonged did not listen to ,.,,hat 
t~e bourgmescre :,aid!'}~ T, 24 January 201 l p. 73 (ICS) (This evidence vvas also corrob0rated by Witness KRJ ). 
l.:-

53 Defonce Exhibit 77, p. 14. 
155

"'\Virnes.-, Ka>·ishema: T. 18 A.[1ril 201 l p. 20 (Testified that JPJ Kayishema ··meddled a great deal in the 
administrative affairs ofthl;'. commune."). 
i~ss Witness KRJ: T. 24 January 201 I p. 74 {]CS) (''Sometimes \.Vhen GrCgoin:: Ndahimana arresh~d some people. 
K.ayishema would relea:..e lhem."); Witness ND5: T. 26 January 201 l p, 53 (\Vitnes:-: arrested in relation to 1he killing ni' 
a Mr. Thomas. -rvhvendczi. He was told that the hourgmesire had :.iuthcffised his arrest. However, shortly thereafter, 
Kayishema released him and the oth~r five suspects from custody); \Vlrn~ss ND34: T. 17 February 201 l p. 64 
(\:Vitnessed the arrest 0f thos~ suspe..::ted of the murder of Martin Karekezi. hut was told hy one of the suspects n:ho he 
sa:i,v a couple days later that Kayisherna had relea.-;ed them frnm custody). 
15

)
6 

T. 4 November 2010 p. 17; Defence Exhibit 42, p. 5. 
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participation in the killings may ha\/e resulted from a sense of duress rather than trom extremism or 
ethnic hatred. 

869. The Majority finds that Ndahimana's good character and family si1uation mitigates his 
sentence. The M,uority also finds the fact that Ndahimana did not possess 1he genocidal intent to 
kill the Tutsis and that he tried to preserve security in Kivumu commune in the days following the 
death of President Habyarimana until the situation became extremely chaotic, 10 carry significan1 
weight as mitigating factors in sentencing. Finally. the Majority has also considered the influence of 
other authorities of Kivumu commune as being relevant .in its determination of Ndahimana's 
sentence. 

5. Conclusion 

870. The Majority has the discretion to impose a single sentence and notes that this practice is 
usually _app,r_wriate where the offences may be characterised as belonging to a single criminal 
transad10n. ··· 

871. The Majority has considered the gravity of each of the crimes for whkh the accused has 
been convicted, as well as the aggravating and mitigating circumstances mentioned by the parties. 

872. Considering the relevant circumstances discussed in the Judgement above, and hnving 
ensured that the accused is not being punished twice for the same offence, the Majority, Judge 
Arrey dissenting. sentences Gregoire Ndahimana to a single sentence of: 

15 YEARS OF IMPRISONMENT 

CONSEQUENTIAL ORDERS 

873. This sentence supersedes any other sentence imposed on Gregoire Ndahimana by any other 
State or institution. Gregoire Ndahimana shall receive credit for time served since his arrest on I J 
August 2009, pursuant to Rule J OJ (C) of the Rules. 

874. The above sentence shall be served in a State designated by the President of the Tribunal. in 
consultation with the Chamber. The Government of Rwanda and the designated State shall be 
notified of such designation by the Registrar. 

875. Until his transfer to his designated places of imprisomneni, Gregoire Ndahimana shall he 
kept in detention under the present co11ditions. 

876. Pursuant to Rule 102 (B) of the Rules, on notice of appeal. if any, enforcement of the above 
sentence shall be stayed until a decision has been rendered on the appeal, with the convicted person 
nevertheless remaining in detention. 

877. Judge Arrey appends a dissenting opinion to this .ludgcmenl. 

1557 
Karera (TC) Judgement, para. 585; /v'dindabahi::i (fC J Judgement, para. 4'.l7, 
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Arusha. 30 December 2011, done in English. 

prJ 
Bakhtiyar Tuzmukhamedov Aydin Sefa Akay 

Presiding Judge Judge Judge 
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Dissenting Opinion of Judge Florence Rita Arrey 3150 
l. Introduction 

1. ln my opinion, the instant case is one ofjoint criminal enterprise par exce/le11ce. The Accused, 
Gregoire Ndahimana. may not have been the enterprise's mastennind, if indeed there was one. but 
he participated as actively in the enterprise as Athanase Serom ba, Gaspard Kanyarukiga, Fulgence 
Kayishema, Telesphorc Ndungutse, i;,s and others. albeit in his own manner. 

2. In its Pre-Defence Brief, the Defence argued that the killing of Tutsi civilians began in 
Ndahimana's absence 

and without his knowledge. [Prosecution Witnesses] testified that the killings started 
on the hills, that Tulsis were killed. their cows eaten and their houses bum!, Gregoire 
Ndahimana was certainly not responsible for this. There could therefore not have been 
any established plan. whether designed or decided by Gregoire Ndahimana. with a 
view to extenninating the Tutsi of the commune. 1559 

3. [ am of the view that the planning and preparation of the massacres did not take place on one 
single day or at one or two isolated meetings. Rather, the plan evolved over time with participants 
joining the enterprise as the planning developed. Early enthusiasts of the plan to kill the Tt1tsi 
civilians of Kivumu commune appear to have included Telesphore Ndungutse, Fulgencc 
Kayishema, and Gaspard Kanyarukiga, among others. 15"° There is no evidence that Ndahimana was 
among this group of early adherents. and indeed, he may have been reluctant to join the enterprise 
in its initial stages. But as the planning progressed, consensus among K ivurnu decision-makers 
strengthened and the number of participants in the enterprise multiplied. I agree with the Majority 
that there is no evidence that when Telesphore Ndungutse committed the first crimes against Tutsi 
civilians in the days immediately following the death of President Habyarimana. Ndahimana 
supponed these crimes or shared Ndungutse's criminal intent. 1561 This case, however. focuses on 
the genocide committed at Nyange Parish on 15 and 16 April 1994. and. as this opinion will detail. I 
am satisfied that by 14 April 1994, Gregoire Ndahimana knew of the impending genocide. shared 
the criminal intent of his co-perpetrators, and made a significant contribution to the enterprise. 

l)Sl\ 1 note that Fulgence Kayishema and Tflesphore Ndungutse have not b~en tried by thi::. Tribunal and that 
Kanyarukiga's case is TI(_)t yet 1.'.0rnplete. 1 rely exdusiYe!y on th~ evidence adduced in this case in mu king cunclusicms 
about their participation in the events at Nyange parish. 
1

)
59 Pre-Defonce Brief~ para. 116. 

1500 DdCnce Witness NDl 1: T. 18 January 2010 pp. 30-31. -Lt could be 1he I Ith_. KayishL'lTI<l. Gacabuterezi and 
Rusbema, sent a letter to the lntt?raham1ve addressed to a certain Jean llosco. \'1.-ho \Vas an lnteruhamwc of our an:a. 
And in that letter that fnterahamwe was asked to start the killing of the Tuts.ls in that area, And he ,vas asked to leave 
no stone unturned, t~) make sure that no Tutsis escaped." Witness ~D6: T. 27 January 2011 p. 27: i\'dungut:-:c's 
programme 1,vas to kill the Tutsis v,:ho had sought refuge at the church.'' Abo se-e eviden..-:e discussed below· thut 
Ndungutse participated in early killings ofTutsis in Kfrumu commune: Witness YAl.1: T. 15 September 2010, pp. 45~ 
46: On one occasion. the witness anJ other refugees gave money to Kayishema and Kanyaru!dga to get food but they 
never brought any, rv1oreover, yvhen a sister l)f Nyange chnrch trie<l to bring fo1)d to the refugees, Ka_yishema and 
Kanyarukiga "poured the food ... on the ground.'' 
1561 Judgement. para. 99. 
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2. Attacks on Tutsi civilians, 6-11 Ai,ril 1994 

4. As noted above, J agree with the Majority's conclusion that the Prosecution has not 
established that Ndahimana was liable for Ndungutse's killing of Gregoire Ndakubana. 15

''' There is 
no evidence that he planned, instigated or organised this killing. Moreover, Ndungutse was a 
teacher, and the Prosecution has not established that Ndahimana had authority over teachers within 
the meaning of Article 6 (3) of the Statute. I am also satisfied that Ndahimana had arrested a 
number of low-level individuals he may have believed were responsible for the first killings.'%3 

5. However, l bear in mind that Kivumu had a population of only just over 50,000 
. h b' " 64 h d ll k ,. h' I i' . 'I' . . 15''5 'h m a itants; ·- t at N tmgutse was ·we - no\vn lOf 1s ongstant mg ant1- uts1 scnt1ments; · i at 
Ndungutse, in addition to his profession as teacher was also the Vice-Chairman of the Kivumu 
commune MRND:

1566 
and that Ndahimana wrote a letter on 11 April 1994 indicating thal he was 

aware that Ndungutse was responsible for "assaull[ingT' persons ''on the basis of their 
ethnicity."1567 

On this evidence, I am satisfied that by \ I April 1994, Ndahimana knew thal 
Telesphore Ndungutse had participated in the killing of Gregoire Ndakubana, and took no steps to 
have him detained or disam1ed. I consider this failure to take those measures available within his 
powers as hourgmestre to be of particular significance given that Ndahimana later had Ndungutse 
disarmed, after the killings at Nyange parish, when Ndungutse threatened Defence \Vitness KR.3. 
one ofNdahimana's associates.i,68 

3. Decision to Move Refugees into Nyange Church, 11-13 April 1994 

6. I agree with the Majority's conclusion with respect to paragraph l 9 of the Indictment. 
However, l believe it is important to emphasise that refugees at the Nyange church were not free to 
wander. The evidence is conclusive that a roadblock was established approximately 20 to 30 metres 
from Nyange church on 13 April 1994 for the purpose of restricting the movement ofTutsis. 1560 As 
the Prosecution makes no mention of this roadblock in the Jndic1ment, I will not assess 
Ndahimana's possible contribution to the confinement ofTutsis. 

1562 Judgement, para. 99. 
1503 

T. 26 January 2011 pp. 50-53: the bourgmestre ash:d Adrien Niyitegcka and TJltSsphore Munyantarama 
h? arrest six persons in connection \vith the killing ofTlh)mas l\•1wendezi. 
1.:-t

4 
Prosecutor v. Ndaltimana, lCTR-200 l~PT-68, Decision on the Prusccution· s f\-fotion for Judicial Notice, 7 April 

~010, Adjudicated Fact x. 
156

s Wilness CDL: T. 11 November 2010 p. 60; T. 12 Novt~rnber 2010 p. 3: and \\/irncss CBR: T. 1 Nvvi:mber 2010 pp, 
7, 'I, 14. 
"

66 
T. 11 November 2010 p. 60; T. 17 January 201 l p. 34. 

15
''~Dl~fence Exhibit 110 !_C); See abo T. 17 February 2011 pp, 35-36 (!CS). 

15°' T. '.'.5 January 2011 pp. 7-8 (!CSJ. 
i-:,w See for example, \Vitne::;s N024; T. 21 February 201 J pp. 5. 7, 21-22, 23, 26-27; Witm•::;s CDL: T, 11 N(1vembi::r 
2010 p. 67. Also see Witness ND24, T. 21 February 201 l p. 19: When a~ked whether the Tut.;i civilians at Ny:mgc 
church had ih~edom l)f movement, th~ \Vitm:ss responded: '"Of course Jnot_l. ff tht:y had h:tl that location lhey \.vould 
have been killed. so that they had to stay at that location." 
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7. l further note that the catechism hall was not inside the churchi 571

' and thus do 3a!e~it'\\J 
the Maioritv's conclusion that "the rcfogees could have gone inside the church as early as 7 April 
1994 .. :"1571 

4. 13 April 1994 ("13 April") 

8. At the outset, I observe that the Prosecution has not alleged the commission of any crimes on 
13 and 14 April 1994, and thus the relevant evidence goes to Ndahimana's knowledge and intent on 
those critical two days prior to the massacres. 

9. I further note that the Defonce has adduced no evidence indicating that Ndahimana was not at 
Nyange parish on 13 April. Nevertheless. the burden remains on the Prosecution to prove that 
Ndahimana was not only present at the parish that day but that his presence was in some way linked 
with the killings that took place there on 15 and 16 April 1994. 

4.1 Attack on the Parish and Role of the Gendarmes Assigned to the Parish 

JO. l agree with the Majority finding that Hutu assailants attacked the refugees at Nyange parish 
on 13 April but that the Prosecution has not proven that Gaspard Kanyarukiga instigated the attack 
that day .1572 

11. There is no evidence that gendarmes were stationed in Kivurnu commune prior to 
Ndahimana's requisition of 11 April 1994, and it is not in dispute that on 1 J April 1994, 
Ndahimana, in his capacity as bourgmestre, requested that the pr~fet assign gendarmes to Nyange 
parish. Hours later, four gendarmes arrived in Kivumu commune. Thus, l consider the role of the 
gernlarmes in the subsequent events at Nyange parish to be of relevance. On the evidence availahle, 
however, I cannot conclude they played a hannful role at Nyange parish on 13 April 1994. 

4.2 Providing a List ol'Tutsis to Father Sernmba in Ndahimanu's Presence 

12. Witness CBI testified that at an unspecified time on 13 April 1994, Seromba asked the 
refugees whether there were ·'any other persons who were still there on the hill." \Vitness CB! gave 
Seromba a list of Tutsi civilians who had not come to the parish, and Seromba handed the list to 
Ndahimana. Later that day, \Vitness CB[ saw the Tutsis whose names he had listed arrive at the 
parish. Some atTivcd in a vehicle belonging to Witness CDZ. That vehicle was driven by a man 

d Y. I J' I 573 name o iana 1goma. 

13. This incident was not adequately conveyed by the Prosecution in paragraph 14 of the 
Indictment. However, the Defonce has raised no objections with regards to notice on this issue. 
More importantly, this evidence goes to the mens rea of the Accused, a material tact that was pied 
in the Indictment. 1574 

;;
70 Witness CBK, T. 3 November 20 IO p. 1. 

1571 Judgement para. 156. 
157

:'. Judgement, para. 28:2. 
1573 T. 14 September 201/J pp. 30-33. Among the Tutsis 1,.vbo arrived subsequ.;;'.nt!y at the church. the v,·ilness saw 
,1.ntoine Karake and his frunily. 
1574 

See for examplei I'rosecuwr v. Kan,varukiga, ICTR-02-78-AR73.2, Decision on Gaspard Kanyarukig:(s 
Interlocutory Appeal of a Decision on the Exclusion of Evidence, 23 March 2tl to, paras. 8-10. 
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14. . l respeclfully dis~~ree with many of the concerns raised by the_ Mi\jority v:~es~}Ji:o1 
Witness CB!"s credibilitv. 15

' l found his evidence overall to be credible and rehab le and m 
particular his evidence ;ith respect to Father Seromba's request for a list of Tutsis who had not 
come to the parish, and Ndahimana 's role in ensuring that they were brought to the parish. The 
witness first provided details of this incident in his first statement to investigators dated August 
2000, well before Ndahimana was indicted by this Tribunal. As the witness was personally involved 
in providing names ofTutsis who had not arrived at the parish to Father Seromba who then gave the 
list to Ndahimana, he would have had a better recollection of the details of this incident than of 
others that took place during what would have been a traumatic period for the witness, a TutsL 
Moreover, it is clear from the witness' testimony that he blamed himself for providing the names to 
Seromha,1576 and this too would have made the incident a memorable one. Finally, f note that the 
witness provided a substantial amount of detail about this incident, naming both the refugees who 
were brought to the parish that day and details of the vehicle in which they aITived. as well as the 
name of the driver.' 577 I also observe Witness YAU testified that Kayishema and Kanyarukiga 
brought Tutsis to the church in Kanyarukiga's vehicle that day following a meeting with 
Ndahimana and other alleged members of the JCE. 157

' 

15. On Witness CBJ's evidence in particular, and the evidence of Witness YAU which supports 
his account that alleged members of the joint criminal enterprise brought Tutsis to the church on 13 
April 1994, I am satisfied that Ndahimana participated in bringing Tutsis who had remained at 
home m with friends and family to Nyange parish on l 3 April 1994. 

16. ! concur with the Majority that on 11 April 1994, those, including Ndahimana, who decided to 
move the refogecs who were at the communal office to Nyange parish, may have done so because 
they believed they could better protect and assist the refi.lgces at the parish.1579 While there is no 
evidence that on 13 April 1994, members of the joint criminal enterprise forced Tutsi refugees who 
were in their homes or with friends and family to Nyange parish, I can think of no plausible benign 
motive for such transfers on that day, particularly as the transfer appears to have been principally 
engineered by Athanase Seromba, Fulgence Kayishema and Gaspard Kanyarukiga, all of whom 
appear to have been early supporters of the plan to exterminate Kivumu comrn11ne's Tulsi 

1575 
J consider that many of the concerns e;,,;pressed by the Majority in paragraphs 226 of the Judgement \\·itl\ respect to 

the cr(:dibility t)f Witness CBI were speculative, Vv'hilc l do agree that the fact that the witness folt the need to "int~mn 
[the RPFJ that he \VOtdd be absent from Rwanda \vhile testifying in the. instant proceedings'' could be problematic, r see 
110 discrepancies suggesting that the witness' ties to the RPF impacted on his evidenl'C. I do n('t ~onsider the 
discrepancy noted in paragraph 227 of the Judgement to b-c a significant one partku!arly as the witnes~ aJ.mitled at trial 
that he did not see Ndahlmana on 7 April 1994. Further. as [ will dlscuss in more detail below. I consider the evidence 
on the availability of the red communal vehicle to be too inconclusive to make a finding 1hat \vould impact on witness 
credibility. I do not agree \vith the J\·1ajority in paragraph 230 of the Judgement that the "witness recanw<l any assertion 
of meetings..'' Rather the witness d~cided that i.vhat he had pre\·ious!y described as ··a meeting" ,vii~ in foci '·a 
conversation," To my mind this is a simple matter of semantks rather than a discrepancy, Finally. v\'lth respect to the 
fvlajority's conclusion, in paragraph 231 of thl! Judgement, that it did not find ''his act.:ount suffidently compelling and 
detailed \Vith regard to the meetings Nd.1himana allcge<l!y attended'"• I recall that this ,,.-itness was a rcfug~c at the time 
0fthe events; and on this basis, I find it unlikely that he vvould have been able t.o pruvid~ more detail. I funher disflgr~e 
,vith the Majority's finding at paragraph 479 that tt1e fact that ·'the witness did not report that Ndabimana attended an; 
meeting prior to the attack'' of 15 April l 994 is significant. As a refugee. tbe v,dtness may not h~-tve been in a position to 
observe meetings taking place at the presbytery. On the contrary, J i;onsider th~ fact that the witness did not menti(,n 
Ndahimana's participation in mc:etings on 15 April 1994 suggests. that he ·was not overly determined to imphcatc 
Ndahimana in each and everv aspect oftlw dav's events. 
1576 Defence Exhibit 25 (A).· · 
1577 

T. 14 September 2010 pp. 30-33. 
1578 T. 15 September 2010 pp. 44-4.5. 
D

79 Judgement, paras. 145-146. 
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population. For example, Witness CBS testified that on 13 April 1994, Seroml:~efus!I to 
distribute food to the refugees. and asked the ge11dar111es to shoot any refogee taking bmtanas from 
the banana plantation.1530 Witness CBI also testified that when the refugees tried to pick bananas 
from trees nem· the parish that day, Father Seromba threatened to shoot them.

15
'

1 
Witness ND 11 

stated that on 11 April 1994, Kayishema and others sent a letter addressed to a certain Jean Bosco, 
an [nlerahamwe in the area. In that letter Jean Bosco was directed ··to start killing the Tulsis in the 

k I k I .1 ... d"1s&2 area, and "was as ed to leave no stone unturnel, to ma "C sure t 1at no uls1s escape . 
Witnesses CBR and CBY both testified that Kanyarukiga was involved in the attack on the refugees 
that took place on l 4 April 1994. 1083 

17. In conclusion, l partially disagree with the Majority's findin,g that ·'no evidence shows that at 
that time Ndahimana was spurred on by criminal intentions ... " 1

"
4 While lam unable to conclude 

beyond reasonable doubt that Ndahimana shared the intent of the earliest members of the Joint 
criminal enterprise on 13 April 1994, l am certain that by this dale he was aware of !heir intent to 
hann the refugees. There is no evidence that he took any of the measures within his powers as 
bourgmestre to hinder their plans. 

4.3 Ndahimana 's Presence at Nyange Parish on 13 April 1994 

4J. I Prosecution Witness Crcdibilitv 

18. The Majority has raised concerns with respect to the credibility of Prosecution Witnesses 
CBK, 1585 Cl3Y 1580 and CDJ 1587

• I do not agree entirely with its conclusions. l stai1 by noting that 
none of these witnesses has been accused of participating in the genocide, no evidence has been 
adduced suggesting that any of these witnesses had a motive to lie, and all three were in a 
particularly good position to observe what was taking place at the parish during the period at issue. 

l 9. To my mind, Witness CBK's age at the time of the events is not a factor in assessing his 
credibility. " 83 While he was objectively young, he was treated as an adult by those around him, and 
in particular Father Seromba. In his first statement to !CTR investh:ators in 2000, the vvitncss onlv 
referred to Ndahimana as having been present at Nyange parish at one meeting· and that meeting 
took place on 15 April 1994 "at nightfall'' in the presbytery. 1589 However, that statement focused 
almost exclusively on Seromba, which was natural given the witness' position at the time. ln 
addition, the statement concentrated on the events of 15 and 16 April 1994 rather than the lead-up 
t th · 1 15''" s· ·1 l I · l I 1 b l . ' "I . o e gcnocK e. · · , 11111 ar y, am not part1cu ar y concerne, a. out t 1e witness Jai ure to menr1on 
Ndahimana in his second statement dated 200 I as that statement concentrated almost entirely on 
Gaspard Kanyarukiga and was extremely short. Jn this statement, the witness said that he had seen 
Kanyarukiga at the parish on 14 April l 994, but this is all he had to say about the lead up to the 

'"'" T. 6 Seplember 2010 p. 16. 
ist<i T.14 September 2010 p. 36. 
1582 T. 18 January 2010 pp. 30-31. 
158

J Witness CBR: T. l November 2010 p. 16~ \Vitnes:.-. CBY: T. 10 November 2010 p. 27 (ICS). 
1

=;
34 Judgement para. 280. 

1585 Judgement paras, 235-238. 
iw, Judgement paras. 239-240, 
1 ~87 · Judgement paras. 241-242, 647. 
1

~
88 See Judgement para. 235. 

L\\1.
9 Dd'en~c Exhibit 40. 

l"i'"J Defence Exhibit 40. 
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attacks of 15 and 16 April 1994.1591 Despite minor discrepancies, his statement dated 2 ~. L.'.iifrs 
subsequent testimonies in the Seromba and Kanyarukiga trials were generally consistent with his 
evidence in this case.1592 1 also note that contrary to other witnesses, Witness CBK testified that he 
did not see Ndahimana during the attack on 15 April 1994,1543 which suggests that he was not 
overzealous in implicating Ndahimana in the events at Nyange parish. Further. it is evident from his 
prior statements that although the witness considered Athanasc Seromha to be most responsible for 
the killings at Nyange parish--whicb is unsurprising given the witness' position at the parish-- he 
was very careful to say that he never saw Seromba actually take part in a killing. The witness also 
took care, both in these early statements and at trial, to distinguish between what he saw and whar 
he inferred. More generally, his demeanour at trial. the amount of detail he provided, and the fact 
that he was not shaken on cross-examination, all conveyed credibility and reliability. Finally, much 
of the witness' evidence is cmroborated in whole or in part by other witnesses. 

20. Unlike the Majority, 1 am not especially concerned by the discrepancies between Witness 
CBY's evidence at trial and his prior statements with respect to dates.15

"' l am satisfied with the 
witness' e;:planation that when he was first interviewed investigators were principally interested in 
the events that took place and did not focus on the dates. 1595 However, I do share the reservations of 
the Majority with respect to his evidence about events on 15 and 16 April. 1596 That said, the 
witness· account of events was consistent with the evidence of other witnesses and l do not doubt 
that he was at the parish during the period at issue. The witness testified that he saw Ndahimana al 
the parish on 8 April 1994. The Defence has adduced evidence indicating that Ndahimana was in 
Kigali that day.1

"' I do not find the evidence on this issue conclusive but ohservc that even if I did. 
I would not consider this discrepancy about Ndahimana's presence at Nyange parish on 8 April to 
be of sufficient significance to render the witness' evidence entirely unreliable. l further note that at 
tria\, the witness only testified to having seen Ndahimana at the parish in the early mornings of 
151'98 and 16 April 19941599 and in the late atlernoon of 16 April. 1600 but did not say he had 
participated in the attacks on those days. Thus like Witness CBK, be does not appear to have been 
overzealous in implicating Ndahimana in the events at Nyange parish. Further, lhe witness provided 
substantial detail about the events at issue, his testimony in this case was generally consistent with 

1591 Defence Exhibit 39. 
1592 

Prosecution Exhibit 19; Defonce Exhibits 38, 41, :.12. At para. 237 of the Judgement, the I\·fa_jority notes that 
"Witness CBK kslified in the Seromba c.ase that twu meetings took place un 14 April 1994. He further said that the 
refugees were disarmed "'at some point" but that he did not know \,,.·ho made the decision to do so. lfowever. in the 
Kanyarukiga case he said that the Tutsis V1iere disarmed on 13 April 1994 hy authoritil!s including NdahlrnanH. 
Kayi::1hema, K<1ny,:uukigJ, Mbakilirehe an<l Witness CDL:-·- r see no discn:pancy bet\veen those two sta1cments. fhe 
second statement docs not indicate that the witness "sudden Iv" knevv \Vho took the decision to disarm the r...::fuoees, 
l'!'J} T. 3 November 2010 p. 58. · e 
1594 Judgement, para. 466. 
1595 

T. 10 November 2010 p. 21 (JCS). 
1596 

Judgement. paras. 466-468. I am concerned that in his 1996 s1aternent (Defence Exhibit 67) .. he on!Y mentioned 
having seen Ndahimana once before the events at Nyange parish. In his 2000 stateme-nt vvhich was rn·~)l'C detailed 
(Defence Exhihit 66), he: noted having seen Ndahimana on several occasions prior h) the attacks on 15 and 16 April, but 
did not menticm Ndahimana's presence on those days. However, I obser\•e that tJiat second statement provided only a 
relatively superficial account of the events on 15 and 16 April and referred to no meetings at a]L :rvloreover, both 
statements focused primarily on Athanase Seromba. Nevertheless. I will onlv rely on \1\/itness CBY:s evkknce with 
r~spect to the vvent.s of 15 and 16 April ,vhere it is corroborated. · · 
!J'>, Defence \Vitnesses Emerita Munsy: T. 28 February 201 l pp. 3•7; \Vitntss BXJ: T. 23 February 2011 p. 19; and 
Witness KR3: T. 24 Januarv 2011 pp. 57- 58 {!CS;. 
J 'C/8 • 
' T. 9 No,ember 20(0 pp. 46-47 (JCS). 

1599 
T. 9 November 2010, pp. 54•55; T. 10 November 2010 p. 32 {ICSL 

1600 T. 9 1\ovember 20 lO pp. 46-47 (JCS), p.55. 
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his evidence in Kanyarukiga, 1
''

01 and he was not shaken on cross-examination. Finally:3ict o~~ L{.. 
witness' evidence is corroborated in whole or in part by other witnesses. 

21. Witness CDJ was consistent and clear on cross-examination. While he was not specific with 
respect to the dates of the calendar month, he was clear about the days of the week on which the 
evems at the church took place, and this evidence was consistent with that of other witnesses. lt was 
the witness' habit to anive at the parish at a specific time each day, and this renders his recollection 
about times to be particularly reliable 17 years after the events. I have no reservations about the 
witness· credibility and reliability. 

4.3.2 Assessment of Evidence 

22. Witness CBK described two meetings at the presbytery on 13 April 1994 attended by 
members of the alleged JCE including Ndahimana, one in the morning and a second in the early 
afternoon. 1602 Witness CDJ relerred to a meeting with some of the same participants, including 
Ndahimana, in the early evening.""·' These testimonies are not mutually exclusive. \Vitness CDJ 
would not have been in a position to observe meetings thal iook place earlier in the day. and 
Witness CBK might not have seen a meeting that took place in the early evening. Witness CBI 
conoborated Witness CBK's evidence that members of the alleged JCE met at the presbytery in 
mid-morning on 13 April 1994.1604 I accord no weight to the fact that Witness CBI believed that 
meeting took place at approximately I 0:00 a.m. while Witness CBK testified that it took place at 
11 :00 a.m. Witness CBJ also corroborated Witness CB K's evidence that Ndahimana and Scromba 
were together at the parish later that day. I found Witness CDJ to be credible and reliable and do not 
feel that his evidence requires corroboration to be relied upon. 

23. As noted above, Witness CBK testified that he saw Ndahimana and other members oftlie joint 
criminal enterprise, including Seromba, Kayishema and Ndungutse. following the attack at about 
2:00 p.m. Witness CBY testified that he saw Ndahimana and other authorities at the parish toward 
the end of the attack. and that Ndahimana told the assailants to go home. 1605 Witness YAU testified 
that she arrived at the parish on 13 April 1994 at midday. Upon arrival, she saw Ndahimana and 
other alleged members of the joint criminal ente1vrise, including Father Seromba, rulgence 
Kayishcma. and Kanyarukiga. meeting in front of the parish sccretariat.1''0" Because she did not 
refer to the attack that took place that day, l infor that she arrived and saw these individual together 
after the attack. Witness CDJ testified that he saw Ndahimana together with Seromba and 
Kanvarukiga in the earlv cvenin" J

607 
• ~ J c· 

24. l am therefore satisfied that the Prosecution has proven beyond reasonable doubt that 
Ndahimana pa1ticipated in at least three meetings with other members of the alleged JCE, including 
Father Seromba, Fulgence Kayishema, and Telesphore Ndungutse, on l 3 April l 994, one that took 
place in the morning before the day's attack, another that took place just after the attack. and a third 
that evening. 

1601 
Defonce Exhibits 68 and 69. 

1602 
T. 3 November 2010 pp. 6-7, IO, 55. 

i!ioJ1. 11 N . , ovember 20111 pp. 28-29. 
ioo-i T l' 0 l O . · . . ~ ,,eptem ,er 201 pp. 29-30; 1. 21 September 20 l 1 p. I!. 
""' ·r· 1 o ·I\, L o ~ . ovemL't'f 201 pp. 19w20 OCS). 
160

" T. 15 September 2010 pp. 42-43. ,I infer that the \Vitness arri\'ed on ]3 April 1994. 
Jl,07 T 1 N · . l o\·ember20JOpp.28-29. 
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25. While I accept Prosecution Witness CBY's evidence that Ndahi111ana directed th assalia~ 
that day to go home, 160

' l cannot detennim• whether he did this to protect the refugees or because he 
had concluded that the attackers would be overwhelmed by the large number of refugees. However, 
this evidence demonstrates that Ndahimana had some influence over the attackers. 

4.4 Conclusion-13 April 1994 

26. I am satisfied that Ndahimana patticipated, together with Athanase Seromba, Gaspard 
Kanyarukiga and Fulgence Kayishema in the decision to bring Tutsi civilians who had not come to 
the parish to the church on l 3 April 1994. I do not believe the pmpose of this operation was to 
protect the refugees. I am further satisfied that Ndahimana knew about the attack that took place on 
l3 April 1994. No evidence was adduced that he took any measures within his powers as 
bourgmestre to punish the perpetrators of this attack or deter subsequent attacks. Although the 
details are unavailable, J do not doubt that the fate oftne refogees was discussed by Ndahimana and 
members of the joint criminal enterprise on 13 April 1994. I am further satislicd that by this date, 
members of the alleged JCE, including Father Seromba and Tclcsphorc Ndungutse. had no intention 
of protecting the refugees and that Ndahimana was aware of this. Nevertheless, I cannot conclude 
beyond reasonable doubt that Ndahimana shared their intent on 13 ,".pril 1994. 

5. 14 April 1994 ("14 April") 

5.1 The Alibi 

27. Much ofNdahimana's alibi for this day is not incompatible with the Prosecution's evidence. l 
am satisfied that Ndahimana may have facilitated the passage of Dr. Ntahurnwunga's corpse 
through the roadblock by the parish, and that Ndahimana spent some lime in the mid to late 
afternoon at the home of the deceased. The main incompatibility is the evidence of Defonce 
Witness Therese Mukabideri that the accused was present at her house from 4:00 p.m. until 
midnight that day. As J will discuss in more detail below,1 6m I am of the view that Mukabideri's 
evidence was sufficiently unreliable that it could be overcome by compelling Prosecution cvidence. 

28. The evidence of Defence Witness ND24 is not entirely incompatible with the Prosecution 
evidence. The witness was manning the roadblock just outside the parish on 14 April 1994. He saw 
Ndahimana pass through the roadblock on his way to the presbytery between l :00 and 2:00 p.m. on 
14 April 1994. When Ndahimana arrived at the presbytery, ''everyone [including the Tutsis] moved 
towards him, even the gendarmes'' but the witness could not hear what they were saying. 
Ndahimana returned from the presb)1cry approximately 30 minures later. 1610 The witness saw 
Ndahimana again later that day. Between 3:00 and 4:00 p.111., those manning the roadblock searched 
the vehicle carrying the "mortal remains'· of a man who was killed in Kigali. Ap/'roximately 20 
minutes later, the bourgrnestre ''passed by ihere". and his vehicle too was searched. "11 

29. Although Witness ND24's account of the attacks at the church was in some respects unshaken 
on cross-examination despite the Prosecution's effo1ts to confuse him, I ncve1thcless have concerns 
about the witness' credibility. I recall that he was an accomplice in the attacks at Nyangc. and 

h;os T. 10 No\·embcr 2010 pp. 19-~0 (JCS). 
1609 Dissent, para. 55. 
ir,io T. 21 February 201 l pp. 8-9. 
kll T. 21 February 2011 pp. 9, 22. 
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confessed to having participated in one of tl1e early killings of Tutsis in 
particular. l have reservations about his repeated insistence that Ndahimana could nr,t have passed 
ihrough the roadblock manned by the witness without the witness knowing about it. 1613 On re
examination the witness testified that ''I could only know about those who passed by lhe roadblock 
if I saw them. But I'm telling you that basically we were at the roadblock all the time because, even 
to get our food, we got this not far from that roadblock. So i can speak to the things that I 
witnessed. BLtt as to the events or incidents that I did not witness, I can't speak to them.'" 1614 Yei, by 
the witness' own account he was not at the roadblock during significant periods. He was not there 
while he participated in the attacks on 14 and 15 April, nor was he at the roadblock while attending 

f, ·1 b . 16A "1 1615 '1 I "d' 1 . l Id l " 1w, to am1 y usmess on pn . · 1v oreover, 1e sa1 ·,v 1en we were tiret., vve wou go 10me. · 
Thus, I do not accept the witness' contention that Ndahimana could not have passed through the 
roadblock on the way to or from Nyange parish during the period 13-16 April 1994 except at the 
times indicated hy the witness. 1 further note that the witness appeared to hold Fulgenec Kayishema, 
and to a lesser extent Witness CDL, alone responsible for the genocide at Nyange. This is perhaps 
because he was closer to those particular participants in the JCE than the others. but he provided 
little foundation for his general assertions that IPJ Kayishema was more influential in Kivumu 

• ]617 • 
commune than Ndalumana. · 

30. Finally, [ note that both Witnesses CDL and ND24 testified about the passage of Dr. 
Ntawuruhunga's corpse through the Nyangc roadblock on the aflcmoon of 14 April in support of 
their particular positions about Ndahimana's dejircto authority that day. Witness CDL testified that 
when on 14 April, individuals manning the roadblock attempted to open the coffin of Dr. 
Ntawuruhunga, Ndahimana intervened and ensured safe passage for the vehicle. " 13 Wirncss ND24 
testified that when Ndahimana arrived at the roadblock, after the vehicle hearing Dr. Nlawuruhunga 
body has passed throuQh the roadblock. his car was searched as thoroughly as a vehicle driven bv 
any other individual. 16T9 As l have concerns about the reliability of both witnesses, I can make n~ 
conclusive findings on this matter, but as l will discuss below,1620 Witness CDL's account is more 
consistent with other reliable evidence regarding Ndahimana's authority at the time. 

5.2 Meeting at Mutanoga/Nyange Market on the Afternoon of 14 April 

3 I. l share many of the concerns expressed by the Majority with respect 10 Witness CDL ·s 
credibility and reliability, 1621 and am therefore unwilling to rnly on his uncorroborated evidence. l 
.h ~ . h h '1 · · 16" h · t ere,ore concur wit t e 1, aJonty -- t at the Prosecution has not proven paragraph 24 of the 
Indictment beyond reasonable doubt 

16
_
12 

T. 21 Februar: 201 ! pp. 3-5, 32. 
1613 1"' 1 \f'f 0 011 170,. . . . . - ·e )ruary .(., pp.·- -.._ 1/: It Ndah1mana "had passed [through_] that r0adhlock. \Ve \vould have kn1)wn about it 
one ,vay or the other. .. A person like him couldn·t pass throllgh such a place i.vithout reople kno,vlng.'' ''A.nd if 
Ndahimana had passed by that place I -,.vould have se1;:n him ... But if a person, for instath.::e the bourgmestrc. had to pa.-.~ 
by, I vvould have seen him:· "lfhe had passed bv, ,ve \vould have known:· 
161 ''.T. 21 February 201 l p. 40. . 
1615

T. 21 February 2011 pp. IJ~ 15. 38. 
J{,

16 
T, 2 l Febrnary 20l l p. 7 \quoted), 8, l L l 5. 

1017 
T. 21 February 201 I p. 24. 

1618 
T. 12 November 2010 pp. 2-3~ T. 18 'November 2010 pp. 10. 49-)0. 

hl
9 T. 21 Februarv 2011 p.9. - · · 

1620 Dissent, parn.' 185. 
1021 

Judgment, paras. 243-248, 452-453. 
16~'! 

-- Judgement para.312. 
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5.3 Tile Role of the Gendarmes on I 4 April I 994 3141 
32. '-ldahimana requisitioned four gendarmes from the proJjet on l J April 1994. and assigned 
these men to Nyange parish. As f will discuss in more detail bclow.1623 it is therefore my view that 
Ndahimana bears a degree of responsibility for their conduct at the parish during the events at issue. 

33. Witness CBN. a refugee in I 994. testified that on 13 April I 994, police officers confiscated 
traditional weapons from the refugees, and told the refugees that they would be protected by police 
officers and gendarmes. 1624 Witness YAU, also a refugee at the time of the events in question, 
testified that on 14 April I 994. Father Seromba asked the gendarmes to confiscate ··sticks .. that 
were in the possession of the rcfugees. 1625 She also testified that she saw the gendarmes meeting 

. h b f h • . . . I . . J ct· Nd j . l L \ j i 626 
wit mem ers o. t e _romt cnmrna entc111r1se. me u mg a 11mana, atcr t11a same t ay. She forther 

obserced ,hat two gendarmes were present during the attacks that day and did nothing lo ,assist the 
refugees. 16

·~
7 Witness CDZ, a refugee, testified that he fled the church on Thursday night

11
'"

8 
becau~? 

gendarmes had indicated to the witness that it would be dangerous to remain at the church.
1
'"·' 

Witness CBR, an accomplice, testified that on 14 April, Ndungutse, Kayishema and a group of 
assailants. including the witness, gathered at the Statue of the Virgin Mary at approximate.ly l l :00 
a.m. Ndungutse and Kayishema met with the gendarmes who told the attackers that they would be 
overwhelmed by the large numbers of refugees. Ndungutse and Kayishema replied. "we' Jl do what 
we can" and convinced the ge11darmes to let the assailants carry out the attack. The gendarmes then 
cut a rope which served as a roadblock and retrcated. 1630 

34. Witness ND24, an accomplice. testified that he arrived at the roadblock he was manning al 
8:00 a.m, At approximately 11 :00 a.m., assailants led by Ndungutse arrived at the roadblock armed 
with clubs. The gendannes shot into the air, and the attackers, including those manning the 
roadblock. ran away. The entire incident lasted about 20 minutes, and the roadblock was re
established by approximately 12:00 noon.' 631 Witness ND6, an accomplice witness, testified that 
on 14 April 1994, Ndungutse directed a small group of about 20 persons, including ibe ,vitness, to 
go to Nyange parish to kill the refugees there. When the group arrived at the church. Ndungutsc 
spoke to the gendarmes. The gendarmes told the group to retreat. When they failed to do so, the 
gendarmes shot in the air. On the way back from the church, the group ran into Brigadier 
Mbakilirehe. When he learned of what had taken place. Mbakilirehe said, "lt is the bourgmestre 
who has complicated matters f<,r us because he brought in those gendarmes." The witness did not 
hear the conversation between Ndungutsc and Mbakilirehc but was told about il later by 
Ndungutse.1632 Witness NDl2, a refugee. testified that at approximately 10:00 a.m. on 14 April 

162
J Dissent, paras. 220,226. 

16
1,

4 
T 13 September 20l0 p. 56; T. 14 September 2010 p. 8. I agrte "vith the Majority's asscssmem of Witness CB?<'s 

evidenu' \Vith respect to Ndahimana's abuse of rdugees at paragraph 224 of the Judgement. For that r~ason, I cannot 
flnd that that the Prose1..:ution has proven bevond reasonable doubt LluH Ndahimana verbal Iv abus~d the Tutsi reful!:ecs al 

·Nyange on 14 April. That said 1 do not agr~e ·with the J\.fajority at paragrnph 225 that the ·fact that "ltjhe witness~seems 
to be:.ir a grudge against the ace11se.d beeause he did not provide assistance to the refogets de~pite the high position he 
held in tbc cm-mnwte'· renders bis evidence unrdiable. ff this \Vere the cast', any vktini"s testimony could be deemed 
unreliable. l\:ly ov..'n view is that this ,vitness 1,vas generallv credible. 
1625 T. 15 September 2010 pp. 45-46. ~ • 
1

~.:,_; T. (5 September 2010 pp. 47~48. 
"'

27 T. 15 September 2010 pp. 47-48. 
tc,:1s linter that the witness v,'R'' referring to Thursday 14 April 1994. 
1629 T. 8 September 2010 pp. 35, 37. 
1630 

T. l November 2010 pp. 13-16; T. 2 November 2010, pp. 14-15. I 7. 
1031 T. 21 February 2011 pp. 7-8. 20. 
16""., ,. r. 27 January 201 I pp. 4-7. 

The Proseeutor v. Ndahimana. Case No. JCTR-0 l-68-T 198/274 



Judgt:ment and Sentence 30 December :.':0/ J 

1994, Ndungutse arrived at the parish with a group of aliackers. There wern three gendm:/i;, lt thJ O 
parish who were able to chase the attackers away. The attackers did not return tbat day. The witness 
saw Ndahimana at the presbytery at approximately 2:00 p.m. that afternoon. He spoke lo 1he 
refugees asking them who led the attack. They replied that it was Ndungulse, to which Ndahimana 
responded that he "did not have powers" but that he had asked the gendarmes to keep protecting the 
refugees. 1633 Witness ND! l testified that on 14 April 1994, he went to seek refuge at the Nyange 
church. He arrived at approximately I 0:00 p.m. When the witness arrived at the church, some of his 
relatives informed him that Ndungutse had launched an a!tack on the refugees that day but that the 
gendarmes had repelled the assailants. 1634 Witness ND7, a refugee, testified that on 14 April 1994, 
Hurn assailants led by Ndungutse, Kayishema and Witness CDL attacked the parish but the 
gendarmes were able to repel the attack. Later, the witness overheard Ndahimana telling the 
gendarmes that they were to protect the refugees and that they could fire on any attackers if 
necessary .1635 

35. Thus, Prosecution witnesses testified that the gendarmes posted at Nya11gc parish did not 
protect them on 14 April, while Defence witnesses testified that they did.lam of the view that the 
Prosecution evidence is not necessarily incompatible with that of the Dclencc, as it would appear 
that there was more than one attack or skinnish between Hutu assailants and Tutsi refogees on l 4 
April I 994. \Vitness CBN, for example, testified that on 14 April, Hutus launched a "significant" 
attack on the refogces at approximately 8:00 a.111. He added: ·'we repelled the attackers but once 
again, they came back and attacked us. And again, we repelled them," and "[t]hroughout the d_ay we 
confronted attackers who were attacking us,'' but "the afternoon attack did not last long."16'" The 
witness a!so testified that the assault stopped while Ndahimana and other members of the alleged 
JCE met at the presbytery. 1637 The evidence of Witness YAU also supports the notion that there 
were a series of skinnishes or attacks that day, although she did not provide a timeframe for these 
incidents. She testified that "we would push them back, but they would come up again and so frirth 
and so on.''

1638 
Witness CBK did not mention an atti1ck in the morning but refers to one that would 

appear to have taken place in the early afternoon. He also indicated that this attack took place atter a 
meeting of members of the alleged joint criminal enterprise, including Ndahimana, at the 
presbytery.

1639 
Witness CBY indicated that an attack took place in the late morning after a meeting 

of members of the alleged JCE, including Ndahimana. These individuals were no longer present 
when the attack started but they returned while it was ongoing. 1610 Witness CDL testified that he 
saw the assailants returning from the church at approximately 3:00 p.rn. on 14 April l 994, thus l 
infer that he saw them soon alter the attack ended.1641 Witness CBR testified that he paiticipated in 
an atta~k that began at ~r,,groximately ( I :00 a.m. 0~1 14 Apr!l l 994 and that .the asst~l!ants !ell at 
approxnnately 2:00 p.m. All these w1tnes,es. a mix ofv1ct1ms and accomplices, md1cate that rhe 
attack that took place on 14 April 1994 ended at approximately 2:00 or 3:00 p.m. The Prosecution 
witnesses also all testified that the attack ended because the assailants were outnumbered by the 
refugees, and did not indicate that the gendarmes assisted in repelling the assailants that day. 

h'
3 T. 19 Janual')' ~011 pp. 4- 6. 
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'
1 

T. 18 January 2011 pp. 31-34, 49-50. 
lf,}~ T. 24 January 2011 pp.4-5,31-33. 
1'-Jo T. 13 September 20 IO pp. 56. 62. 
icm ·L 13 September 2010 pp. 18-21. 56. 62-63 
1633 

T. l5 St;ptcmber 1010 pp. 47-48-

1~3~ T. 3 September 2010 pp. 10-12. 56-57 (English). T. 3 November 2010 pp. 12~14, 68-70 (French). 
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4
l• T. 10 NOVt;'.nlber 2010 pp, 27<!8 ({CS) 

ll"+l T. 12 November 2010 pp. 2-3; T. 18 Novern"ber 2010 pp. 10, 49-50. 
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36. Defence Witness ND24 also testified that an allack started 111 the late mornmg of-r:1 Apnl 
1 <l94 at approximately l l:00 a.m. The assailants were armed with clubs. The gendarmes shot into 
the air, and the attackers. including those manning the roadblock, ran away. The entire incident 
lasted about 20 minmes, and the roadblock was re-established by approximately 12:0(1 noon. 

1643 
I 

note that the witness provided a much shorter timeframe for the attack than that provided by other 
witnesses. While l do not consider this accomplice witness to be credible or reliable. and observe 
that significant aspects of his testimony are contrary to that of more reliable w itnes,es, this does not 
mean that every single detail of his testimony. including his evidence about the timing of the attack, 
is unreliable. Defence Witness ND6, who also acknowledged having participated in an attack, said 
the attack began at 10:00 a.111. and was repelled by the gendarmes when they shot into the air. This 
evidence is consistent with Witness ND24's evidence that this incident took place in the morning 
and did not last long.1644 Witness NDl2 also referred to an attack that took place at approximate_ly 
10:00 a.m but testified that the attackers did not return after the gendarmes chased them away. 16

"' l 
have doubts regarding Witness NDl2's certitude on this matter as he testified that he remained in 
the church building during all but a few minutes of his stay at the parish. ' 646 Witness ND! I only 
provided hearsay evidence about the gendarmes' role in foiling an attack. 1647 

3 7. On this evidence taken together, 1 am satisfied that the gendarmes assigned by Ndahimana to 
Nyange parish repelled an attack that took place on the morning of 14 April 1994. However, it is 
not clear whether they continued to play a protective role througl1out the day. The timing is 
significant because I am of the view that while some members of the alleged JCE already had a 
nefarious fate in mind for the refugees on 13 April l 994, a concerted and coordinated decision to 
launch a massive attack on the refugees may not have been taken or concreiised until some time on 
14 April 1994. With respect to the evidence of Witness CDZ. a refugee, that he fled the d1urch on 
the night of Thursday 14 April because gendarmes had indicated to the witness that it would be 
dangerous to remain at the church,1 648 I recall that he described himself as the ''most eminent Tutsi'' 
. N "' 649 d I h b . b . t· . " h " l m yange; an as sue 1 may ave een privy to etter m ormanon ,rom t e genuarmes t1an 
other less influential Tutsis. 

38. In conclusion, l believe that the role of the gendarmes assigned by Ndahimana to the parish 
began lo change on !4 April l 994. I am satisfied that they protected the refuges on the morning of 
14 April 1994. I can make no conclusions on their role later that dny, although they may have 
offered selective assistance as in the case of Witness CDZ. As I will discuss in further detail 
below. 

1650 I am satisfied that they sided with the attackers on 15 April 1994. 

5.4 Participation nf the Communal Police in the Attack(s) 011 14 Apdl 1994 

39. Witness CBY testified that Kanyarukiga. Appolinaire Rangira and Maharamu. led the 
attackers on 14 April 1994. The latter two men were communal police officers. Although J find 
Witness CBY's evidence with respect to the events of 14 April 1994 to be generally reliable, there 
is one significant discrepancy between his testimony at trial and a prior statement with respect to 
the events of 15 April 1994, and 1 thus prefer to rely on his evidence where it is corroborated. 

"" T. 21 February 2011 pp, 7-8, 20. 
1644 T. 27 Januarv 2011 pp. 4-7. 
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~' T. 19 JanuarY 2011 pp. 4- 6. 
"·"' T. 19 January 2011 p. IL 
1647 T. 18 January 2011 pp. 31-34, 49-5(t 
1648 T. 8 September 2010 pp. 35, 37. 
IM9T 8S . . , eptember 2010 pp. 35-36. 
165u Diseent, para. 87. 
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Vv 1tncss CBR test1f1ed that IP J Kay1shema pa1t1c1pated 111 the anack that took place on~ day. 
As I will discuss in more detail below, l believe that Ndahimana was liable for Kayishema's 
conduct during this period but have significant concerns about Witness CBR's reliability and will 
not rclv on his uncorroborated evidence. No other witness mentioned the role of these police 
officer~ in the attack. or attacks, on this dav, and thus [ conclude that the Prosecution has not proven 
beyond a reasonable doubt that Ndahiman;'s subordinates attacked Tutsi refugees at Nyange parish 
on 14 April I 994. 

5.5 Ndahimana's Presence at Nyange Parish on 14 April 1994 

40. The Majority has found that Ndahimana participated in one meeting with members of the .ICE 
on 14 April 1994. and that "Ndahimana is not charged in relation to a second mecti12g on I 4 April 
1994. but only for the one meeting mentioned in paragraph 23 of the Indictment.""''" I rcspectfoll) 
disagree. While I agree that had the Prosecution known its case in detail ahead of trial, it would 
have referred to one or several meetings in paragraph 23 of the Indictment, I do not believe its 
failure to mention more than one meeting relieves the Chamber of its obligation to review the 
evidence in its totality. Participation in a meeting is not a crime, but the evidence on the meetings of 
14 April 1994 is relevant to the knowledge and intent of the accused. Thus. I conclude tha1 rhe 
meetings that day were not material facts that were to be pied with precision in the Indictment. 

41. l consider Witness CBY's evidence that Ndahimana participated in a meeting with other 
members of the JCE at Nyange parish at 8 a.m on 14 April 16

" to be reliable. Nevertheless. I prefer 
to concentrate on Jhe meetings that took place later that day, On the basis oflhe evidence adduced. I 
conclude that Ndahimana patticipated in at least two meetings with members of the JCE a( the 
parish on 14 April 1994, one that took place between approximately 11:00 a.m and 1:30 p.rn. and 
one that evening:. It may be that members of the JCE met twice bNh before and after the 
disarmament of the rehigees as described by Witness CBK. Witnesses CBN. CB!. CBK and CBY 
all testified that the attack started while Ndahimana and other members of the JCE were still at the 
parish or immediately after their departure early that afternoon. 

42. J am further satisfied on the evidence of Witness CDJ, whom l find to be rcliable,<''04 
that 

Ndahimana participated in another meeting with members of the JCE that evening. With respect to 
Witness CDJ. the Majority found that the "witness' testimony was vague regarding 1he dates and 
hours of the events he reported, and he could not provide any information on the purpose of ihe 
meetings'' held on 14 April 1994. I respectfully disagree. Witness CDJ's first statement to !CTR in 
2001 is not inconsistent with his evidence at trial. ft is simply a superficial statement, and !he 
witness failed to provide dates. [n his testimony in this case, the witness referred to events that took 
place on "Monday". "Tuesday'', "Wednesday'', etc. rather than 1 L 12 and 13 April. His evidence 
about what he observed at Nyange parish on ·'Friday'' and "Saturday'' is consistent with the 
evidence of other witnesses with respect to the c~ents that took place on Friday 15 April and 
Saturday 16 April 1994. Thus, I cannot agree that the witness was vague with respect to dates. 
Fmthcr. it is my view the witness' acknowledgement that he did not overhear the conversations at 
the parish docs no more than suggest that that the witness was not interested in exaggerating 
Ndahimana's role in the events at Nyange parish. Finally, Ndahimana's presence at the parish that 

1651 
T. l November 2010 pp. 13-16; T. 2 November 2010 pp. 14-l 5. l 7. 

irJs2 I d· '9() . , u gement, para . .,. . 
Jas:i T. 10 ~ovembt:r 2010 pp. 27-29 (JCS). 
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~
4 JudgemenL para. 241. 
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ewning is further corroborated by the evidence of Witness CBS, and l do not con~/~e1 
Mukabideri's evidence that Ndahimana was at her home all evening to be reliable, 

43, l recognize that there arc discrepancies between the witnesses' accounts of the meetings and 
the attack or attacks that day. I attribute this to the passage of time, and the fact that because the 
attack (or attacks) on 14 April resulted in no fatalities, any attack (s) would not have been as 
memorable as the attacks the following days, Thus, on the basis of the evidence taken together, I 
conclude that Ndahimana spent a significant amount of time al the parish on l 4 April 1994 in the 
presence of members of the JCE, and that he would have been aware of the attack(s) that took place 
that day, 

44, Finally, [ disagree with the Majority that "thc_Prosecution evidence on the consequences of 
the alleged meeting [is] vague and inconclusive,"16

" While it is true that no witness attended the 
meetings at issue. or overheard the discussions, given the scale of the attacks that took place on 15 
and 16 April 1994, and the massive number of participants in those attacks, I believe that the 
offensive required extensive planning and that the coordinated decision to kill the refugees was 
taken well before the first attacks on the morning of 15 April 1994, Thus [ conclude that ihe only 
reasonable inference is ihat in at least two meetings were held on 14 1\pril 1994, members of the 
JCE and Ndahimana discussed the fate of the refugees, and that by that date no influemial 
participant in these meetings exerted himself to protect them, 

5,6 "Disarming" of tile Refugees 

45, At the outset I note that Defence Witness ND7 testified that some of the refugees arrived at 
the church with small sticks that thev left at the entrance of tbe church.1656 whik Witness ND l 2 
testified that the refugees at the parisi1 "did not have anything in the form of arms.'' 1657 l am of the 
view that the term "arm or weapon" may be misleading. No evidence has been adduc<:d suggesting 
that the refugees were equipped with firearms or similar weapons. The evidence does show, 
however, that the refugees were able to repel attackers both on 13 April and on the morning of 14 
April using stones and objects which Witness CBK described as "bows and machetes'' and Witness 
YAU described as "sticks," l further note that certain witnesses testified that the refugees were 
''disanned" on 13 April 1994, 1608 while others said this took place on I 4 April. 16

" I am satisfied 
that on 13 or 14 April 1994, members of lhe alleged JCE decided to search the refugees and remove 
all objects from them that could be termed a ·'traditional weapon,'' There is no evidence of fightillg 
among the refugees, and thus I am further satisfied that the only reasonable inference is tha\ the 
decision to disann the refugees was taken to deprive the refogees of their ability to protect 
themselves in furtherance of the common plan which was to exterminate the Tutsi population of 
Kivumu commune gathered at the parish, What remains to detennine is whether the accused either 
contributed to the '"disarmament" or knew about it. 

46, Witness CBK testified that following a meeting on 13 April, he overheard members of the 
JCE discuss the need to disarm the refugees, On 14 April 1994, following a meeting of influential 
individuals, including Ndahimana, members of the JCE disarmed the refugees, Ndahimana was 

165~ 
~ Judgement, para. 298.. 

1656 T. 4 Nov-ember 2011 p. 4. 
1657 

T, 19 .lanuarv 2011 p. 6. 
1658 Witnesses cilN- and CDL. 
1659 \"\:'itnesses CBK and YAlf. 
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present while this took place. 1660 l note that the witness' evidence on the times of thJeeti~nd 
the subsequent disposal of the arms was relatively detailed. I do not consider the witness' testimony 
in Seromba that he did not know who took the decision lo confiscate the weapons to be 
inconsistent with his evidence in this case, as he merely testified in this case that the decision was 
taken at a meeting in which a number of named persons were present. In addition. although the 
witness' reference to this incident in Sero111ba was fleeting, he did say that the confiscated weapons 
were taken to the communal office. Witness YAU testified that Father Seromba asked the 
gendarmes to confiscate ·'sticks' in the possession of the refugees and that they did so. 11

'
61 Witness 

CBN testified that police officers took traditional weapons belonging to the refugees. hut believed 
this took place on 13 April 1994. 1662 I recall that this witness stated, " ... understand[ing] the 
circumstances in which I found myself.. .. I was panic-stricken. I was very very frightened. And if 
it was possible for me, I would have committed suicide, but I had 110 choice and l could not even 
tlee."1

"
63 Given the circumstances, it is possible that the witness was mistaken about the dates, but l 

accord little significance to any such error. Witness ND l I tesii fled that when he arrived at the 
parish on 14 April 1994. he observed that refugees had tried to bring weapons into the church but 
these arms had been confiscated by the gendarmes. 1664 Finally, Witness CDL testified that on 13 
April 1994 at some time between noon and 2:00 p.m., he came across Assistant bourgrnestre 
Kanani who told him that following a meeting of members of the alleged joint criminal enterprise. 
including Ndahimana, Kanani and others had checked the refugees to see whether they were armed. 
Traditional weapons were found in the search but no firearms. 1665 Although \Vitness CDL's 
evidence was hearsay and does not corroborate other evidence on the location of the meeting that 
preceded the search for weapons. it docs corroborate the evidence of other witnesses that a search 
took place and that Ndahimana knew ahout it. 

47. Witness CBK stmed that the contiscation of the refugees' objects took place after a meeting 
among members of the JCE that began at approximately 11 :00 a.m on \4 April. Witness CB! 
partially corroborated this evidence stating that he saw Ndahimana and other members of the 
alleged JCE meeting with Father Seromba at approximately 11 :00 a.m. or noon. 1666 Witness CBN 
testified that he saw Ndahimana together with other members of the alleged JCE that day between 
noon and l :30 p.m. \Vitness CBS testified that he saw Ndahimana together with other members of 
the alleged JCE on the afternoon of 14 April. 

48. On the evidence adduced, I do not believe that those responsible for "disarming'' the refugees 
did so with the expectation the police mid gendarmes would protect the refugees. On rhe contrary, l 
am satisfied that members of the joint criminal enterprise decided to remove these articles in order 
to facilitate lhe subsequent extermination of the refugees. Whether Ndahimana was present when 
the disarmmnent took place is not of paramount importance. Of greater significance, is whether 
Ndahimana knew about the decision to ··disarm'', and whether he knew that the pmpose of the 
confiscation was to deny the refugees the ability to defend themselves during forthcoming attacks. ! 
am satisfied that the Prosecution has proven beyond reasonable doubt that he had this knowledge. 
Moreover, Ndahimana took no steps within his powers as bourgmestre. to interfere with the plan. 

l6"1 T. 3 November 2010 pp. 10-12, 56-57. 
1661 T. 15 September 2010 pp. 45-46. 
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" T. 13 September 2010 p. 56: T. 14 September 2() IO p. 8. 
1663 T. 14 Seplember 2010 p. 7. 
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5.7 Removal of the Hutu Women from the Church 

49. In its closing arguments, the Defence submitted that the allegation that Hutu women married 
to Tutsi men were removed from the church on 14 April 1994 in Ndahimana's presence was not 
pleaded in the Indictment. It concluded that the failure to provide Mr. Gregoire Ndahimana with 
"sufficient notice to meet those allegations renders the information or testimony fatal."

1667 
f first 

note that the Defence did not raise this issue until closing arguments, and that it was able to address 
the allegation during its cross-examination of Witness CBS.1008 f also observe that this allegation 
was contained in the Prosecution's summary of Witness CBS's anticipated testimony in its Pre
Trial Brief. Finally, f consider of relevance a decision of the Appeals Chamber in Kanyamkiga 
addressing an analogous submission from the Defence that the fact that Kanyarnkiga threw food 
destined for the refogees on the ground was not specifically pleaded in the lndicrment. The Appeals 
Chamber held that '"[g]iven that the Indictment pleads as a material fact the specific state of mind 
alleged, the facts by which his mens rea is to be established arc matters of evidence and need not be 
pleaded.'01669 I observe that paragraph 9 of the Indictment only refers to the mens rea for complicity 
in genocide, but conclude that paragraph 9 taken together with paragraphs 8 and 28 of the 
Indictment and paragraph 7 l oflhe Pre-Trial Brief, put the accused on sufficient notice of the mens 
rea alleged with respect to the crimes of genocide and extennination. While I believe that at this 
advanced stage in the Tribunal's history, the Prosecution should have been able to plead the mens 
rea f,x the crime of genocide more clearly in the lndictment, I conclude that the Defence has 
suffered no prejud.ice as a result of the Prosecution's lack of clarity. With respect to the removal of 
the Hutu women from the church, I consider that this is a matter of evidence supporting the alleged 
mens rea. and that in any event the Defence has suffered no prejudice with respect to this matter. 

50. The only witness to have testified about the removal of Hutu women from Nyange church on 
l4 April 1994 was Prosecution Witness CBS.1670 The Majority has expressed concerns with respect 
to the witness' credibility and reliability, but their most significant concern, with which 1 concur. 
relates to his alleged sighting of Ndahimana at Nyange parish on 15 April 1994.'671 I do not 

166
; T. 21 September 2010 p. 73. 

1668 T, 6 September 2010 p. 58. 
1669 See for example, Prosecutor 11

• Kanyarukiga. ICTR-02-78-AR73.2. Decision t}n Gaspard Kanyarukiga's 
Interlocutory Appeal of a Decision on the Exclusion of Evidt!nce. 23 Ivlarch 2010, paras. 8-10. See also Ars(1ne Shalom 
JVtahobali and Pauline /\'yiramasuhuko v. The Prosecutor, Case No. fCTR-97<~1-AR73, Dech-ion on the Appeals By 
Pauline Nviramasuhuko and ArsCne Shalom Ntahobali on the "Decision on Defence Urgent ~-lotion to Dedar~ Part-. of 
tht: f:\ddcr;ce of Witnes&es RV and QBZ Inadmissible'', 2 Julv 2004. paras, 14-15. - ... . 
h,Jo At paragraph 302 of the. Judgement, the !vfojority states ihat it ,;is troubled by the fact that, among all the wltnesses 
I.hat w~re pn~sc:nt at Nyangc.' parish on th<: evening of 14 April 1994, ·witness CBS is the only one vvho rel..'aHs thm some 
Hutus \\:ere rernoved from Nyange church." First, I n◊te that there were approximately 1500 to 2000 refugees at the 
church t.hat evt:ning, and that the vast majority of those potential witnesses to this incid~n1 \.Yere exterminated over tht· 
follo\ving days. The fe;,v survivors \Vl10 testified in this case may not have been in a position tc, witness this incidenL lt 
is clear from the evidence of the three \.Vitnesses who ,vere in a good position to observe what ,vas taking place at tht 
parish in general, CBK, CBY and CDJ. that they v,;ere oflen occupied with l)thcr tasks and \:Vtre not permanent 
observers. 
1671 

I concur ,vith the concern expressed by the Majority in paragraph 475 of tht: Judgt:mt:nt that tbc \.vitness prvvided 
i\VO statements in v.:hkh he said that he did not see NJahimana at Nyange parish oo 15 April 1994 and that he 
contradicted these statements at trial, and thus he cannot be relied upon on this point. I <l(_) not clgree that ,vith the 
Majority at paragraph 213 of the Judgement that the fact that "Witness CBS' statement to Tribunal investigators of 
Fcbmary 1996 was r~corded at the Kivumu tribunal and that bis statement of March 2003 was rcl'.orded at the residence 
of the assistant hourgmestre" is significant. More importantly, l dn not agr~c vvith the )Vtajority's cnnclu~ion at 
paragraphs 219 and 475 of the Judgement that the v,:itncss was evasive on cross-exarninution. I further disagree wlth the
Jvlajority's finding in paragraphs 2 l 9-221 of the Judgement that there \vcre significant discrep:rncics bet\.vt:cn the 
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conclude that his evidence was unreliable in toto. In a first statement 
investigators in 1995, the witness was asked about the '"kind of people who stayed'' at the church. 
The witness replied that·' ... a small number of Hutu women who were married to Tutsi [ were at the 
church]. The Hutu took those women out of the church on Thursday. The next day the killings 
started." In this same statement, the witness also said that he saw the hourgmestre arrive at the 
church each day in a vehicle, and "this happened from Monday (ill Tlmrsday.''1672 ln a second 
statement provided to !CTR investigators in 1996, the ,vitness said that he saw Ndahimana arrive at 
the church in a vehicle on "Thursday'' together with IPJ Kayishema, Brigadier Mbakilirehe, and a 
police officer named Aloys Nishirimbere. "Kayishema came in the church and took the Hutu 
women who were married to Tutsi men out of the Church. The bourgmestre Ndahimana stayed in 
the car.''1673 l inter that when the witness spoke of the ·Thursday" before the attacks he was 
referring to 14 April 1994. Thus, I conclude that the witness has been consistent in his account of 
Ndahimana's presence during the removal of the Hutu wives of Tutsi men from Nyange chmch by 
JPJ Kayishema on the evening of 14 April 1994 since 1995-1996, long before Ndahimana was 
indicted by this Tribunal. 1 farther observe that statements taken by !CTR investigators in this case 
at this time were generally extremely superficial in nature, focusing primarily on the attacks in 
which civilians were killed rather than on the lead up to the attacks. Thus, I consider ihe witness' 
reference to the removal of Hutu women in such an early statement to be of particular significance. 
Further, this incident would have been memorable if the witness believed that it was an indication 
that the fate of the Tutsi refugees had been sealed, as appears to have been the case. Indeed, the 
only reasonable conclusion is that the women were removed from the church in preparation for the 
large-scale attack that was to take place the next day. 

51. finally, I note that Witness CBS's testimony is partially corroborated by Wimess CDJ. a 
witness I believe was credible and reliable, and who testified that he saw Ndahimana at the parish 
on the evening of 14 April 1994. The evidence of Witnesses CBS and CDJ is also consistent with 
that of other witnesses who testified that Ndahimana spent a significant amount of time at the parish 
on l3 and 14 April in the company of Kayishema, Mbakilirehe and other members of the alleged 
joint criminal enterprise. Thus, I conclude that th1; Prosecution has proven beyond reasonable douht 
that Ndahimana was present when Hutu women were removed from the church on t!Je evening of 
14 April 1994 hy fulgence Kayishema and Police Brigadier Christophe Mbakilirehe. The Majority 
has found that "had [Ndahimana] had animus against the Tutsis, he probahly would have played a 
more active role in the removal of the Hntu women than ... staying passively in the vehicle.'' 1674 To 
my mind this is speculative as many high-level perpetrators prefer to remain behind the scenes. 16

" 

and may even wish to leave their victims with the impression that they are on their side. l am 
satisfied that Ndahimana knew that these women were taken out of the church in preparation for the 
large-scale attack that was to take place the next day. Ndahimana was Mbakilirehe's direct superior. 
He was also a higher ranking authority than IPJ Kayishema. Once again, Ndahimana took no 
measures within his authority as bourgmes/re to interfere with the criminal plan. On the contrary. I 

witness' 1995 and 1996 statements \Vith respect to the remoYal of Hutu ,i.·omen from the Church on 14 April 1994, as 
all statements rrovided by \Vitnesses at the time \\\.>:re superficial in nature, 
ir,,,

2 Defrnl:e Exhibit 3, pp,\ 5, 
1673 Defonce Exhibit 4, p, 4. 
1674 Judgement, para. 30 I. 
1675 

As an example of the type ofcons.ideration that may have been in the minds nfperpetratorn at the timt!, see Defence 
Exhibit 42, a ;.vitness statement provided by V/itness CBK to Pro:jecution investigators in 2002 in which the witoes:-. 
said that Father Seromba decided to save some Tutsi children "to prm·e to the advancing RPF for1...'es that he h<1d saved 
Sl>mc Tubis. Father Scromba was convinced of this plan because he ,.vas told the RPF have heard what has happened in 
Nyange and that \.Vhtn they arrive in Nyange, they \.Vtrnld kill hin1 bccau~c of his participation in tht: genocide." 
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am satisfied that his presence during the removal of the Hutu women indicates tha~o~,~~c 
preparations. 

5.8 Co11clusions on l3 and 14 April 1994 

52. On 13 and 14 April 19940 Ndahimana and members of the joint criminal enterprise held a 

series of meetings at Nyange parish. I am satisfied that the Prosecution has established that by 14 
April 1994 members of the joint criminal enterprise had agreed to exterminate the Tutsis ofKivumu 
commune. To this end. they i) transpo11cd Tutsis who had not come to the parish to the church on 13 
April 1994; ii) "disarmed" the refugees to weaken their potential resistance: and iii) removed the 
Hutu wives of Tutsi civilians from harm's wav. While no evidence has been adduced suggesting 
that Ndahimana was among the most forceful advocates of the plan. or that he had a pre-existing 
antipathy toward the Tutsis of his commune-- indeed l recall that he had arrested some of the 
individuals who mav have been involved in the earliest attacks on 9 and l O April 1994--the 
Prosecution is not required to prove ··personal enthusiasm nor satisfaction, nor personal initiative in 
performing the relevant contribution to the common plan.'"1676 Ndahimana was the highest ranking 
political official in Kivumu commune and at Nyange parish. He spent a great ,kal of time in the 
company of members of the JCE and was thus aware of the intent of individuals such as Seromba, 
Kayishema, Ndungutse and Kanyarukiga. Fmther. it is my view that had the members of the JCE 
believed that Ndahimmrn was opposed to their plan and/or that his contribution to the plan would be 
insignificant, they would have excluded him from their discussions. Ndahimana participated in the 
transfor of Tutsis who had not come to the parish to the church on 13 April 1994. I le was, at the 
very least. aware of the disarming of the refogees on 13 or 14 April 1994, and he was present while 
Hutu women were taken out of the church on the evening of 14 April 1994. He would have known 
that the four gendarmes assigned to Kivumu commune would not be in a position to protect the 
refugees from the coming onslaught. He did not ask the prefet or state agencies for more 
reinforcements on that day. More importantly, he did not assign the armed communal policemen. 
under his direct control, to protect the refltgees. J am therefore satisfied that the only reasonable 
conclusion on the totality of the evidence is that by 14 April 1994 Ndahi111ana shared the criminal 
intent of individuals such as Fulgence Kayishema. Gaspard Kanyarukiga. Telesphore Ndungutsc 
and Athanase Seromba and was therefore himself a member of the joint criminal enterprise. 
Ndahimana's contribution to that enterprise will be discussed in more detail below. t.sn 

6. 15 April 1994 ("15 April") 

6.1 General Overview of the Day's Events 

53. When taken together. the evidence suggests the following sequence of events on 15 
April 1994 at Nyange Parish: i) Between 8:00 a.m and 10:00 a.m, members of the joint criminal 
enterprise met together at the presbytery; ii) following this meeting Hutu assailants began throwing 
stones at the Tutsi refugees, but the Tutsi refugees were able to repel them back to the Statue of the 
Virgin Mary; and indeed it may be that the assailants were deliberately trying to lure the Tutsi men 
away from the church building 1678 iii) sometime between 11 :00 a.m and l 2:00 noon, members of 
the joint criminal enterprise met at the CO DEKOK! building located by the Statue of the Virgin 
Mary; iv) following this meeting, a man named Rukara climbed atop Kanyarukiga's shop, also 

t
676 

Kvoi!ka (AC) Judccmcnt, paras. 105-106. 
1677 j)' 00-8 OJ . 1 ssent paras. _ ~ .:.. 1. 
1678 

T. 27 January 2011 pp. 11-13:\VJtness ND6 testified that the attackers <leliberatclv lured tht: ref'ug~cs a,vav from the 
chun.:h. \Vhilc J have concerns about this 1-vitness' overall cre-dibilityi his evidence on ·thh pojnt is pla;i.'>ihJe. • 
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located in the area of the Statue. and began throwing grenades at the advancing ~el~ling a 
significant number. The surviving refugees then retreated into the church. Dozens or more refugees 
who were unable to get into the Church building were killed by assailants using firearms in the 
church courtyard. Assailants then tried to attack the refugees inside the church using a panoply of 
schemes. They shot through the church windows, they tried to burn down the doors of the church or 
the entire stmcture of the church, and they attempted to blow up the church using dynamite. When 
aJJ these eflolis failed, Father Seromba called on the assailants to bury the victims. A bulldozer 
from the Astaldi company was brought to the church for this purpose, and the corpses of those 
refugees who were killed outside the church were dumped in a pit by the Caritas building. The 
remainder of the allernoon is not as clear. lt would appear, however, that some at the scene already 
contemplated using the bulldozer to attack the structure of the church, but it began raining and the 
bulldozer got stuck in the mud. A group of assailants then went home, while another group 
encircled the church to ensure that refugees could not escape during the night. Members of the JCE 
then met at the presbytery again that evening. 

6.2 Introduction to assessment of evidence 

54. l am satisfied that Ndahimana attended the funeral of Dr. Juvenal Ntawuruhunga in the 
very late morning or early afternoon of 15 April 1994. I also believe that the Defence evidence 
indicating that Ndahimana traveled to Kibuye to see prefi.,t Clement Kayishema that afternoon is 
reasonably possibly true. However, there are significant clements of the Defence case for this day 
that T do not accept as true because I have serious reservations about the credibility of Defonce 
witnesses and believe the Defence evidence has been owrcome by more compelling Prosecution 
evidence. In addition, l observe that the Defonce witnesses displayed a remarkable memory for 
times given the 17-year lapse between the events at issue and their testimony in this trial, and that 
the times provided appear to have been neatly tailored to exonerate Ndahimana. Thus, while cenain 
aspects of Ndahimana's alibi are reasonably possibly true, I am satisfied that the Prosecution has 
proven beyond reasonable doubt that Ndahimana was present at Nyange parish on the morning of 
15 April 1994, that he participated in two meetings with other members of the joint criminal 
enterprise while there and did not leave until after the start of the second attack that day. The 
Prosecution has further established that Ndahimana returned to the parish on the evening of l 5 
April 1994 and again met with members of the joint criminal enterprise. 

6.3 Defence Witness Credibility 

6.3.1 Witness Therese Mukabideri 

55. Witness Therese Mukabideri provided Ndahimana with an alibi from 5:00 or 6:00 a.m 
until the early afternoon. 1679 She is the onlv Defence witness who testified to having seen 
Ndahimana before 11 a.m. on this day. The lv1ajority has found this witness, among others: lo be 
·'generally ciedible."' 1680 I respectfillly disagree and indeed have grave reservations about this 
witness' credibility. The witness testified that she first met Ndahimana at her wedding in 1986. 
Ndahimana was one of her husband's friends and was also the godfather of her late husband's sons. 
The witness arrived in Kivumu from Kigali on 12 April 1994 and went to visit Ndahimana either 
the same day or the following day. Ndahimana arrived with the body of the witness' husband at her 
home on 14 Apri I 1994, and spent many hours with her prcparit~g for, and presiding over. her 

1679 T. 7 February 2011 p. 68. 
JoiM Judgement para. 255, 
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husband's funeral. ""1 Other witnesses described Ndahimana as the ''Master of Ce~t~t lw 
fi.meral. 1682 Yet, when asked on cross-examination whether she and Ndahimana were close friends 
she answered "l would say no.'' 168

·' While I acknowledge that there is no scientific measure for the 
"closeness" of a friendship, J am of the view that she and Ndahimana were sufficiently close that 
she had a motive to exculpate him. 1684 Similarly, I believe she may have downplayed the nature of 
her friendship with Delence Witness Mukankusi in order to minimize the appearance of collusion 
between the two witnesses. 1685 I further note that while the witness was relatively precise about the 
times she saw Ndahimana at her house on 14 and 15 April, and said he assisted her in organizing 
the funeraL she provided no detail on the nature of this assistance. Finally, the witness· hushand 
was killed on the night of 13 to 14 April and thus her memory of the surrounding days may have 
been shaken by the trauma of this event. For these reasons, l do not find this witness reliable except 
where corroborated. 

6.3.2 Witness Beatrice Mukankusi 

56. The Majority also found that Witness Beatrice Mukankusi was "generally credibJe:' 1086 

Again, l respectfully disagree. Witness Mukankusi testified that when she arrived at Mukadiberi's 
house "slightly before 11 o'clock'' Ndahimana was already present. 16

'
7 The witness did not explain 

how she could be so precise about her time of arrival at the house 17 years after the events at issue. 
Indeed, when asked a question about a particular incident on cross-examination, she stated: "You 
are complicating my life, really. You are asking me to give you the time for events which happened 
in 1994? Come on. Do you really think l can remember the times at which all the events took 
place?"

1688 
Fm1her, when asked the time at which she informed Ndahimana that she had seen stone 

throwing at the church. she answered: ''We did not look at our watches, and it was a fonerai. We 
did not pay attention to the time." 1689 The witness was only required to say whether she informed 
Ndahimana of this incident immediately upon a1Tiving at the funeral or whether she did so later. 

57. I also friund that this witness was evasive in answering questions on cross-examination, 
even when addressing relatively minor discrepancies between her testimony in the Seromba ease 
and her evidence in this trial. The witness was elusive even when answering the most 
straightforward questions. For example. when asked whether Tutsis were targeted in April 1994. 
she responded ''when you say that it was the Tutsis who were concerned or targeted, what l would 

. th t ll 1· 'd '' 169
r, "'h k d dd . · 1· d' b say 1s a we were a a rm . · · v-i en as ·c to a· rcss a more s1gnr 1cant 1screpancy .etween 

her evidence in the Seromba trial and her testimony in this trial with respect Ndahimana's presence 
at Nyange church she was particularly evasive, stating: "[b]ut if J answered in that way that 1 did. 
it's because that question was put to me during that trial. Otherwise I didn't have that information. 
At the time of the events I was not aware of this information." 1691 

'°81 T. 7 February 201 I pp. 67-68. 
ffj~.:.: See for example, Witness Beatrice I\fokankusi: T. 7 February 20 I! p. J 5: V/itness Th&r~se rvtukabidcri: L 7 
February 2011 p. 68; Wimess Anicet Tumusengt:: T 12 May 2011 p. 7. 
1 

"~J T. 8 February 2011 p. I 6. 
1634

T. 8 Febrnary 2011 pp. 18-19. 
1685 

T. 8 Febniary 20 I l, pp. 18, 23. 
16

% Judgement, para. 255. 
lhS~ '[. 7 February 2011 pp. 45-46. 
1683 T. 7 February 2011 p. 33, 
16

t<', T. 7 February 20 l 1 p. 46. 
1

~'
90 

T. 7 February 2011 p. 36. 
1c

91 T. 7 February 201 I p. 51. 
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58. Finallv. I am concerned by the witness' certitude that no meeting to incite Tfi(pop~ion 
to attack the refugees at Nyange p;rish could have taken grace on 14 April 1994 at Mutanoga 
square.1''"2 On the evidence of Witnesses CDL 11

'
93 and CNJ,1 94 I am satisfied that such an incident 

did take place at that location on the afternoon of 14 April 1994, although the Prosecution has not 
established beyond reasonable doubt thar Ndahimana participated in this incident. For these 
reasons, I have significant concerns about this witness' credibility. 

6.3.3 Witness Anicct Tumusenge 

59. I respectfully disagree with the Majority's conclusion that Witness Tumusenge was 
I k . . "'16"' d I I d l h . ' ~ ·1 t 1· I h' "uns rn ·en on cross-exam mat 1011. · In eec, am conceme ,y t e witness ,a, ure o c 1sc ose ,s 

prior arrests in Rwanda and Kenya when asked about such arrests by the Prosecution, and did not 
find his explanation for failing ro mention these incidents persuasive. 1696 More importantly, 
although the details are unclear, it wou.ld seem that in June I 994, Ndahimana provided the witness 

. I . . I l C d C 11· . d h j' I . 1· ·1 1697 'l'h ·h'] w1l 1 assistance at a t11ne w 1en 1e ,eare · wr 1s secunty an t at o us am1 y. · us, w , e some 
aspects of the witness' testimony were credible. l believe he had a molive for adjusting details, 
including times, to protect the accused. 

6.3.4 Defonce Witness Clement Kavi~h~ma 

60. l share the Majority's concerns about Witness Clement Kayishcmai 698 l wish to stress, 
however, that Kayishema was tried and convicted bv this Tribunal for his participation in the 1994 
genocide, and is currently serving a sentence of !if; imprisonment, 1609 and that he testified that he 
intended to present "new evidence'' to the Tribunal that would exonerate him. 1700 as is his right 
pursuant to Rules 120-123. I consider it ofpaiticular significance that the witness does not consider 
his case to be closed, and observe that given his position as prefet at the time of the events at issue, 
it is in his legal interest to testify that he and his subordinates, including Ndahimana, did all they 
could do to provide security in Kibuye prefecrure. That said, it was the witness' position that he did 
not "have any subordinates,'' and that hourgmestres in particular were entirely autonomous, a claim 
about which [ am sceptical. rn>i 

61. There were also numerous discrepancies, both minor and significant. between the 
witness· testimony in this trial and that in his own trial. For example. Kayishema testified in this 
case that two bourgmestres participated in the massacres. However, in the evidence he gave in his 
own case in September 1998, he said that he did not know any "personality of the communes". who 
had participated in the Muhuga massacre. The witness claimed that he learned about the activities 

1692 T. 7 February 2011 p. 1 L 
i,m T 12 November 2010 p. J 
16

()
4 

T. 4 November 2010 p. 50: 1 am satisfied that Karetevi and Mutanoga market/square \\'(:re the same location, 
['()"' ,, ~ 

•J ) Judgement, para. 486. 
'°96 

T. 12 May 2011 pp. 18. 20. 23-24. 
'"

97
T p .\{' · 0 011 21 1608 . - • il) .,_ p. • 
JudgemenL para. 490. 

1
~: Prosi.'cutur i·. Kayish,.;ma and Ru::indona, lCTR-95-1-A, Judgement, l June 2001, Disposition. 

1 
''_'

0 T. 18 April 2011 p. 49. 
"'''T. l8April201I p. 7. 
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of the two bourf!mestres after his own trial. and denied 
Ndahimana."02 r'find this explanation unpersuasive. 

31! December29 
that he altered his accoun~ !rotect 

62. Kavishema further testified that Ndahimana came to the prefecture on l5 April after 
2:00 p.m. to a~k for reinforcements but that Kayishema could provide no more gendarmes because 
thev had all left for Kigali. 1703 However, at Kayishema's own trial, Kayishema testified that the 
ge1;dar111es left Kibuye on the evening of 15 /1.pril 1994.

1704 

63. Generally, I find this witness to be unreliable and cannot rely on his evidence. 

6.3.5 Leonille Murekevisoni 

64. I conc_ur with the Majority's assessment of the credibility of Defence Witness Leonille 
Murekcyisoni. 170

' 

6.4 Conclusion on the Alibi 

65. [ am satisfied that Ndahimana was not present at Nyangc parish during the afternoon of 
15 April 1994, and that he pmticipated in the ftmeral of Dr. Juvenal Ntawuruhunga during his 
absence from the parish. It is also reasonably possible that he traveled to Kibuyc to visit prcfet 
Clement Kayishema. Given the passage of time, however. J believe that the Defence witnesses may 
have been mistaken with respect to the precise times that Ndahimana arrived at the funeral, left for 
Kibuye, and returned from Kibuye. 

66. It is the Defence case that when Witness Mukankusi informed Ndahimana of the 
lighting at Nyangc parish that she had witnessed on her way to the funeral, Ndahimana departed 
almost immediately for Kibuye 17

0b where he asked the pr~fel to provide reinforcements for the 
protection of the refugees. 17O7 First, as discussed above, I am satisfied that Ndahimana was aware 
on 14 April 1994 of the impending attack of 15 April. and therefore do not believe that Ndahimana 
learned of the attack from Witness Mukankusi. Second, as Clement Kayishema was the only 
witness to have testified about the substance of his meeting with Ndahimmm that day, and I do not 
find this witness 10 be credible, I accord no weight to his evidence that Ndahimana came to seek 
assistance to protect the refugees. Indeed, circumstantial evidence mitigates against such a 
discussion. Although the four gendannes assigned to Kivumu commune may not have been under 
the direct de jure authority of any single individual in Kivumu commune, it would appear that they 
were involved in discussions about the fate of the refugees and followed the instructions of 
members of the joint criminal cnterprise. 1788 Thus, I am satistied that Ndahimana did not believe 
that any number of gendarmes would protect the refugees. In addition, had Ndahimana wanted to 
reinforce the gendarmes he could have assigned the communal police to protect the refugees at the 

1702 T. 18 April 2011 pp. 41-42; T. 19 April 2011 pp. 4-8. Transcripts of Kay'tshema's kstimony in his m:vn case tiled as 
Prosecution Exhibit 61, 
1703 T. 18 April 2011 pp. 31. 33-34. 44; T. 19 April 201 Ip. 8. 
1704 

T. 19 April 2011 pp. 8-9. Transcripts of Kayishema's testimony filed in his ovm case as Exhibit Prosecution (il, 
1705 Judgement para. 484. 
1706 T. 7 February :;0II pp. 15-16. 
17

~
7 

See Witness Anieet Tumusenge: T. 12 May 2011 p. 9; Witness clement Kayishcma. T. 18 April 2011 pp, 3 l ~.32, 
17

v

3 T. 1 November 2010 pp. 15~16. T. 2 November 2010 p, 16; \Vitn,~ss CBR testified that on 14 April, Ndungutse and 
Kayisbema spoke ,.vith the gendarmes armed with guns. l'he gendanm:s advised the assailants that bec.:mse the refugee:-. 
for outnumbered the attackers, the assai!ams should postpone their attack. See also Witness Y,-\U: L !5 September 
21)10 pp. 46-47. 
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parish. As r will discuss in further detail below. I am satisfied that there were at lea~lcven 
communal police officers working in Kivumu commune at ihe time of the events.

1709 
I will not 

speculate on the real purpose of Ndahimana' s visit to the pr4fer on 15 April I 994, if indeed such a 
visit took place. but am nevertheless able to conclude that the Defonce account is not credible. 
Finally. while Witness Tumusengc's evidence that he and Ndahirnana returned to the luneral alter 
visiting the prcjet hut before going home is reasonably possibly true, r believe that he may have 
adjusted the tirneline of this visit to protect the accused. 

6.5 Other Defence Evidence 

67. Witness ND24 manned the roadblock just outside Nyange parish and participated in the 
attacks on Nyange parish that took place on 14 and [5 April 1994. 171

(' According to the witness, on 
15 April 1994, he only saw Ndahimana arrive at the roadblock on 15 April 1994 at approximately 
8:00 to 9:00 p.m and then leave again shortly thereafter.1711 Ndahimana could not have passed 
through the roadblock between 14 and 16 April without the witness knowing about it: '·A person 
like him couldn't have passed through such a place without people knowing.'' 1712 As discussed 
above, l do not find this witness credible or reliable. 1713 I fmiher note that the witness insisted that 
the only firearms used at the parish on 15 April were grenades, a point contested by numerous 
witnesses who testified that other firearms were used. 1714 

68. Witness ND22 testified that he participated in the attack at Nyange parish on 15 April 
1994, 1715 but that he did not see Ndahirnana there that day. 1716 The witness also testified that at an 
unspecified point, Kayishema asked about Ndahimana's whereabouts and Ndungurse answered that 
"h h ·\ h" l'" d h J k '" 1717 l h h. . 1· J e a, gone to see is nen s, t e 11 'OTmtvr·. note t at t 1s witness was an accomp ice all( 
therefore consider his evidence with caution. ln addition. I believe that there were at least 4000 
people at Nyange parish, including both refugees and assailants, on 15 April I 994, and therefore 
that it is possible that Ndahimana was present and that Witness ND22 did not see him. Finally, 
Ndahimana was not present at the parish during the entire day of 15 April 1994. thus l accept that 
Kayishema may have asked about his location. However. even if true, this evidence would not 
signify that Ndahimana was never at the parish on that day. 

69, Witness ND6 also participated in the attacks at Nyange Parish on !4, 15 and 16 April 
1994,

1713 
but did 110! see the bourgmestre on 14, 15 or 16 April 1994. 1719 I respectfully disagree with 

the Majority's assessment that because the witness completed his sentence for his pa1ticipation in 
the events at Nyange church, his evidence does not require cautious review. 172° Felons have a range 
of motives for embellishing the truth. Some may hope to curry favor with the current regime, others 
may harbor such expectations in the event of regime change. Some may owe consideration tf.l 

powerful individuals in the communities in which they live, whether connected to the regime or not, 

170
'' Dissent para. 211. 

17
H• T. 21 February 201 l pp. 3, 22, 32, 

im T. 21Februarv 2011 p. 12. 
1712 T. 21 .Febrna;y 1011 pp. 27 (quoted), 28-29. 
1713 Dissi:-:nt para. 29. 
1714 T. 21 Februarv 201 l p. 4 L 
111

' T. 20 April 2lll l pp. 14- 22. 
171"T20April20ll p,20. 
1717 'I' 2(.l A 'I 0 011 . " 20 2 . :pn- pp.6-,, .4. 
ms T. 27 January 201 l p. 1 S. On this basis1 J also disagree with the M..tjority's a.ssessmcm of Defence \\fitness ND24 at 
paragraph 499 of the Judgement. 
1719 T. 27 January 2011 pp. l7m 18, 25. 29. 34 (IC;;;;). 
1720 Judgement, para. 261. - - , 
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while others may expect to receive such consideration in the foture. 1721 In addition, a~mle~ f 
accomplice witnesses in this case appeared intent on pointing the finger exclusively at the particular 
individuals they held responsible for instigating their own criminal acts. 1722 The motives for 
misrepresentation or embroidery are many, and l am ofihc view that an individual who has been 
found guilty of far more grievous crimes than perjury cannot be presumed to be telling the truth. 
Thus, when a convicted genocidaire testifies, whether for the Prosecution or for the Defonce, that 
witness' credibility requires particular scrutiny, and I prefer to rely on such evidence only where 

b d I h . 11· I . I 177 ' cono orate un ess t ere ts a c.ompe mg reason to re yon 1t: a oni=. ·-

70. l forther respectfolly disagree with the Majority's conclusion that this witness was 
"generally reliable and credible.''' m Witness ND6 was a low-level perpetrator associated with 
Tclesphorc Ndungutse, and his evidence focused almost exclusively on Ndungutse's rok in the 
attacks and what the witness learned from Ndungutse. He mentioned_ no other important 
perpetrators or leaders apart from Witness CDL and Fulgence Kayishema, 172

' but when he referred 
to the latter two men he did not indicate why he believed that they were responsible f,)f the attacks. 
l am also troubled by the witness' evidence that he did not see any either conseillers de secteur or 
assistant bourgmestres at Nyange parish on either 15 or 16 April 1994. Despite the trial's focus on 
the activities of Ndahimana, ample evidence was adduced that individuals holding Sllch positions 
pa1ticipated in the attacks on Nyange parish. 1726 The witness also testified that communal police 
officers only arrived at the crime site after the killings on 15 April and that they ·'were surprised" to 
see "this horrible scene". 1727 As I will discuss in more detail below. 1728 I am satisfied that at least 
nine communal police officers were present at the parish during the attacks of 15 April and 
participated in the attacks, thus l cannot credit the witness' testimony on this issue. i note that 
consei/lers de secteurs, assistant bow:{;mestres and communal policemen were all alleged by the 
Prosecution to have been under the effoctive control of the bo11rgmes1re in April 1994. Thus, this 

p:::i See for example \Vitness CBR: T. 2 "Novembt::r 2010, pp. 4-(, {JCS). The \vitness testified that influential memb(~rs 
of Gaspard Kanyarukiga's family, to ,vhom his ,;vite, Defence \Virness ND2 L ·was relat.;:d, exi;;rted prc:-~ure on the 
witness and his \vifo to testify for the Kanyarukiga defence. \Vhen this failed members ofKanyaruLiga's family bribed 
members cif the community to testif)' falsely against the ,vitness. Although Witness CBR was an acuimplice, this 
evidence is plau~ible as he confessed to a significant number of crimes both to the Rwandan autborilies and to thi.s 
Tribunal but appears to argue: that atler the Kanyarukiga trial he ,v..is additionally charged -vvith crimes he did nnt 
commit. His evidence also confirms that he '-Vas tried more than once for his participation in the crimes at Nyange 
parish by R\vandan authorities. \Vitnesses CDL and I3X3 also said that thev had J-.ecn tried and c~)nvicted more than 
{1J1(;e for crimes related to the genocide. Thus, I cannot agree with tht: prcsu~1ption that oni.:e a genoc·idaire has served 
~]-~~ sentence he has nothing more to foar or gain from the Ibvandan authorities or the community around him, 
1 ~~ ... For example: \Vitness ND6 and Ndungutse and \Vitness ND24 and Fulgence Kayishema. 
u,.J T. 12 N~)vem/J.cr 2010 pp. 33-34 {ICS). 
1724 Judgement para. 507. 
1725 T. 27 January 2011 pp, 15-16. 
1
7.2° See for example, Witness CDL: T 12 November 20 lO. p, 12 (CS, 19-20 .. T. 19 Nm·ember :201 Op. 16: discussing 

the role of assistant bourgmestres Gilbert Ruh,•v,izangoga Kanani and VCdaste Murangwabugabo (aka Murende). 
Witness CBf: T. 1.4 September 2010, p. 39, \Vitness CBR: T. 1 November 2010 p. 24: testified that Murangvvabugabc1 
participated in the planning on 16 April 1994. Witness CNJ: T, 4 Nmember 2lHO p. 57. 59: :Stl\v Murang,vabugabo 
participate in the attdck on 16 April 1994. \Vitne;-;s CBT: T, 7 Septemher 2010, p. 43. 47: testified that r...·omeiller Jean 
Marie Vianney Habarugira participated in t11~ l5 April 1994 attack Witnes:s CHK: T. 9 November 20!0 pp. 53-54: 
testified that Haburuiga participated in the meeting at the presbytery on the evening of 15 April 1994. \VilncS-~ CBN: T. 
13 September 2010 p. 22-23: k:stificd that Habaruriga participated in the 15 April 1994 attack. Witness YAU: T. 6 
September 2010 pp. 26<!7, T. 15 September 2010 pp. 42-43 tcstifoid that Habaruriga met with other member~ oftht: 
JCE on 15 April 1994 and participated jn the kjJJings that Jay. Witness CBK: T. 3 November 2010 pp. 16-17: testified 
that he saw conseiller Laurent Sindabyem¢ra pctrticlpate in the meeting of members of the JCE on the evening of 15 
A£ril 1994 . 
11

"
7 T. 27 Januarv 20 l l pp. 29-3L39-41. 

172:-io·--- ~211 _ 1 s:sem:, para, . 
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particular testimony appears to have been deliberately tailored to slneld the accused 1 potentw-' 
A11icle 6 (3) liability, and this casts doubt on the witness· evidence with regard to Ndahirnarm's 
Article 6 (1) liability. 

71. It is also significant that the witness insisted that no meeting was held at CODEKOKI 
before the attacks on 15 April, and that no meeting was held on l 5 April involving communal 
authorities anvwhere at Nvanoe church or in its vicinitv. He argued that if anv such meetings had ., .; '° ~ w IT.,9 
taken place, Ndungutse would have told the attackers, including the witness, about it. • I am 
disturbed bv the witness' certitude on this issue and do not find his reasons for this certainty 
persuasive. 'The witness also testified that on 15 April he over heard Ndungutse telling ";'itncss 
CDL: "Our leader [Ndahimana] has abandoned us. He's forgotten us. \\!here is hc?"

1 
'·
3
" hut 

Witness CDL made no mention of any such conversation during his own evidence. Taking all these 
issues together, l have substantial reservations about the witness' overall credibility. 

72. [ also observe that given the number of persons at Nyange parish on 15 April, the mere 
fact that Witness ND6 did not see Ndahimana at the parish does not mean that Ndahirnana was not 
there. This same analysis holds for Witnesses ND7, NDI 1 and ND12, who were refogecs at the 
parish rather than accomplices, but testified that they did not see Ndahimana at the parish on l 5 
April. 

73. Witness ND7 also testified that she could see the church and bell tower from her 
position in the presby1ery. Having participated in a site visit. I do not believe this was possible. 

74. I am concerned by Witness NDl 1 's insistence that no meeting took place al the parish 
that day, and that if a meeting had taken place he would have seen it. 1731 The witness, a refugee, 
explained that he began the day of 15 April inside the church and that when the attackers arrived he 
went outside to throw stones at them. He later retreated back into 1he church. When asked what he 
could see from the church that day, Witness ND l 1 answered that the refugees could see what was 
happening outside because he went to the bell tower from which a broad view of the area was 
possible. However, when asked how long he stayed in the bell tower, the witness answered: "One 
couldn't go there and stay for a long time. You could go there for two minutes .. .'' 1732 I also note that 
the witness said that he could not say whether Father Seromba had been at the parish on 14 and l 5 
April. 1733 while the vast majority of witnesses said that Seromba was present and no witness said 
that he was not. Given that the witness spent much of the day hiding inside the church, together 
with over 1,000 other refugees, and that he was only able to make short visits to the bell tower, l 
find his conviction (hat he would have seen a meeting if it had taken place dubious. l also question 
his motives for making such an assertion. 

75. Witness NDJ2 testified that Ndahimana saved his life on the night of 15 April 1994, and 
thus the witness had a motive to exonerate him. Further. Witness ND 12 said that when he saw 
Ndahimana later that night at Ndahimana's home, Ndahimana asked the witness about conditions at 
the church.1'34 The Defence itself concedes that Ndahimana went to the parish that evening. 173

' 

17
~•) T. 27 January 20 I J p. 14. 

1730 
T. 27 January 2011 pp. l 5, 26; T. 27 January 2011 p. 32. It Yvas a ten minute walk from ·r-..:yange Church to the 

communal o(fo..:e. 
1731 T. 18 Januarv 2()11 p. 35. 
173

' 'I. 18 January 2011 pp. 52. 65. 
1733 T. 18 Januarv 2011 p. 46 (lCS). 
1734 T. 18 January· 2011 pp . .17-38, 40, 50, 54-55. 
ms Defence Notice of Alibi. 
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Thus, either Ndahimana misrepresented his knmvledge of events at the parish to the Jest on tn'? 
night of 15 ApriL or the witness was untruthful about their discussion at trial. FinaHy, l observe that 
Witnesses ND\ 1 and ND\2 fled from the church together on 15 April 1994.m

6 
Witness ND] 1 

explained that they were neighbours during the events and that they remain neighbors today. They 
sec ea~h other ~!most every day, and during ''the mourning period'' discussed the events that t~t~ 
place m l 994. They also travelled together to Arusha although rhey were not housed together. 
Thus, I take into consideration the possibility that the two witnesses may have discussed issues 
related to their evidence in advance of their testimonies. 

6.6 Conclusion on Defence Evidence for 15 April 1994 

76. For the reasons discussed above. I believe the Defonce evidence that Ndahimana was not 
present at all at Nyange parish on 15 April l 994 could be overcome by more compelling 
Prosecution evidence. 

6. 7 Prosecution Evidence 

77. A number of Prosecution witnesses support the Defonce evidence that Ndahimana 
attended a funeral on 15 April 1994. They, however, alleged that he attended after leaving Nyangc 
parish between about 11 :30 a.m and 2:00 p.m on 15 April 1994. ms 

78. At trial, nine Prosecution witnesses--CBK, CBY, CBS, CBT, CDK, CNJ, CBR. YAU 
and CBI-- placed Ndahirnana at Nyangc parish on the morning of 15 April 1994. All nine witnesses 
provided statements prior to Ndahimana·s indictment by this Tribunal. Of those witnesses. only 
three. CBR, CBI, and CBT, referred to Ndahimana's presence at the parish on the morning of 15 
April 1994 in these early statemcnts. 1739 While this is troubling, l do not believe that the failure of 
those witnesses to mention Ndahimana's presence in their first statements necessarily renders their 
evidence at trial on his presence unreliable. Many of the witnesses' first statements were vague; 1740 

a number appeared to concentrate primarilv on the role of Athanase Seromba: 1741 and others 
focused on the most visible leaders of the ~ttacks. 1742 This latter point is significant because no 
witness alleged that Ndahimana personally led groups of assailants on this day. 

79. The Majority has concluded that a '•detailed review of the Prosecution evidence shows 
the evidence to be inconsistent regarding the two alleged meetings. First. it is not clear which of the 
two meetings happened first or which one started the attack. More importantly, the timing of rhe 
meetings in relation to the start of the attacks is unclear.'' 1741 I respectfully disagree, as l will now 
explain. 

173: \Vhness ND12: T, 19 January 2011 p. 8; \\lir1wss NDI 1: T. 18 January 201 I pp. 37-38, 40. 50, 54-55. 
m, T. 18 January 2011 p. 56. 
1738 

See for example \Vitncss CBT: T. 7 September 2010 p. 42: T. 8 Septt·mbcr 2010 pp. 5, 9, U~ \Vitness CDK: T. 9 
November 2010 p. 19; Witt1ess CNJ: T, 4 November 21)10 p. 54; Witnes:.:; CBR: T. 1 ?\'ovemher 2010 p. 23, ·r. 2 
November 2010 p. 23. 
1 7 ➔'

1 

Witn~ss CBR: Defence Exhibit 32: Witness CBI; Defonce Exhibit 25 fB); \Vitn(:ss CBT: Pro;;ccution Exhibit 3. 
1740 See for example, Witness CBN:· Defence Exhibit 16 (A\ \Vitness (BY: Defence Exhibit 67; \Vitnc:ss CDZ: 
Defence Exhibit 15. 
1741 See for example, Witness CBI: Defence Exhibit 25 (A); Witness YAU: Defence EAhibit 30 (/\)~ Witness CBK: 
Defence Exhibit 40; \Vitncss CBY: Dde"nce Exhibit 67. 
1742 

See for Example: \1/itness CDK: Defrm:e Exhibit 56: Witness CNJ: Defence Exhibit 44; \1\,"itnes:-, CBN: Defence 
Exhibit 16 A: \\fitness CBY: DeJenee Exhibit 67. 
1 
H

3 Judgement, para. 541, 
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6.7.1 Earlv Morning Meeting, and the first ,'}jtack 

80. Witnesses CBK. CBY and CBS all testified that they saw Ndahimana at Nyange parish 
on 15 April 1994 before the attacks began that day. Both Witnesses CBK and CBY saw Ndahimana 
at the presbytery in the company of Fulgence Kayishema, and Gaspard Kanyarukiga. among others. 
Witnesses CBK and CB Y were both well placed to observe what was taking place at the presbytery 
during the events at issue, both gave detailed descriptions of what they saw, and I can find no 
motive for either to lie or exaggerate. In addition, neither appears to have been zealously 
determined to implicate the accused as neither testified that he was present at Nyange parish during 
the attacks that day and neither witness said that he heard the discussions that took place that day 
between members of the JCE. I have greater reservations about relying on the evidence of Witness 
CBS with respect to his sighting of Ndahimana during the early morning of 15 April. Wliell 
interviewed by !CTR investigators in 1995, Witness CBS was asked to discuss the activities of the 
bourgmestre during the attack on the church. He responded that he saw Ndahimana arrive at the 
church in a communal vehicle each day from Monday through Thursday. On those days he spoke 
,vith ~endarmes and communal officers. but on Friday, the day of the killings "l did not see 
him.'' 744 He repeated that he did not see the bourgmestre on the day of the attack in a subsequent 
statement dated 2 February 1996. 1745 At trial, Witness CBS explained that the investigator had 
inaccurately recorded his statements. 1746 While it is certainly possible that investigators en-ed in 
taking statements, I have diniculty in believing that they would have erred twice on the same 
significant point. Therefore, I only rely on Witness CBS to the extent that his testimcmy partially 
corroborates the more reliable evidence of Witnesses CBK and CBY. 

81. The Majority has found ··that the Prosecution w itncsses do not corroborate each other 
regarding the precise time, location or consequences of the mceting."1747 I rcspcctfolly disagree. l 
note that Witness CBK testified that the meeting took place al approximately 9:00 a.m. while 
Witness CHY spoke of a meeting at 8:00 a.rn, and that while both witnesses referred to the presence 
of Fulgence Kayishema and Gaspard Kanyarukiga at this meeting, they differed on the other 
participants. To my mind such discrepancies are to be expected given the passage of iirne and the 
chaos of the day. With respect to the location of the meeting, Witness CBK offered the most precise 
account. He testified that the rnen first met together in the bishop's room in the priests' Jiving 
quarters and then came down together to the secretariat. which is located in the presbytery, where 
they spoke to the attackers. 1748 Witness CBY was less precise teslifying only that he saw the men 
come to see '·the priest" at the presbytery. 1749 Witness CBS did not say he saw Ndahirnana meeting 
with other members of the JCE, but said that he saw him shortly before at the Statue of the Virgin 
Mary, 

1750 
which w,1s less than 200 meters from the church and p~esbytery. mi These accounts ar; in 

no way inconsistent. 

1
;

44 
Defenco;;'; Exhibit 3. p. 7. T. 6 September 2010 p. 50. I infer that \\'hen the \vitness spoke of Monday through 

Thursday he \Vas referring to the dates of 11-14 April 1994, and that \Vhen he said he did not st!e Ndahimana on 
"Friday"' he \Vas. referring to 15 April 1994. 
ti➔5 Defonce Exhibit 4. 
)746 T. 6 September 2010 p. 50. 
1147 Jud11.ement, para. 535. 
1748 \Vit;ess CBK: T. 3 November ~010 p. 12. 
iw; Witness CBY: T. 9 November 2010 p. 53. 
i,so T. 6 September 2010 p. 22. 
1751 

Although the Registry failt:d to take note of it in iL.:; Site Visit Repo1t, I observe that my colleagues and 1 informally 
agre~d during the site visit that the Statue of the Virgjn Mary and Kanyarnkiga's pharmacy were less than 200 meters 
mvay from the Nyange church building. 
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82. As to the consequences of the meeting, all three Prosecution witnesseJsJ~tffii( 
Hutu assailants armed with stones and/or traditional weapons attacked the refugees soon alter they 
saw Ndahimana early that moming. 1752 Thus, I farther respectfully disagree with the Majority's 
conclusion that "Witness CNJ ... was the only witness to testify that stone-throwing was already 
ongoing before the authorities met at the Statue of the Virgin Mary" later that morning.

1753 
In 

conclusion, on the evidence of Witnesses CBY and CBK, which is partially corroborated by 
Witness CBS. I am satisfied that at approximately 8:00 or 9:00 a.m on 15 April I 994, Ndahimana 
met with Fulgence Kayishema, Gaspard Kanyarukiga, and others at the presbytery. Although no 
evidence was adduced about the theme of the meeting, I believe the only reasonable inference is 
that these individuals discussed the attacks that were to take place that day. 

6.7.2 Second Meeting and Start of the Second Round of Attacks 

83. Witnesses CBT. CBI. CDK, CNJ, CBR and YAU all placed Ndahimana at the parish 
sometime between 11 :00 a.m and I :00 p.m at the start of the second round of attacks that day in 
which the assailants used live ammunition, including grenades, against the refogecs. 

84. In her first statement to !CTR investigators in 2000, Witness YAU said that the only 
authority she saw at Nyange parish on 15 April 1994 was Conseiller Vianney. 1754 While this is 
troubling, J consider it of significance that in the Seromba trial she mentioned Ndahimana's 
presence at Nyange parish on that day although she ,vas not specifically asked about him.ms 
Finally, given her time line of events I believe that Witness YAU would have seen Ndahirnana 
before going to hide in the presbytery, and thus I have little reason to doubt her testimony on this 
issue. Witnesses CBT, CDK, CNJ and CBR are accomplice witnesses. l am of the view that not one 
of these witnesses was so reliable that his evidence could be relied upon without corroboration. At 
the same time, [ believe that each of these witnesses was sullkienlly credible to be relied upon in 
the event of adequate corroboration, particularly as there was no allegation of collusion among 
them. I assume that conditions at the parish were chaotic on l 5 April and therefore li.irther consider 
that accomplice witnesses were better placed to observe the attacks as they unfolded from the Statue 
of the Virgin Mary than other witnesses who were either refugees or observers in the vicinity nf the 
preshytery. 1 756 I share many of the concerns raised by the Majority with respect to the credibility of 
Witness CBR in particular, 1757 but note that from his first statement provided to JCTR investi~ators 
in 2000. the witness referred to Ndahimana's presence at the parish during the attacks. m, The 
witness subsequently provided a number of statements both to the Rwandan judiciary and to lCTR 
investigators, and testified in both the Kanyarukiga and Seromba trials. His evidence has been 
detailed from his first statement through his testi1nony in this case. In addition, his evidence is 

1752 Witness CBK; T. 3 Novemb~r 2010 p .. 14; Witness CB Y: T. 9 November 2010 p. 53, T. 10 N~,vcmber p. :10 (!CS): 
Witnes:s CBS: T. 6 Seplember 2010 p. 22. 
1753 Judgement, para. 542. 
175

'
1 Dcfrnce Exhibit 30. 

J
755 Defence E.xhibit 31, p. 17, See also Defrrn.·e Exhibit 31, p. 14: the \.\'itness als() referred to the presence of 

Ndahimana at the JXU'ish on l3 or 14 April 1994 although she \vas noi specificallv asked about him. 
1756 

Thus I Jo not agree with the Majority at para. 555~ of the Judgement that th~ fact that "other Prosecution \Vitnesses 
such as. CBY, CDL, CBK, CBS and CBN, all of whom \\ere prestnt during the attack, dld not testify that ·;\'dahimana 
1.-vas present'' is significant. Witnesses CBY and CBK did not partidpate in the attacks and \vould have remained in or 
around the Presbytery; Witnesses CBS and CBN were refugees. Witness CDL arrived at the sctnc lak-'T that clay. f have 
discussed my concerns regarding those Defenc~cc; v,,itnesscs ,vho stated that Ndahimana was 1wt present earlier. 
P57 
·. · Judgement, paras. 459-460. 

1 7:is Defence Exhibit 32. 
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generally consistent with that of Witnesses CDK, CBT, and CNJ, each of whom prol} detailed 
descriptions of the attack that took place on I 5 April. 

85. Witnesses CNJ. CDK and CBR all testified that Ndahimana, Fulgence Kayishema. 
Kanvarukiga and Ndungutse met together at approximately 11 :00 a.m or soon thereafter at the 
CO[)EKOKJ building or the Starue of the Virgin Mary. and that an army reservist named Rukara 
began throwing grenades at the refugees immediately thereafter, thus launching a second and more 
significant attack on the refugees that day.1 7

'" The Trial Chamher's Site Visit revealed that the 
CODEKOKl building was ,vithin several meters of the Statue and thus these accounts are not 
inconsistent It would~ appear that Witness CBT aITived in the area just after Rukara began throwing 
grenades. meaning after the meeting observed by Witnesses CNJ, CDK, and CBR, but he 
corroborated their evidence that Ndahimana was present at the start of the second attack.

1760 

Witness CDL a high-ranking perpetrator, pai1icipated in the attack on l 5 April and did not see 
Ndahimana that dav. but bv his own account did not arrive until some time after he heard the 
grenades exploding ·from a distance. 1761 Thus, it is possible that he arrived alter Ndahimana left. 

86. Witnesses CBT. CDK, CNJ and CBR all described the attack that followed the meeting 
in a similar manner, and they all described Ndahimana as having played a role at the start of that 
attack, although they differed on eertain details. For example, Wirness CBT testified that he saw 
Ndahimami shoot at the church.1762 while Witness CNJ testified that Ndahimana ordered the police 
to shoot at the church. 1763 While these discrepancies may be attributable to the various vantage 
points of the witnesses, I am only satisfied on the evidence of \Vitnesses CBT. CBf. CDK, CNJ. 
CBR and YAU taken together that the Prosecution has proven beyond reasonable doubt that 
Ndahimana met with other members of the joint criminal enterprise immediately before the start of 
the second attack, and that he was present, and not as a mere hystandcr. at the start of that second 
attack which began between approximately 11 :00 a.111 and noon on 15 April. In addition, the 
evidence indicates that in contrast to the limited numbers of attackers present at Nyange parish on 
13 and 14 April, there were several thousand attackers present on 15 April. Thus l conclude that the 
Prosecution has proven beyond reasonable doubt that Ndahimana patticipated in planning the 
a!tacks, and that he knew that atrocities would be committed that day and that the gendarmes 
assigned to the church would be in no position to repel the assault even if they wished to do so. 

6.7.3 The Role of the Gendarmes on 15 April 

87. The Majority has found that "the Defence witnesses raise reasonable doubt as to the role 
of the gendarmes during the attacks on Nyange church on 15 April l 994."1764 I respectfully 
disagree. I did not find Witness ND6 to be a reliable witness, Further, he could not have witnessed 
each crime committed in the attack. Witness ND12 did not tcstifv that the «endarmes rciJellcd rhe , " 
attackers on 15 April, but rather that he did not see them that day. 1765 Further, the Prosecution 
evidence is not incompatible with the possibility that individual ge11darmes offered selective 

,m Witness CNJ: T. 4 November 2010 pp. 47-49, 52; T. 5 November 2010 pp. 22-23 (ICSJ. 30; Witness CDK: T. S 
l\lovember 2010 pp. 31-32; Witness CBR: T. I November 2010 pp. 17, 47: T, 2 '.';ovember 20](1 p, 18. 
1 ,co T. 7 September 2010 pp. 40~41. 
17

'i
1 T. 12 Novemb~r 2010 p. 8. 

''." T. 7 September 2010 p. 42, 47; T. 8 September 2010 pp. 6, 11, 14-15, 19. 
1 

'
63 T. 4 November 2.010 p. 56: T. 5 November 20 l 0 p. 31. 

1764 
Judgement~ para. 791. 

1765 T. 19 January 2011 pp. 6-8. 
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• • • . . 1766 ° \ 21 assistance to the refugees as descnbed by Witnesses NDl 1 and ND7. In sum~y. on the 
evidence of Witnesses CBK, CDL. CBS, CBI and CBN, I am satisfied that the gendarmes assigned 
to Nyange parish paiiicipated in the attack of 15 April. 1767 

88. Turning to the meeting that took place on the evening of 15 April 1994, I recall my 
opinion that Defence Witness /\nicer Tumusenge may have been mistaken with respect to timing of 
the events he described. The same is true for Witness ND24, whom I did not find especially 
reliable. Witnesses CDJ 1768 and CBK 1769 both testilied that Ndahimana met with Gaspard 
Kanyarukiga and Athanase Seromba thiH evening at the presbytery. l consider Witness CDJ to be a 
pa,ticularly credible witness, and his evidence is c,moborated by Witness CBK. As it was Witness 
CDJ's habit to arrive at the church every day at a particular time, I consider his recollecrion of times 
to be more accurate than those of other wimesses. On this basis, I conclude that Ndahirnana met 
together with Athanase Seromba and Gaspard Kanyarukiga, among others, at the presbytery on the 
evening of 15 April 1994. The Majority has concluded that the Prosecution has not "proven beyond 
reasonable doubt that the only reasonable explanation is that the meeting was held to plan further 
attacks on Tutsis. The Majoritv notes that it has found elsewhere that on the morning of 16 April 
I 994, a meeting occurred in, order to plan the attack against the Tuts is later that day :· 177

" f 
respectfully disagree. Although I concur that the details of the conversation are unknown. I believe 
the only reasonable inference is that the men discussed the at1acks that took place at the parish that 
day and the continuation of the offensive that was to take place the next day. I do not believe that an 
attack of the scale and magnitude of the one that took place on 16 April 1771 could have been planned 
at one ad hoc meeting on the morning of the 16 April. 

7. 16 April 1994 ("16 April") 

7.1 The Alibi 

89. I concur with the MajL>rity that the alibi of the accused for l 6 April 1994 is not 
reasonably possibly true' 772 but wish to make some additional remarks. In support of the alibi. the 
Defence called Witnesses ND l 7 and ND35 who were together at 5:00 a.mat the Sisters' convent on 
16 April 1994. Each testified that they saw the Accused arrive at that hour. Witness ND 17 also 
testified that he saw Ndahimana leave the convent that evening at 7:00, while Witness ND35 only 
said that he was told that the accused left the convent together at that time. Witness ND35 added 
that he was also told that Ndahimana at the convent hiding from the Kibilira interahm111ve. Witness 

17
()" '\\'itness NDll: T. 18 Junuary 2011 pp. 35-36, 66 (Vv'itness talked to a gendarme i,.vho ·•aJ!cm,.ed"' him to lem-e 

"Nyange dmrch at about midnight\ \Vitness ND7: T. 24 January 201 l pp, 14-15, 35. 38 (Jrnmi;;::diately afkr she and 
oLher refugees entered the room between 3:00 and 4:00 p.m., gendarmes locked the room ~o that the a.Hackers \.:oukl not 
get at the rdllgees). 
1767 

\Vitness CBK: T. 3 November 2010 pp. 12~15, 58: Witness CDL: L 12 November 2010 p. 13: \\fitness CNJ: T. 4 
November 2010 pp. 51-53: \Vitness CBY: T. 9 .Novembt:r 2010 pp. 53-54. T. 10 Nov~"mber 2010 pp. '°!.7, 30-32: 
\Vitnes:;; CBS: T. 7 September 20l(l pp. 8-10, 32: Witness CB]: T. 14 September 2010 pp. 39-41; \Vitne;-;s CB>-.': C l3 
Scpt_e_rnber 2010 pp. 22-23. 
176 T, 11 November 20 l Opp. 29-30. 
J".W>' T. 3 November 2010 pp. 16-17. 
1770 Judgemt'□t, paras. 564. 756. 
1771 

Both Prose.cution Wit,ness CBK ,md Defonce Witness KR3 ,vcre under the impression that ·'a!] the Hutus of the 
Kivumu commune·' came to Nyange parish on 16 April 1994. \Vitness CBK: T. 3 November 2010 p, l 7; Witness KR3: 
T. 2:5 January 2011 p. 21. 
1·;••·1 
.,_ Judgement, para. 657. 
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BX3 provided hearsay evidence about Ndahimana's slay at the convent on 16 ~rJ ~J? 
Yumani, a nun at the convent, told Witness BX3 that Ndahimana had been there that day. The 
witness did not say when Mama Yumani transmitted this information. Finally. Witness ND6 
testified that on 16 April he was at Nyange parish and overheard Ndungutse angrily asking about 
the whereabouts of the bourgmestre. The witness then went to look for Ndahimana at his home bu1 
did not find him there. 

90. I note that even if the accounts of the two eyewitnesses were lo be considered generally 
credible, their accounts would not constitute a full alibi, as these witnesses actually savv Ndahimana 
between 5:00 a.m and 7:00 p.lll on 16 April 1994. However. the alibi is problematic for other 
reasons too. It is clear that Witnesses ND! 7 and ND35 spent considerable amounts of time al the 
convent at the very least during the period at issue. Although they were not asked about their 
relationship at trial, the two witnesses testified on the same day in !Vlay 2011, raising the possibility 
that they travelled to Arusha together and discussed their prospective testimony. In addition, their 
evidence about 16 April 1994 was generally quite vague with the exception of the time at which the 
witnesses saw Ndahimana arrive at the convent and the time of his departure. Their accounts were 
hazy in other ways too. For example, Witness NDJ 7 gave a very vague account of attacks on the 
convent at1cr 16 April l 994 that were repelled by gendarmes he believed were assigned lo protect 
the convent by Ndahimana. Although he recalled the date that Ndahimana was at the convent, he 
did not rememher the dates on which the convent was attacked. 1773 Witness ND35 did not mention 
any threats or attacks on the convent. 

91. More impottantly, the Defonce offered little support for its assettion that Ndahimana 
was under threat on 16 April 1994. Witness ND6 stated that Ndungutse, a local school teacher, was 
angry with Ndahimana for his failure to appear at Nyangc parish on 16 April 1994, while Witness 
ND35 stated that he was told that Ndahimana was running from the Kibilira fnteruhamwe. l 
therefore have very little basis on which to assess who precisely threatened Ndahimana, when 
exactly he was threatened, or the circumstances leading to the threats against him. The Defonce 
itself allows that Ndahimana went to Nyange parish after his return from lhe funeral on 15 April 
1994 at approximately 8:00 or 9:00 that evening. No evidence has been adduced suggesting that a 
threat arose between that time and 5:00 a.m the next morning causing Ndahimana to go into hiding. 
In addition, I am unable to understand why Ndahimana would have believed he was in danger on 16 
April but not on 15 April or 17 April 1994. Witness ND 17 testified that he remained at tbe convent 
from 6 April 1994 until his departure in June 1994, leaving his family alone, because he feared for 
the security of the nuns at the convent.1774 Four of the six nuns at the convent were Tutsi, and given 
the attacks on Nyange parish on 13, 14. and 15 April 1994, it was already clear that assailants did 
not consider religious establishments to be protected. Thus, l cannot understand why Ndahimana 
would have chosen to hide at the convent, which was not a particularly protected area, and which 
was located only one kilometre away from Nyange parish where the Kibi!ira fnteruhamwe and 
other assailants gathered on 16 April I 994. Finally, I recall that the Defonce docs not dispute that 
Ndahimana returned to his duties as bourgmesrre on 17 April 1994 and remained in that position 
until the fall of the Interim Government in late June or early July 1994. 

92. Rdaied to the alibi is the evidence of Defence Wimess ND6, who testified that on 16 
April 1994 he was instructed by Ndungutse to find Ndahimana and bring him to the church. The 
witness went to Ndahimana's home but did not find him there. l have discussed this witness' 

1771 T. 3 May 2011 p. IO \JCS). 
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4 T. 3 ~,Jay 2011 p. 20. 
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credibility above1 " 5 and recall that he was an accomplice witness. I wish to add her~at I do not 
entirely discount the possibility that there may have been friction between Ndahimana and 
Ndungutse, 1776 but as I will discuss in more detail below l am satisfied that Ndahimana had some 
degree of authority over Ndungutse.1777 Finally, las will be discuss below. the witness' account of 
going to search for Ndahimana is not only uncorroborated. it is entirely at odds with the more 
substantiated evidence of Prosecution witnesses. 

93. In conclusion, on the evidence available, I cannot conclude that Ndahirnana may have 
hidden in the convent on 16 April l 994 because he did not want to participate in the attacks that 
were to take place that day at Nyange parish, or because he was under threat from individuals 
unhappy with his alleged opposition to the attacks. I therefore concur with the Majority that 
Ndahimana's alibi for 16 April 1994 is not reasonably possibly true, and now turn to the 
Prosecution evidence. 

7,2 First Meeting 16 April and Shooting at the Church Building 

94. Prosecution Witnesses CDL and CBR both gave detailed accounts of the attack on tile 
parish on 16 April 1994, and Ndahimana's role in the attacks. Both testified that when they arrived 
at the parish early in the morning, Ndahimana was already present and meeting with other alleged 
members of the Joint criminal enterprise. After this meeting Ndahimana fired a weapon at the 
refugees inside tbe church, signaling the start of the attack. 

95. Defence Witness ND21, Prosecution Witness CBR's wife. testified that Witness CBR 
was wounded on 15 April 1994 and remained home for a week and therefore could not have 
participated in the attack on Nyange parish on 16 April 1994. According to the witness, when her 
husband arrived home with a wound on his forehead al approximatelv 9:00 p.m on 15 April 
1994,1m "[h]e said h~ had been stoned, Apparently, there were two ~amps who were hauling 
stones at each otber."1 

'
70 On the basis of this information, I conclude that Witness ND2 I rneam that 

Witness CBR had been wounded in the attacks at Nyange parish of 1 S April 1994. I am of the view 
that the incident in which Hutu assailants and Tutsi refugees threw stones at each other would have 
finished by approximately 11 :00 a.m that morning when "Rukara'' began throwing grenades at the 
refugees and the refugees retreated into the church. 1780 If Witness CBR had been so badly wounded 
in the exchange of rocks that took place before 11 :00 a.rn, it is not clear why he did not return home 
until 9:00 p.m and did not exhibit symptoms until midnight. More importantly, Witness CBR 
provided a statement to JCTR investigators in January 2000. 1781 In that statement, in which the 
witness appears to have been asked primarit1 to address the role of Athanase Seromba. and in a 
second statement dated 9 October 2001,178 which focused more closely on Kanyarukiga, the 
witness said that he had been present at Nyange parish on 16 April 1994. and described 
Ndahimana's participation in a manner consistent with his evidence at trial. Finally, in a guilty plea 
dated 26 January 2001, the witness confessed to having participated in the crimes committed ar 
Nyange parish on three days in 1994 including 16 April 1994.""3 I find it improbable that an 

ms Dissent. para. 69. 
177

" Defrnce l-:xhibit 110 (C). 
1 rn Para. 180. 

"'' T. 14 February 2011 pp. 19-20. 
P 79 7· F. ' : . 14 e,,rua,, 201 l p. 48. 
1 

'
80 Dissent, para. 85. 

1781 Defence- Exhibit 32. 
178

~ Defence Exhibit 33. 
1783 Defence Exhibit 34. 
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individual would consistently and freely confess to having participated in crimes in ,~hf hJ did 
not actually take part. Therefore I cannot credit Witness ND21 's evidence that Witness CBR was 
not at Nyangc parish on 16 April 1994. More generally, Witness CBR's account of Ndahirnana's 
participation in the events of 16 April 1994 has been consistent since 2000, meaning before 
Ndahimana was indicted by this Tribunal. Tims, despite my deep reservations about Witness' 
CBR's character, I believe I can relv on his evidence in some circumstances and where 
corroborated. 

96. Witness CDL confessed to having been a perpetrator in the attacks of 16 April 1994. He 
has also been named by other witnesses as one of the leaders of the attack that day. 1781 I therefore 
take into consideration the possibility that the witness' account of events may have been arranged to 
minimise his role in the attacks that day. However, I also bear in mind that because of his leading 
role in ihe attack he would have been in a patticularly good position to discern the role of individual 
participants in the events as they unfolded, The witness first identified Ndahimana as a leader oflhe 
attacks at Nyange parish in general in an extremely detaikd confession he provided lo the Public 
Prosecutor's Office ofKibuve on 16 April 1999. 1785 In that confession, he described Ndahimana's 
presence and role at Nyange' parish in a manner consistent with his evidence at trial in this case. 1786 

In that confession, the witness also noted that he was not on good terms with Ndahimana. At trial. 
he explained that their disagreements were political rather than personal. 1787 While this might still 
provide him with a motive for exaggerating Ndahimana's culpability. I recall that the witness 
testified that he did not sec Ndahimana at Nyange parish on 15 April 1994, 1788 and therefore does 
not appear to have been determined to implicate Ndahimana in each and every atrocity committed 
at Nyange parish. Nevertheless, I will only rely on this witness' evidence where it is corroborated. 

97. I am satisfied that the testimonies of Witnesses CBR and CDL tend to corroborate each 
other on Ndahimana's presence at Nyange church together with other members of the joint criminal 
enterprise on 16 April 1994. However, Witness CDL testified that Ndahimana only fired one shot to 
signal the start of the attack after which the communal police continued firing, ms and while 
Witness CBR also said that Ndahimana fired the first shots, his evidence appears to indicate that he 
continued shooting with the other assailants. 1790 My reservations about the credibility of these two 
witnesses are such that even when they closely corroborate each other, I prefer that their evidence 
be further suppmted. Thus, J am not satisfied that the Prosecution has proven paragraph 29 of the 
Indictment beyond reasonable doubt. 

7.3 Second Meeting 16 April and the Decision to Destroy Nyange Church 

98. The M,tjority has held that ''the Prosecution failed to prove beyond a reasonable doubt 
that the accused should be liable for the charges set in paragraph 30 of the lndictment.''1'"1 I 
respectfully disagree. Both Witnesses CDL and CBR tesrificd that after the shooting ceased, the 
Accused and the other authorities then met again to discuss how to demolish the church. Witness 

1
'
84

\Vitness CBK: T. 3 November 2010 pp. 18-19; Witness ND6: T, 27 January 2011 pp. 15, 26, 32; Witness ND22: T. 
20April 2011 p. 9. 
tnb Defence Exhibit 77, p. 7. 
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CBR asserted that the d1scuss1on took place near the presbytery, · while Witness C , slid I.ha 
the meeting began at Kanyarnkiga's pharmacy and that the authorities, including Ndahimana, then 
moved to the church to meet with Father Seromba who was standing in front of the presbytery 
secretariat.1 793 As noted above, the Statue of the Virgin Mary, the CODEKOKI building and 
Kanyarnkiga's pharmacy were less than 200 meters away from the Nyange church and presbytery 
buildings, Thus, I do not consider these accounts to be inconsistent. Witnesses CBK, CBY and CNJ 
also testified that Ndahimana participated in a meetin~ at the presbytery with other members of the 
alleged JCE to discuss the destruction of the church.1

7'4 

99. Witness CBK saw Ndahimana, Kayishema, Ndungutse, and Seromba having a meeting 
at ihe presbytery. He overheard Seromba asking what was to be done about the failed attempls to 
kill the refugees, and Ndahimana and Kayishema reply that killing Tutsi intellectuals was a priority, 
after which the group immediately decided to destroy the church.1795 J note that this witness 
described a number of meetings from 12 to16 April between members of the JCE, but generally 
said he did not hear the discussions. Given this factor and his position wh.::n the discussion was 
held, I find his account of this discussion to be credible. 

100. Witness CBR overheard Kanyarukiga saying 'This church has to be demolished, [ ... ] 
within three days, we will be able to rebuild it." Ndahimana was standing next to Kanyarukiga 
when Kanyarukiga made this statement. 17

"" Witness CDL testified that Ndahimana spoke to Father 
Seromba, and Seromba approved the decision to destroy the church.1797 Thus, the evidence of 
Prosecution Witnesses CDL and CBR that Ndahimana actively participated in the decision to 
destroy the church is corroborated by Prosecution Witness CBK. As will be discussed in more 
detail below, this evidence is consistent with the evidence of other Prosecution witnesses who also 
saw and heard Ndahimana providing tactical advice, support and comfort to the assailants. 

l O 1. In conclusion, l am satisfied that the Prosecution has proven beyond reasonable doubt 
that on 16 April l 994, Ndahimana met with members of the alleged joint criminal enterprise and 
mutually agreed to kill all the Tutsi refugees in Nyangc church by destroying it. 1798 

7,4 Ndahimana's Participation in the Attack 

102. The Majority has held that it ''finds that the Prosecution only established beyond 
reasonable doubt that the accused was present during the attack on Nyange chmch. It has not 
proven that Ndahimana instigated the assailants to kill the Tutsis or su11ervised the attack at Nvaiwe 

J]O(J ., C 

parish.'' · [ rcspcctfolly disagree, 

l 03. Witness CBK testified that one of the drivers of the bulldozers was reluctant to attack 
the church and asked Kayishema, Seromha and Ndahimana twice whether they really wanted him to 
destroy the church. Seromba answered: "Yes, you should demolish it. There are many Hutus and 

1792 TI Ni;_wember 2010 p . .25. 
1
~~

3 T.12November2010pp. J9-20;T. J9November2010pp. 16-17. 
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M \Vitness COL: T. 12 November 2010 p. 21: Witness CBK; T. 3 November 2010 pp. l 7- [8-19, 23; \Vitness CNJ: r. 
4 November 2010 pp. 57-59. Witness CNT: T. IO November ?010 pp. 45-48: T _ 11 November 20l0, pp. l-3; Witnt:ss 
C!3Y; T. 9 November 2010 pp. 54~55. 
17

:'
5 T. 3 November 2010 pp. 17. :23: Prosecution Exhibit 8 (1). 

1790 T. I November 20 ]I) p. 25. 
1797 
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they are going to build another one."1800 Witness CNJ testified that after the members :;;r)J:E 
met with Father Scromba, he heard Ndahimana say "now you can start," atler which Kayishema 
told the bulldozer driver: "Now you can go ahead.'' In addition, each time the bulldozer demolished 
a wall and assailants rushed into the church to kill the refugees who had survived the falling debris, 
Ndahimana would choose when to order the assailants to leave the church so that the bulldozer 
could atmck another wall without harming the assailants. 1801 Witness CNT testified that Ndahimana 
directed the assailants to ensure that no refugee escaped from the church while the aitackcrs were 
destroying it. 1802 Witness CDL testified that when refugees began throwing stones at the bulldozer 
drivers, Ndahimana and Seromba provided the drivers with protective gear. 1803 Witness CNJ 
testified that when Assistant bourgmestre, Vedaste Mura.ngwabugabo suggested boring a hole into 
the church fa9ade to allow the assailants lo enter the church, Ndahimana opposed the suggestion 
arguing that if the hole were too small the refugees would be in a position to attack the assailants as 
they entered the church. Immediately thereafter. the authorities began discussing the destruction of 
the entire edifice of the church. 1804 Witness CDL also testified that at an unspecified time, a group 
of persons arrived at the parish to tell Ndahimana that an "attack'' had started in the secteur of 
Ga save. Ndahimana ordered those who had arrived with the information to go assist the attackers in 
Gasave.1305 

l04. Finally Witnesses CDL, CNT, CNJ and CBK all testified that they saw Nclahimana at 
Nyange parish during the actual demolition of the church,1806 while Witness CBT was told that 
Ndahimana had been at the parish on 16 April 1994. 1807 As Witness CBT's evidence was hearsay I 
will only rely on it because it was adequately corroborated by more direct evidence. Whether 
Ndahimana was present throughout the day or simply during significant parts of the day is 
inconsequential. 

105. Again l note that while l share many of the Majority's concerns with respect to the 
individual credibility of the Prosecution accomplice witnesses, with the exception of Witness 
CNT,1

8
"' and am of the view that not one of these witnesses was so reliable that his evidence could 
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be relied upon without corroboration, l believe that each of these witnesses was sufficien~r!ctti? 
to be relied upon in the event of adequate corroboration. 

106. l observe that the Prosecution witnesses do not corroborate each other on the precise 
details of Ndahimana's participation in the attack. However. 1 recall that corroboration does not 
require witnesses· accounts to be identical in all aspects since ''[e]very witness presents what he has 
seen from his own point of view at the time of the events. or according to how he understood the 
events recounted by others."1809 Differences too can be reasonably explained by the witnesses· 
varying vantage points during the attack, their respective knowledge of the involvement of 
particular attackers, and the passage oftime. 1810 Given the substantial passage of time between the 
events at issue and the testimony of witnesses in the trial, the large number of assailants and 
refugees at the church on 16 April 1994, and the chaos that would have surrounded a massacre of 
the magnitude described by witnesses, I am not troubled by the fact that no two witnesses heard or 
saw Ndahimana participating in precisely the same manner. Rather, [ rely on the fact that all the 
witnesses described Ndahimana as having taken an active role in the destruction of the Church, and 
that no witness testified that Ndahimana faced resistance from his co-perpetrD!ors to his approach, 
instructions or manner of paiticipation. Further, the witnesses' descriptions of the manner in which 
Ndahimana patticipated are generally consistent. For instance, no witness said that he saw 
Ndahimana personally kill a Tutsi civilian or lead a particular group of assailants. Rather he appears 
to have concentrated on providing tactical suppm1 and advice to the assailants. I therefore conclude 
that the Prosecution has proven beyond reasonable doubt that Ndahimana actively participated in 
the killings at Nyange parish on 16 April 1994, and in particular that he instigated the assailants and 
supervised the attacks. 

7.5 Drinks at the Presbytery 

l 07. The Majority has found ''proven beyond reasonable doubt that the accused shared drinks 
with Kanyarukiga, Seromba and possibly other persons atler the killings on 16 April 1994. 
However, the evidence has not established beyond reasonable doubt the reasons for their sharing 
drinks."1811 

108. Witnesses CBY, CDJ and CBK all testified that Ndahimana and other alleged members 
of the joint criminal enterprise had drinks at the 11resbvterv following the destruction of the 

IS I") ., .,, ..... 
church. · -

109. Witness CBK testified that following the destruction of the church, Ndahimana, Father 
Seromba, Kayishema, Kanyarukiga, Christophe Mbakilirehe, conseil!er Dabama Nsidabyamere, 
Kanamugire, Colonel Nzaphakumunsi, and others met at the presb)tery and drank wine and beer. 
According to the witness. "all we noticed is that thev were feastin° after the Nvanoe church had ._, - J e ., e 
been destroyed." The authorities then threw some drinks to the Interahamwe who were downstairs. 
The witness. who was in the presb_ytery courtyard while this was taking place, concluded that "it 
could be noticed that those authorities were happy with what had happened.'' 1813 Witness CDJ also 
saw Ndahimana, Kanyarukiga and Father Seromba on the balcony of Father Seromba's room at the 
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presbytery following the destruction of the church. He testified that they were dri~g ~ecrlj.d 
h l "' h, d,.JSl4 t at t 1e group was m a rat er Joyous moo . · 

110. This evidence is suppotted by Witness CBY, who saw Ndahimana after the church was 
destroyed drinking beer in front of the priests' living quarters together with ''the authorities I 
mentioned earlier on," a certain Kimaranzara, and a number of police officers. They had crates of 
beer which they were sharing with the bulldozer drivers. 1

' 
15 

111. The Majority argues that ·'Witness CBK did not originally mention Ndahimana·s 
presence when he referred to the fact that Seromba, Kayishema and others shared drinks after the 
killings in his 2002 statement."1816 I note that in Defence Exhibit 42, the wiuiess· 2002 statement, 
the witness said that ''[A]fter the church was pulled down. Colonel Nzapfakunrnnsi, Father Seromba 
and the local authoriti~s went upstairs in the presbytery to drink and celebrate.'' 1817 Thus I find no 
inconsistency. and as discussed earlier, find this witness to be generally credible. I find no reason to 
doubt his evidence on this particular point, particular as it is corroborated by Witnesses CDJ, whom 
[ found to be credible and reliable. and Witness CBY, whom r found to be credible on most points. 
Further, given Witness CD.l's position at the parish, l do not agree with the Majority that his failme 
to "provide specific details on how he could witness that event from his location situated at least 20 
metres away from the authorities and in complete darkness" is significant. 1818 l assume that the 
participants in the gathering did not meet in complete darkness. I also respectfully disagree with the 
Majority's finding that "the evidence does not clearly and precisely show where the authorities 
shared drinks and with whom.'' 1819 All three witnesses said the gathering took place at the 
presbytery. Witness CBK and CD.I both refen-ed to the pn:sence of Ndahimana, Seromha, 
Kanyarukiga, among others. And when, Witness CDJ referred to ·'the authorities I mentioned 

I. ,,JPO . . l h h . " . l. h ear 1er on, - 1t 1s c ear t at e 1s re,errmg tot 11s same core group, among ot ers. 

112. Thus, on the evidence of Witnesses CBK. CDJ and CBY, all of whom were well-placed 
to observe what was taking place at the parish in April 1994, I am satisfied that the Prosecution has 
proven paragraph 32 of the Indictment beyond reasonable doub!. While celebrating genocide is not 
a crime covered by the Statute, f expect that the Prosecution pied this allegation for the purpose of 
proving Ndahimana's intent on this date. l am satisfied that the evidence proves that after 1,500 to 
2,000 of his commune 's residents had been massacred on 15 and 16 April 1994 Ndahimana shed no 
tears. 

8. Legal Findings 

8. l Ndahimana's Authority 

113. The parties do not dispute that Ndahimana was bourgmestre of Kivumu commw·ie 
during the period covered by the Indictment. In its Pre-Trial Brief, the Prosecution argued that ·'for 
the average citizen of Kivumu commune, the bourg111estre would have been considered the final 
authority on many issues. He would appear to such a citizen as almost a demi-god, an all powerful 
human being who could impact upon many aspects oflife." It went on to conclude that Ndahimana 

1814 T. 11 November2010 pp. 31, 40. 
i:..is T. 9 November 20 lO p. 55. 
1816 

JudgerncnL para. 691, and footnote 1311 referring to Defonce Exhibit 40. 
1317 

Defen~:e exhibit 42) p. 5 (emphasis added). 
P<Js Judgement, para. 693. 
isi 9 Judgi.:ment, para. 694. 
r:Eo T. 9 November 2010 r,. 55. 

The Prosecutor v. Ndaliimana, Case No. [CTR-01-68--T 225 ! 274 



Judgement and Sentence 30 December):J 1 

"possessed the material ability to control the actions of a wide segment of the populai3JJivun1t1 
commune" from the brigadier of the communal police to an11cd c-ivilians.1

"
1 

114. It is the Defence position that "the powers and means of Nclahimana was extremely 
limited and could not allow him to prevent the events that occurred in Nyange.'' 1822 More 
concretely. the Defence argued that Ndahimana was a member of the MOR and following the 
advent of multi-party politics ··only those belonging to the same party were obeying to the 
b , , , ,.1823 ourgmesrre s mstruct1ons. 

l 15. In its Closing Brief. the Prosecution disputed the Defence contention that Ndahimana 
had no de fr1c10 authority during the events of April 1994, ,irguing that "Ndahimana's power and 
influence in Kivumu commune remained undiminished from April until he fled Rwanda in 
l\lly."

1824 
In its dosing argument, the Prosecution referred to Ndahimana as the "supreme authority 

in Kivumu commune" at the time Nyange chmch was destroyed. 1825 

116. It is my view that in a number of instances, the Prosecution has conflated the 
bourg111esrre ·s liability fbr failure to control his subordinates pursuant to Article 6 (3) of the Statute, 
with his liability for failing to perform a legal duty pursuant to Article 6 (1) of the Statute. For 
example, I cannot find that Ndahimana had effective control over ''Hutu civilians", within the 
meaning of A1ticle 6 (3) of the Statute, as posited by the Prosecution in paragraph 37 of ihe 
Indictment. 

l l 7. As discussed above, l am satisfied that in the days following the death of President 
Habyarimana, a number of prominent individuals in Kivumu came together and agreed io 
exterminate the Tutsi population of tbe commune. I am further satisfied that by some time on 14 
April l 994, bourgmestre Gregoire Ndahimana shared their criminal intent, thus becoming himself a 
member of the JCE. J will now turn to the evidence on Ndahimana's dejure and deji1cto authority 
in order to evaluate his contributions to the joint criminal enterprise. 

8.2 De Jure Authority 

118. It is not in dispute that in April I 994. the law in force regulating the powers, rights and 
obligations of bourgmestres was a law entitled Organisation Communale: Disposition Organique 
of 23 November 1963, as amended by the Legislative Decree of 26 Sepiember J 974 and 
Presidential Decree of 4 October 1977 ("Administrative Law''). 1826 

119. According lo Article 56 of the Administrative Law, a bourgmesrre was both the 
representative of the central authority in the commune and the personification of authority in the 
commune. The communal administration was under the direct control of the bourgmestre.rn17 

l 20. In addition. the 
l · 18'8 . • · 

bourgmesrre was responsible, imer alia, for executing laws and 
th '// . JS''' 'd' I I e consct ers communaux; · - prcs1 mg over t 1c communa, regu atwns; • supcrv1s111g 
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1

~'L
2 Defence Closing Brief, para. 436. 

1823 
Defence Closing Briet: paras. 437~439, 

1524 
Prosecution r:-inal Trial BrieL para. 6. 

1
"
2

:, T. 21 September 2011 p. 3. 
in;, Prosecution Exhibit 47. 
1827 

Pro:secution Exhibit 47. Article 60 
13

~
8 

Prose~ution Exhibit 4i ArLicle 57. 
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·1 18'10 • h . t· . . l'3l ., • • ~ I .I -z_ counc1 ; " representing t e commune 111 matters o Justice; " anu exerc1smg'-ai!'mfn1strallve 
control over state agents assigned to the commune. 1832 In emergencies. the bourgmestre could. on 
his own initiati~e, ini\)Se police measures includi?g penalties of~ot '.n?re than seven day: in_prison 
and 200 franc tmes. 1 

, , More generally, he could incarcerate any md1v1dual causmg public disorder 
for up to 48 hours. 1834 All communal agents, includit1g administrative personnel, technical 
personnel and the communal police were under the authority of the hourgmestre.m'The 
bougmestre, after consulting with the communal council, could hire, suspend or dismiss any 
communal staff member; but, these decisions were to be approved by the pre/et. m 6 Chapters V! 
through YI ll of the Administrative Law set out the disciplinary regime available to the bourgmestre 
in case of disciplinary problems involving communal agents. The bourgme.stre was responsible for 
imposing such measures, 1837 and in cases where the individual was accused of having committed a 
grave error, the bourgmestre could suspend the individual pending investigation. 1838 

121. With respect io the communal police, the law stipulated that the communal police was a 
force established at the commune level. It was under the sole authority of the bourgmestre who use5I 
it to fulfill his duty to main rain and re-establish public order and execute laws and regulations. 18

'
9 

The bourgmestre assumed complete responsibility for the organisation, functioning and control of 
the communal police. 1840 Article 109 (93) of the Administrative Law set out the duties of the 
communal police, and established that the police must immediately inform the bourgmestre of any 
offence that it was aware of. 1841 Members of the communal police who were named as judicial 
police officers were answerable to the Public Prosecutor. 1842 

122. Defence Exhibit 120 is a law on the creation of the Gendarmerie Nationale, dated 23 
January 1974. Article 28 of the law established that "members of the Gcndarmerie Nationale, in 
carrying out their work, are under the exclusive authority of their hierarchical superiors.''1s"', On this 
basis, I conclude that gendarmes were not under the direct control of a bourgmestre in the same 
manner as the communal police. Nevertheless, the law reqtiired communication between the 
administrative authorities, including the bourgmestre, and the gendarmerie on issues relating to 
public order. A11icle 3 7 stipulated that the Administrative Authority and the Uendarmcrie Nationaie 
were required to communicate information to each other on matters of public order that might result 
in preventive or punitive measures, and that each member of the Oendarmerie was to establish 
regular contacts with the Administrative Authority. Article 38 added thal where there was a threat 
of public disorder these contacts were to be tightened in order to coordinate measures and prepare 

l82<l Prosecution Exhibit 47, Article 37. 
Pn(J Prosecution Exhibit 47. Article 17. 
is:;i Prosecution Exhibit 47, Article 58 (7). 
isJ;,. Prostcution Exhibit 47, .Article 58 ( 11 ). 
18

~
3 Prosecution Exhibit 47. Artick 6l. · 

!BH PH)secution Exhibit 47. Article 62. 
JSJ-5 Proset·utio:n Exhibit 47: Article 104 (88): Amendment of25 :-,fovemher 1975, A1ikle 3. 
1836 

Prosecution Exhibit 47, A1ticles 93 (77) and 94 (78). 
l&n Prnsecution Exhibit 47, Amendment of25 November 1975, Article 33: {\ Les pelnes disciplinaires sont inJligCes par 
le bourgmestre .... }) 
1338 

Prosecution Exhibit 47, Amendment of25 November 1975. Artide 38, 
,i"

19 
Prosecution Exhibit 47, A1ticle 104 (88) and 108 (92); and Amendment of 4 October 1977. Article l. 

PWJ Prosecution Exhibit 47, Amendment of 4 October 1977, Article .4, Article 7 further estahli~hes that the Brigadier of 
the ,.:ornmunal police is under the authoritv of the hourgmestre. 
184

: Prosecution Exhibit 47, Article J.09 (93) (i),un1)fficial 1.t1rn~Jation. 
184

~ Prosecution Exhibit 47. Article 106 (90). 
1843 

·•Les members de la Gendarmerie Nationa{e sont pla(;es pour !"execution Je leur missitHli s<Ju~~ !'autoritt! exdusive 
de leurs superieures hiibrorchiques, •> 
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their implementation. Pursuant to Article 39, except in cases offurce majeure, the ge~11tJe tas 
required to liaise with the Administrative Authority, and keep him informed of any measures it 
intended to implement. At the same time, the bourgmestre was required to transmit to the 
gendarmerie any information that could assist the gendarmerie in the implementation of its 
mission. Finally, Article 40 stated that the gendarmerie was required to issue special reports to the 
Administrative Authorities on extraordinary events relating to public order and security. 

123. In 1994, Rwanda was a party to the Fourth Geneva Convention and Additional Protocol 
II ofihe Geneva Conventions1844 as well as the Genocide Convention. 18'" Pursuant to Articles L 3 
and 146 of the Fourth Geneva Convention, part IV of Protocol 11 of the Convention, and Articles l, 
V and VI of the Genocide Convention, government officials have a positive obligation to protect 
the civilian population in times of internal conflict and/or genocide. It is my view that A1ticles 56 
and 57 of the Rwandan Administrative Law. taken together with A11ick I of the 4 October 1977 
amendment,1846 further impos,;d a legal duty on Rwandan buurgmestres to secure law and order in 
their communes. To this end, the law provided the bourgmestre with de jure effective control over 
the communal police, the only tc,rces of law and order assigned to a commune on a permanent 
basis_ 1s47 

124. With respect to Ndahimana's authority over individuals such as the Inspector of' the 
Judicial Police, Assistant bou;gmestres, and gendarmes, I consider ir significant that the 
bourgmestre exercised administrative control over state agents assigned to the commune.1

'
48 Thus, 

while a bourgrnestre may not have had the sam<: degree of authority over state agents assigned to 
the commune that he did over communal staff and communal police. he did have some degree of 
authority over them. 

125. With respect to gendarmes, in particular, I consider it of critical imp011ance that the 
1974 law on the Gendannerie Nationale required extensive coordination, and reciprocal reporting. 
between the gendarmes assigned to an area and the relevant administrative authority. I recall that in 
Bo,i:koski, the Appeals Chamber approved Trial Chamber determinations that ''civilian superiors, 
who may lack the disciplinary or sanctioning powers of military commanders may discharge their 
obligation to funish by reporting to the competent authorities whenever a crime has heen 
committed.,."

1 49 Jt went on to note that the elements of degree of effective control over 
subordinates and the necessary and reasonable measures within the competence of a superior are 
interrelated, as the former may be evidence of the latter. 1850 Thus, I do not accept rhe Defence 
argument that Ndahimana had no authority whatsoever over the JPJ, Assislant bo11rgmes1res or the 
fonr gendarmes requisitioned by Ndahimana and assigned by prefet Clenient Kayishema to Kivumu 
commune on 11 April 1994. 

ie,u Prosecutor v. Ndahimana, fCTR-2001-PT-68, Decision on t11e Prosecution's l\:iotion f'or Judicial Notice, 7 lq1ril 
2010, Fact of Common Kno\-vledge vi. 
1845 

Prosecutor v. iVdaltimana, ICTR<W0I-PT-68, Dei:ision on the Prosecution's Motion for Judk:inl Notice, 7 April 
2_010. Facts of Common Kno\vledge, v and vi.. 
ltW, Prosecution Exhibit 47, 4 October 1977 amendment, Artkk L {_< L-a police tDmmunale ... est plact:: sous l'auiorit6 
du bourgmestre qui l'utitise da:ns sa tJchc <le maintien de l'ordre public ~t <l'cxCcution des J()is et regit-rn<:nts, ·,, 
(Unofficial translation : '·The communal police i:-; under the authority ur the bourgmestrc 1-vho uses it in his duty to 
m~intain public order and implement laws and regulati()J1s.·') 
18

'
1
' Prnsecution Exhibit 47. Title II, Chapter 11, Se..-:tion 4, Artide 104 (88); Chapter I Amendment of 4 October 1977. 

Anicle L 
1348 

Prosen1tion Exhibit 47, Artic:!e. 58 (1 n. 
1840 11 'k ,. \C" I l "l . - os ·os,..:i U _,. U( gement, para ...... L 
"'

0 B "k k' ( ' · os os 1 AC) Judgement, para. 23 L 
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'- I' ' I II h h'l l h' k. . . I I 1 ·:s I lhO 126. /\t t us Jtmcture, reca t at w 1 e t m · 11 1s essentia to pruper y eva uate"ffie aur onty 
of a bourgmestre during the period at issue. these findings are not for the purpose of assessing 
Ndahimana 's liability fr,r the acts of his subordinates pursuant to Article 6 (3) of the Statute, but for 
the purpose of assessing Ndahimana's liability both for his acts in support of the JCE and for his 
failure to prevent and punish the crimes of his associates in the JCE as well as those of his 
subordinates, in accordance with the law on joint criminal enterprise. 

127. Turning to the measures that were available io a bourgmestre to prevent crime in 1994, 1 
recall that when a bourgmestre was aware that a crime was about lo take place, he could requisition 
gendarmes and other state security forces, 1851 enact emergency measures allowing him lo 
incarcerate individuals for up to seven days, 1852 and make use of the communal police. With respect 
to those measures available to punish crime, I am of the view that it was a bourgmestre's duty as 
the representative of the central authority in the commune to officially inform high ranking 
members of the gendarmerie or other ministries sitting in Kibuye, Murambi or Kigali of crimes 
committed by their subordinates while assigned to Kivumu commune. It was equally his duty to 
inform regional or state level law enforcement authorities of such crimes. l note that even Defence 
Witness ND13, whom I did not find credible with respect to Ndahimana's authority. referred to a 
bourgmes1re's ability to write a report to the prefecture or state level authorities in case of 
misconduct by an Assistant bourgmestre.1ss, With respect to military reservists and gendannes, 
Witness Clement Kayishcma, another Defence witness whose credibility with respect to 
Ndahimana' s overall authority I found wanting, testified that "the relationship is that since the 
military or gendarme reservist is dressed in civilian clothing, ifhe lives in the commune, he docs not 
come directly under the orders of the bourg111estre. but the bourgmestre has the right to ensure that 
he is disciplined and to see what he does in the commune.''1854 

128. Given the bourgmestre 's overarching responsibility for law and order in his commune, l 
reject the Defonce contention that any sucb duty could only have encompassed misconduct by 
subordinates or associates in the context of their official duties. 1855 On the contrary, I conclude that 
the bourgmestre had the legal duty to initiate measures leading to criminal or disciplinary 
proceedings against all government officials working in Kivumu commune in April 1994 alleged w 
have committed crimes there by reporting them to the competent authorities. I will now consider 
whether Ndahimana had the de facto authority to do so. 

8.3 De Facto Authority 

129. The Defence submits that Ndahimana had no defr1cro authority in April 1994. based in 
large part on his membership in an opposition party, 1856 

a11d the relatively short period between the 
time he assumed the position of bourgmestre and the events of 1994.1857 The Defence also relies on 
evidence that Ndahimana took steps to nrevent the attacks, and argues that he was overwhelmed bv 

ufs ~ the destrnctive forces in the commune. '' 

185
! See Witness T. 12 November 2010 p. 24, and evidence that Ndahlmana did effectively requisition gendarmes from 

the pr~fectur.: on 1 "J April 1994. 
1352 Prosecution Exhibit 47. Articlt'. 61. 
18

:
3 T. I 7 January 2011 pp.· 24-25. 

1
'-' T. 18 April 2011 pp. 17-18. 

1355 Defence Final Briet: paras. 423-425. 
1856 

Defence Final Briet paras. 435-44 L 
lf:

57 
Defonce Final Brief: para 440; ·witness rv1elane Nkiriyebe T 22 February 2011 p. 15. 

1858 
Clement Kayisliema, T. lR Apri\ 2tH \ p. l3. 
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130. The Prosecution disputes this contention, relying primarily on 
Ndahimana·s alleged leadership role in the attacks of 15 and 16 April 1994.1''° 

30 December 20 j J 

the 3d{nQ ';/ 

8.3.1 Credibilitv of Defonce Witnesses 

8.3.1. l Introducrion 

. h . . NDl" 1860 KR' is61 d 1\1 I Nk' . h """ ·l 131. T ree Defence witnesses, 5, -'· an c ane , mye c~ w 10~e 
testimonies centered on Ndahimana's authority in April 1994. testified that although Ndahimana 

is59 Prosecutor's Final Trial Brief, paras. 4-7. 

"
60 

T. 17 January 2()1 I pp. 5, ll-14 (\CS). 20-22. 24-25 ([OS). 30 (ICS 1. 33, 35-37, 41 (!OS): In April 1994. Defonce 
\\fitness ND 13 v,:as an employee of Kibuye prefecture. He had once been a bourgmestre and \vas th!.'.refore in a position 
to appreciate the authority and responsibilities of bourgmestres, particular!) in the period preceding the introduction of 
multi-patty politics. During the period of sing·le party rule, hourgmestres ''wielded large povvers'' and ,vere the 
,;undisputed masters of the commune.''According to the ·witness, the de fa.cto authority of bourgmestres representing 
opposition pa1iies diminished with the advent of multi-party rule. This authority, in part, rested on thdr role as 
chairpersons of the ruling political party. Once rnulti-pa1ty rule was introduced. bourgmestres and other authorities no 
longer enjoyed the suppmi or respect of members of otber politkal partles: ..... vvhen a /iourgmestre was dectcd a leader 
of tl1e commune, it \.Vas ... tbe members of his pa1iies (sic) ,vho would listen and obey his instructions ... citizens who 
bdonged to different political parties \vhose candidate was not electcd ... did not obey the bowxmestre.'' Ndahimana had 
little authority because he \\'as a member of tbe !v1DR, a minorit::,., political paiiy in bis commune. On this ba~is, he 
"could say nothing" to individuals who ,vere 111(::111bers of the IV1RND. [Vloreover, in Kivumu commune, the '.\:ff)R \vas 
considered to be in cahoots 1,,vith the RPF.Although Ndahirnana v,;Js elected, he v,as WlTOLmded by indivlduals \.vho 
opposed him "'because he vvas an intdlectual and had th)t lived in Ki\·umu'' very long. The witness \Vas told that 
Ndahimana had \Von lhe elections because of the- support of religious leader,;; J.nJ ''1)1her as::.oriations:· Nduhimarw did 
not ·'enjoy the cooperation" of the Kivumu co11seil!crs. 

1361 
T. 24 .January 2011 pp. 55-56, 67-69. 70-71, 73-76 tall in dos.ed session); 'f, 25 January 2011 pp. 7 {see also Fn.:nch 

transcript p. 8, ICS), 11, 13~14, 16-26 (IOS), 28-31, 36-38, 53-43, 58 (lCS}: \Vitness KR3 \Vas in a position to comn1~m 
on the auHwrity of the bourgmestre ofKivumu commune in 1994_ /\.pproximately 25 per:-:;ons took part in the election of 
Ndahimana as bourgmestre. Ndahimana "behaved ... properly" during the genocide, but because <'f opposition politics at 
the time, •·a huge part of the _population ... di<l not obey his orders:· Ndahimana v,'anted ''to spread his authority over .. , 
the commune ,vithout taking into account the vie,vs of any particular party. but the members of the MR.ND did not ,vant 
to hear anything about Ndahimana's authority. The ,vitness noted that t..:n of the eleven communal ,,:on:;t!il!ers ,,.-er~ 
members l)f the i\--lRNDi the eleventh was a member of the MDR. In addition, the bourgmesrre did not enjoy good 
relation:-; with the communal staff as the nrnjority of the staff ,vere members of the MRND. He also did 1101 have good 
relations with JPJ Fulgence Kayishema who \Vas a member of the MRND. Fwther, ~dahimana did not enjoy good 
rnlations with the PresiJent of the "Cantonal'' Ct)Urt, Joseph Habiyambere_ because Habiyambere \Vas a membt~r of the 
MR.ND, and because ht: \.Vas on the payroll of the Tvlinistry of Justice and the commune had no say over judges. Chiefs 
of service were under the authority of the bourgmestre, but he could not give orders to servie<:' heads, and most service 
heads were members of the MRND. The hourgmestre also had poor relations ,vith Te!Csphore Ndungtse. who vvas a 
member of the MRND. 
1862 

T. 22 February 2011 pf). 3-4. 7-8. 10-20, 22. 26, 33: In April 1994, W[tness ]Vlelane Nldriyehe ,1,-as the budget 
director in the .\1inistry of Finance in Kigali. ffo was also a member (Jf the technical committte of Kivumu commune. 
Normally. the technical CQrnmittee would meet once per qua11er, hut it did not meet during time Ndahirnana \\-as 
bourgmestre. Nkiriyebe \1\iUS also a member of the f\-1DR. Nkiriyc:he and Ndabimana \ver~ from the same cclluk, 
attended the same schools. and ,,...ere both rnembers of the "eHte." In early April 1994, the ,-1,itness lived in Kigali, but 
then moved with the interim government to tvturambi in Gitarama on 13 April '1994. Ile remained tht.'1\": until the foll of 
the government, but "did a hop'' to Kivurnu commune in late May l 994. During this trip he saw Ndahimana brid1y. 
Before becoming bourgmestre Ndahimana ,vorked at a tea factory in Rubava. Ndahimana ·was forced to leavr Rubava 
for security reasons. Ndahirnanajoine<l the MOR sometime after.June 1992. Dc-spite the fact th:.H he Jud only recently 
joined the patty. Ndahirnana was elected on the basis of his charisma. popularity and reputation in the commune. 
Ndahimana received J JO votes \.Vhile his opponent, CDL, re(::eived only t\VO votes. 
Those voting in the general election for bourgmesrre included conseillers, members of the technical commission, heads 
of services, chairmen of politi<.'al parties, and heads of the religious denmninations, In th.at electi(rn, Ndahimuna 
rei:eived 19 votes. the h·1RND candidate Jean Baptiste Kagenza received 15 votes, and a 1hird candidate. w\1() was a 
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was bourgmestre. he had next to no de /aero authority as he was consistently sa~g{l1JY8 
associates and subordinates who were members of the MRND. This evidence was supported by 
prefet Clement Kayishema. whose credibility I addressed earlier, and a number of other Defonce 
witnesses. I only address the credibility of Prosecution witnesses where I disagree with the 
Majority. 

8.3 .1.2 Defence Witness KR3 

132. Witness KR3 was in a position to discuss the authority of the bourgmesrre in Kivumu 
commune. but J observe that he said that he rarely left his house during the critical period of 6-20 
April 1994. 1863 

133. According to the witness. he went to Nyange parish on 16 April 1994 to bring food to 
two young girls who had sought refuge there and remained in the area of the parish for just over an 
hour as an "observcr."1864 The witness was sentenced to eleven years in prison for his participation 
in the 1994 genocide.1865 By June 2010 he was no longer in detention but fled from hi, home 
because of rnmours that Nyange secteur Gacaca judgements were under review, and that the review 
process was resulting in lengthier prison terms than the original judgments provided for. 1866 The 
witness testified that he had been told that on review his sentence had been revised to Iifo 
imprisonment.18

"
7 The Prosecution did not refer to, or ask to have tendered into evidence, judicial 

records for this witness. Therefore, I can only rely on the witness' own testimony that "one of the 
charges against" him was that he had not prevented the massacres. 1868 

134. As the Prosecution has not introduced any of the witness' judicial records into evidence, 
it is more difficult to assess whether the witness may have tried to minimise his own role in the 
evems of 16 April 1994 at Nyange parish. l bear in mind, however, that Wimcss CBR testified in 
detail about the killing of a Tutsi named Ndakubana on the night of 7 April 1994, and Witness 
KR3's paiticipation in that incident. 1869 fn addition, \Vitness CDL testified that "'[Witness KR3] was 
on the side of the attackers" on 16 April 1994. 1370 As I have significant reservations with respect to 

member of the PSD. received five votes. Ndahimana received votes from members l)fthe t\·1RND a".> yve!1 as members of 
the PL. \Vhen Ndahimana assumed duty in Ocwber l 993 and there \Vas no Dfficial handover. Thi;:: fact lhat there \Vas no 
handover ceremony made it easier for NJahimana's opponents to sabotage his ,,.vork. Bei:au:se he !ost the f\·IDR 
election, Witness CDL ,vas Ndahimana's enemy from the start. In addition. ·fol k)\ving th~~ elcdion, the losing iVtRND 
candidate, K_.;'1genza. did everything to hamstring the effective functioning of the commune, Tbe same was true for f P J 
Kayishema~ another member of the rv1RND, who \Yanted to obstruct ·'all the good \Vork of rvtr. Ndahimana. Generally, 
all the [\.:[RND service heads tried to impede Ndahimana's \vork. V,,ihcn the ,vit:ness visited Ndahimana in late r-,,tay 
l994, N<lah.lmana told him that he ·was O'Venvhelmed and that he vvas being sabotaged by ••people ,,,,-bo had grudge 
against him.'' The JvfRND supporters ,vho voted for Ndahimana ifl the dcction for bomgmestre ViCre not ihe same 
M_RND supporters \Vith whom he had to Yvork ,vithin the communal office. 
13d 

T. 24 Jamwry 2011 pp. 67-68; T. 25 January 2011 pp. 12- 14, 22-23: Th~ witness remained at home from 6 to 10 
April. On l l April. be attended the security meeting at the communal office. He wa~ home on U April and went to the 
communal office briefly onl3 ApriL He remained at home on 14 and 15 April, but ,vent to the parish on 16 April for 
just over an hour. He again remained at home on 17. 18 and 19 April but paiiicipatcd in a meeting at the communal 
cdTice on 20 April 1994. During this period, the witn~ss only· savv Ndabimana at meetings hdd at the communal t)ffice 
on 11 and 20 ApriL 
1st,4 

T. 25 January 201 l pp. 13-14. 
ists T. 25 January 2011 p. 8 (fCS). 
li-:M, 'L 25 Januarv 2011 pp. 9-10 (fCS). 
1867 

T. 25 Januar}, 20 l l pp. 9-J O JCS). 
''°' T. 25 .lanw,rv 2011 p. 10 (]C:SJ 
ieo:i T. 1 Nc,veml~t:r 2010 pp. 8-9. 
] 870 

· T. 12 N1wembcr 2010 pp. 27-28. 
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the credibility of both Witnesses CBR and CDL. l do not accord inordinate weight to the~idLPe 
with respect to Witness KR3's participation in the genocide. 

135. More troubling is the witness' testimony that, although he spent approximately an hour 
and a half at Nyange parish on 16 April 1994 and saw a bulldozer demolishing the church, he did 
not witness any killings while there. The witness added that he saw JPJ Kayishema. Ndungutse, 
Kanyarukiga, Mbakilirehe, the brigadier of the communal police, and police officer Adrien 
Niyitigeka, at the parish that day. but did not know whether they were involved in the attacks. 1871 1 
have difficulty believing that the witness saw no killings that day. Further. given the witness' 
position in the commune, his failure to assess the roles played by Mbakilirehe, Niyitegeka, 
Ndungtuse, Kayishema and/or Kanyarukiga, strains crcdibility. 1872 On this same note, l observe that 
when asked by the Prosecution to explain why the killings at Nyange parish were not addressed 
during a meeting chaired by Ndahimana at the communal office on 20 April l 994, Witness KRJ 
claimed "it was difficult to identifv the rersons who had launched the attack on the refugees at the 
church. There were no ringleade"rs ... " 873 When asked why the communal authorities took no 
measures to punish the assailants who killed the survivors at the health center, located 500 meters 
from the communal office on 25 April 1994, the witness explained that ·'we could not establish the 
identities of the killers.''m4 Again. given the witness' position, I can only conclude that the witness 
was deliberately untruthful, and suspect that he may have been trying to minimise his own 
culpability by pleading ignorance on behalf of all communal offic.ials. 

136. The witness stated that Ndahimana did not enjoy good relations with the ten Kivumu 
co11seil!ers who were members of the MRND, those members of the communal staff who were 
members of the MRND, the chiefs of service who were members of the MRND or the president of 
the local court, who was also a member of the MRND.1875 However. the only example he provided 
related to the relationship between Ndahimana and Fulgence Kayishema. Specifically, he testified 
that Kayishema had released suspects that Ndahimana had had arrested for the killing of the 
Ndakubana family. 1876 However, on cross-examination. the witness clarified that on one occasion, 
Ndahimana and Kayishema had jointly proceeded to arrest a suspected perpetrator in the killing of a 
Tutsi and that he had never intimated that Ndahimana and Kayishema were completely opposed to 
each other: "there were points on which they were opposed and points on which they agrced."1877 In 
addition, the witness acknowledged that he himself had had good relations with Ndahimana, 
although he was a member of the MRND, 18

'
8 and did not explain why he alone, among communal 

staff members belonging to the MRND, had good relations with the bourgmestre. I am of the view 
that the witness was ideally placed to provide specific examples of discord between Ndahirnana and 
other communal authorities. His failure to do so casts serious doubt as to the reliabilitv of bis 
overly generalised evidence on this point. • 

137. There were several important discrepancies between Witness KR3's testimony in this 
trial, and his prior statements and testimony in other cases. At trial for example, the witness testified 
that he returned to work on 20 April 1994 and that he did not see Ndahimana carrying a weapon 
until June I 994. However, in a statement dated 14 September 2000, the witness staled that when he 

187
~ T. 24 January 2011 pp. 68~69; T. 25 January 20ll pp. 20-23. 

is1.. T. 24 January 2011 pp. 68-69: T. 25 January 201 l pp. 22-23. 
1373 T. 25 Januarv 2011 p. ~9. 
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returned to the office after the events at Nyange parish he saw Ndahimana carrying a gun. ' '[({) 
witness also testified at trial that Father Seromba attended the l l April security meeting at the 
communal office. This statement is consistent with his statement to a Rwandan Truth Commission 
in 2002 ism but inconsistent with his testimony dming the Seromba case where he testified tha1 
Seromba had not attended the meeting. When this discrepancy was pointed out to the witness in this 
triaL he stated that he had made a mistake when he testified in the Seromb,1 trial. 1881 This suggests 
that the witness may have '•mistakenly'' provided exculpatory evidence for Seromba during his 
case. The witness was also inconsistent during his cross-examination in this trial. He testified that 
on 20 April 1994, bourgmestre Ndahimana held a meeting of communal workers to discuss, ill/er 
alia, the conduct of the brigadier of the communal police. Although the witness first said that it was 
not a meeting for c-onseillers of seaeurs, it later emerged that at least six of the eleven consefllers 
attended this meeting. 1882 

l38. The witness testified that Ndahimana had had poor relations with Tclesphorc Ndungutse, 
who was a member of the MRND. He then went on to explain that Ndungutse threatened to kill the 
witness for refusing to accompany Ndungutse when he launched an attack on the Ndakubana family 
on or about 8 April 1994. When the witness told Ndahimana about Ndungutse's threat, Ndahimana 
asked the new brigadier of the communal police Jean-Bosco Abayisenga to confiscate Ndungutse's 
gun which Abayisenga was able to do. 1883 First, it was not at all clear why Ndungutse waited until 
May 1994 to threaten the witness for having failed to participate in an attack that took place on or 
about 8 April 1994, More importantly, this anecdote only demonstrates that Ndungutse had poor 
relations with Witness KR3 and not that he had poor relations with Ndahimana. 

139. For the reasons above, and because the witness was not able to provide a single example 
to support his general theory that Ndahimana was not on good terms with the vast majority ot' 
Kivumu commune's top oflicials, l conclude that this witness was nol credible in any respect. 

8.3.l.3 Defence Wi1t1ess ND13 

140. During the period at issue, Witness ND13 lived in Kibuye town. While the witness 
testified in a detailed and definitive manner on a nwnber of critical issues, the source of his 
information and ce1titude was olkn unclear. Jn any event. his evidence was entirely based on 
hearsay, The witness admitted that he did not visit Kivumu commune during the period between 6 
and 17 April 1994, and said that he only saw Ndahimana one time during that period, on 15 April 
1994 when he saw Ndahimana coming out of the prejet's office in Kibuyc lown, The wimess 
informed the Chamber that his information about events in Kivumu commune was based on reports 
he received from friends and relatives who were living in the commune al the time: "'I had many 
people in that commune who needed mv advice and who would ask me how thev could conduct 
themselves during those events. So it ,,;as very easy for me to know what was h;ppening in that 
commune because I would receive information from those individuals.'' 1884 

141. The witness was told, for example, that Father Seromba had been wrongly convicted 
because Scromba had not participated in the destruction ofNyangc parish.'"' This is not supported 

187
'
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by any of the evidence in the instant trial, and thus casts doubt on the reliability of ~,Jtness 
•'information'' more generally. 

142. The witness asserted that Ndahimana had not been able to obtain the cooperation of the 
Kivumu conseillers. When asked bv the Prosecution how he knew this, the witness conceded that 
he was '·not an eyewitness ofthese,events. But people would repo1t to me .. .''1886 Yet, when asked 
about events in the secteur in which his brother was a consei/ler, the witness stated: '·J am unaware 
of events that occurred in mv absence. If mv brother was a cunseil/er in that secteur, that is no! 

~ , ~ "' . , ,-] 8g7 
c:nough for me to give an account of events that unfolded m that secteur. 

143. Although the witness was ee1tain that Witness CDL and Ndahimana had been al 
loggerheads throughout the relevant period, ms, he could not say whether Witness CDL had 
resigned from his position within the commune before or after Ndahimana became bourgmestre 
because the incident took place after the witness left the commune.1 889 Tvloreover, he insisted that 
Witness CDL was a member of the MRND. 18

q
0 a fact disputed by Melane Nkiriyehe, a high rnnking 

member of the MDR,1891 and Witness CDL himself who said he was a member of the MDR. 1
'"

2 

144. The witness insisted that political patties such as the MDR, the PSD and the PL had 
views that differed significantly from those of the MRND, and therefore that the parties, or 
individuals within those parties, could not have joined forces in April 1994. 1893 On cross· 
examination. he conceded that the Interim Prime Minister in April 1994 "must have been a member 
of the MDR" and that the Kibuye prejet, Clement Kayishema, was a member of the PSD. 1894 B0th 
have been found guilty of genocide by this Tribunal.1895 

145. On examination in chiet~ Witness ND13 testified that JPJ Kayishema was appointed by 
the Ministry of Justice, bui "in his routine duties" was a subordinate of the office of the prosecutor, 
meaning that only the prosecutor could discipline him. 1

~
96 However, on cross-examination he 

concede<l that "[t]he bourgmesrre is the superior of the IPJ."1897 The witness also testified that the 
brigadier of the communal police tell under the supervision of the Ministry of Interior, and 
adamantly asserted that Ndahimana had no say over the communal police,''"' assertions that are not 
supported by the Administrative Law or other evidence. He insisted that the bourgmestre could not 
dismiss or in any way punish either an IPJ or the brigadier of the communal police, and that new 
laws were written afier the two institutions were established, 1899 httl no such laws were tendered 

1386 
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1387 T. 18 Jam1a1·y 2011 p. 15. 
11<:s T. 17 January 2011 p. 25. 
l!fa:J T. 18 January 20 f1 p. 3. 
is,x, T. l8fJ:.muary ~011 p. 3. 
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1391 T. 18 January 2011 p. 2. 
lt'JS Prosecuror 1' Kambanda ICTR-97-23-T, Judgement and Sentence, 4 September 1998 (affirm~<l by Appeals 
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ArJleals Cham her on l June 2001 ). · 
18 T. 17 January 2011 pp. 27-28. 
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97 T. 18 January 2011 p. 20. 
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into evidence. More importantly, it is not in dispute that Ndahimana did punish the brig~r tlefic"1' 
1 1. ··1 . I Mb k'I. h t· I N · h 1"

00 communa po 1ce, C mstop 1e a ·1 ire e, a !er t 1e events at yange pans . 

146. The Defence did not 'contest the Prosecution submission that the Administrative Law, 
entered into evidence as Prosecution Exhibit 47, was in place at the time the witness himself was a 
bourgmestre as well as during Ndahimana's tenure. As discussed above, this law is clear with 
regards to the relationship between the bourgmestre and the communal police. Thus, I can only 
conclude that the witness was deliberately untruthful, at least on this point. Further, when the 
Prosecution showed Witness ND 13 the letter from Ndahimana, dated 30 April 1994, demoting 
communal police brigadier Christophe Mbaki\irehc, the witness explained: "If I said that 
Bourgmestre Ndahimana was not respected, that doesn't mean he was no longer bourgmestre; he 
was still bourgmestre. He would give instructions, but those instructions were 
not...implemented ... "1901 However, Defence Witness KR3 testified that Mbakilirehe's demotion 
was implemented, and indeed, his successor Jean-Bosco Abayisenga successfolly assumed the 
position of brigadier.1902 

147. Finally, the witness testified that ··communal law required'' that the key to the armoury 
remain in the control of the brigadier of the communal police: "it was the brigadier of the 
communal police who statutorily managed the weapons ... " However, he could cite no law 
supporting this position although he had once been a bourgmestre himself.1903 

148. More generally, as was the case with Witness KR3, the witness had a great deal to say 
about Ndahhnana·s poor relationship with other officials in Kivumu commune, but could not 
provide a single concrete example of the way in which thes.: sour relationships manifested 
themselves in the commune's routine business, or during the events of April 1994. 

149. There were also significant discrepancies between the witness' testimony at trial and his 
prior statements and testimonies. For example, in response to a question from the Prosecution about 
a meeting the witness attended with Pre/et Clement Kayishema on 18 April l 994, the wimess 
insisted: "l did not even attend that meeting. I was not present. I was not in Kibuye because l had 
gone to visit my family at Karongi. Therefore, I did not attend any of those meetings. 1 heard about 
them. I was told that those meetings had taken place, but I did not attend those meetings."190

'
1 

However, it emerged that in a statement provided to !CTR investigators on 19 October 1995, the 
witness had said that he had participated in a meeting with the prefer on l 8 April 1994.1905 He 
provided further detail of his visit to the prejet on this day in a subsequent statement to !CTR 
investigators dated 11 April 1996.1906 Asked to explain this discrepancy, the witness claimed be had 
misunderstood the question because he considered his discussion with the pri!(et that day to have 
constituted a "consultation" rather than a "meeting'' adding: •· ... counsel for the prosecution. You 
need to know the diflerence between a meeting and a consultation session.'' 1007 This explanation is 
unpersuasive as the witness had emphatically testified moments earlier that he was visitin~ his 
family in Karongi on 18 April 1994 and was not in Kibuye. 1908 In this same 1995 statement_ 19 9 the 

1900 Prost:cution Exhibit 51. 
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witness claimed that Clement Kayishema was not responsible for crimes committed in ~y} -~3 
is only guilty of not having been able to protect people'', while at trial he testified that the preji?t 
would meet with the /11/erahamwe each time thev returned from killings at "the church'' and on this 
basis '·, .. at the time we thought that Preji,t Kayishema collaborated with 1he interahamwe even if 
he was not always with them at the scene of the killings.'' 1910 

l 50. Finally, 1 note that the witness conceded that he had been sentenced to three months 
imprisonment for giving false testimony to a Gacaca court in a case involving another bo11rgmestre 
from Kibuye pr~fecture, The witness denied that he had provided false testimony arguing that "the 
judges of that court at that time didn't like hearing the contrary to what they wanted to hear."19

' 
1 I 

do not accord undue weight to this conviction as l am not familiar with the details of the trial 
process. Nevertheless, I conclude that I cannot rely on this witness' evidence with respect to 
Ndahimana's de facto authority in April 1994. 

8.3 .1.4 Defence Witness Me lane Nkirivehe 

151. Witness Mclane Nkiriyehe was the budget director in the .Ministry of Finance in Kigali 
when the conflict empted in April 1994, He was also a member of the technical committee in 
Kivumu commw,e. 1912 However, he was not in Kivumu conmmnc during the events a1 issue in this 
case. The technical committee would normal!v meet once per qumter but it did not meet during the 
- NI l. b 191' , tnne 1 ca 11n1cma was ourgmestre. -

]52. When asked how he had formed his impression of Ndahimana's authority in 1994, 
Nkiriyehe replied: "here I must be specific.'' 1914 He then went on to say that he had seen what was 
happening in Kigali and Gitarama, and that he spoke with Ndahimana during a brief meeting which 
lasted less than five minutes at the end of May 1994. 1915 He concluded that both the authorities in 
Kivumu and the Interim Government in Gitarama were "overwhelmed" by the militias: •'[i]t was 
the militia [sic] that were ruling''1916 The witness concluded that '"[Ndahimana] was making an 
effort, but he was really ovcrwhdmed because most of those militiamen didn't want to listen to 
him." Nkiriyehe added that after meeting with Ndahimana in late May 1994, he met with "other 
officials and other people" who told him that ''Ndahimana made an effort.. .hut ... was unable to 
prevent what had happened."

1917 
The witness did not name his sources or detail any of the ·'efforts" 

made by Ndahimana, 

153. Nkiriyehe conceded that he had not visited Kivumu in April 1994. When asked about 
meetings chaired by Ndahimana that month, the witness answered: "I didn't even know about those 

10109 
Prosecution Exhibit 49 lA). 

i,.'Ju Proseculion Ei,;.hlbit 49 (A), p. 5. 
1911 T. 18 January 2011 p. 17 ((CS), 
JQP · • T. 22 February 2011 p. 3. 
,m T. 22 February 2011 pp. 17-18. 
1914 T ')') F" C 0 011 °3 . -- e1,1nmry ,:,., p. _ . 
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T. 22 Fd,ruary 2011 pp. 23-24: 39-40, 42-43. P. 24: ·'We didn't even have five minutes. \Ve had just opened the 
first beer. and ·we said l'heers to on~ another, and then he had ro kave ... we did shake hands. but \.Vt' didn't re,;11lv 
discuss:· · · 
191{; 'I ')') ., 1. . ,;,._ feoruary 2011 pp. 23-24. 
1917 T. 22 February 201 l p. 25. 

7:½e Prosecmor1:. iVdahimana, Case No, lCTR.-01-68-T 236 ! 274 

n1f 



Judgement ,:.md S'entcnce 

meetings."1918 When asked whether IPJ Kayishema remained JPJ until July 
answered:"[ don·t know aboul that. I don't kn~w because I wasn't there:· 1919 

154. The witness was a member of national branch of the MDR, 1920 and counted ballots in the 
Kivumu wmmune l\llDR primary elections. I02I Thus, he was well placed to assess intemal MDR 
politics and l credit the details he provided about the MDR election to choose the MDR candidate 
for the election of Kivumu bourgmestre. 1922 The witness also testified that in the general election 
Ndahimana won 19 votes. and his MRND opponent got 15 votes. I 'm and that Ndahimana received 
votes from members of the MRND as well as members of the PL. 1924 He added that the MRND 
supporters who voted for Ndahimana in the election for bourgmestre were nol those MRND 
supporters with whom he had to work in the communal ofTice but provided no detail to suppolt this 
assertion.m5 He did not name a single member of the MR.ND who voted for Ndahimana or any of 
those who later refused to work with him apart from JPJ Kayishema. lfthe ballot was secret. it was 
not clear how he knew that Ndahimana had received any MRND suppolt. Although the witness was 
originally from Kivumu commune, the foundation for his knowledge about the general election in 
Kivumu and MNRD politics was not clear. 

155. Referring to MRND obstruction of Ndahimana's work, Witness Nkiriyehe stated '·J can 
give you an example" and then went on to say that the MRND school inspector ensured that some 
teachers "did not listen to what the bourgmestre had to say at all" and that the same was true for JPJ 
Kayishema. He added that" l can give you many other examples,"192

" but went on to provide an 
abstract example rather than a concrete one. I92 'Although the witness could provide no specific 
example of the negative relationship he believed existed between Ndahimana and his associates and 
subordinates who were members of the MRND, the witness could remember that Ndahirnana had 
been elected three times as president during secondary school. 1928 His selective memory for detail is 
troubling. 

156. I fuither observe that the witness testified that when he visited Ndailimana in late May 
l 994, Ndahimana told him that he was overwhelmed and that he was heing sabotaged bv "people 
who had grudge against him,''1929 and thus it would appear that Ndahimana himself was at \east one 
source of the witness· information. 

157. Finally, l am disturbed by the witness' contention that the Interim Government in 
Gitarama was overwhelmed by the Jnterahamwe, and can only conclude that Nkiriyehe's political 
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hx)k into this situation \vhere the population is facing some diffkultic~, an<l tlie fPJ ... do,:sn't want to do this bei.:ause 
the iPJ \Vas like <1 police commissioner [rather than a dvilian policeman] ... For instance, if there \Vas a motor accident, 
or if there \\-·as a case of people \vho had fought in this secteur. it was the place of a policeman to go th~re. And if th..: 
bourgrnestre has been told, "The.re had been some fighting in this secteur\ and if he tells the JPJ to go there and look at 
the matter but he doesn't go, that's already a problem." 
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analysis was designed to minimise the responsibility of all authorities in the l 994 genocide. In this 
vein, the witness also testified that Ndahimana's authority suffered in part because there had been 
no formal handover ceremonv alter his election.1930 He did not elaborate on this theme. and I cannot 
accept as true that Ndahiman~'s authority was signific~ntly diminished due to the lack of an offic.ial 
handover ceremony. 

158. On these considerations taken together. I conclude that this witness was neither credible 
nor reliable. 

8.3.1.5 Defence Witness ND24 

159. Witness ND24 testified that both IPJ Kavishcma and a certain Gacabuterezi, the 
president of the local comt, were more respected than Ndahimana in Kivumu co111m1111e.'"3' 

160. The Chamber has heard evidence about the participation in the crimes of a certain 
1-labiyamberc who witnesses said was the president of the local court, 1932 but has heard little 
evidence about Gacabuterezi, an individual the witness claimed was more pO\vcrfol than the 
bourgmestre. More generally, although the evidence dearly indicates that IPJ Kayishcma actively 
participated in the crimes committed at Nyange parish, the witness appears to have based his 
conclusion that he and Gacabuterezi were the most powerful individuals in Kivumu, and that they 
alone were responsible for the crimes committed at Nyange parish, on the fact that Kayishema 
supervised the roadblock manned by the witness and that he led attackers at Nyange on 15 April 
1994.1933 

161. I have previously expressed reservations about Witness ND24"s credibility and 
1. b·1· 19 q I - I b 1· h h . . . Nd h" ' ·1 " re ia 1 1ty. ·· turt 1er e ievc t at e was not m a posItIon to assess · a Imana s ue ,1acto 

authority, and thus accord little weight to his evidence on this issue. 

83.1.6 Dejence Witness ND23 

162. Defonce Witness ND23 was a conseiller de sec/eur in Kivumu commune in April 
1994.

1935 
The witness was originally a member of the MRND, but al an unspecified time in 1994 

resigned from the MRND. 1936 In April 1994, he did not belong to a political party. 1937 

163. The witness remained in his position until July 1994, and although he was elected by 
members of the population, he remained answerable to, and under the authority of; the bourgmestre 
throughout that period.1938 

" •.. [T]he bourgmestre ... initiatcd decisions and those decisions were sent 
to us." The communal council met !\vice a week and was "briefed on how the commune had to be 
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~-< I 00 
run."1

'!.N The administrative machinery of the commune was functioning in the perioar(etwcen the 
death of President Habyarimana and July 1994. 1940 

164. This witness• testimony tends to support the Prosecution's view of Ndahinrnna·s de 
fiicto authority rather than that of the Defence. Given the witness' position. I believe he was well 
placed to discuss Ndahimana's de facto authority, and conclude that the witness was reliable on this 
particular evidence. 

8.3.1.7 Defence Witness Clement Kavishema 

165. Witness Clement Kayishema testified that once violence broke out in April 1994 in 
Kivumu, Ndahimana lacked any effective control over his commune because of the overwhelming 
number of people committin* violence in the street. 1941 I recall my finding above that Kayishenrn 
was not a credible witness. 194

• 

8.3.1.8 Defence Witness Emerita Munsy 

166. It was Witness Emerita Munsy's evidence that she heard from "'people" whose names 
she could not remember. because ·'they weren't people that l knew," that on an unspecified date 
''Ndahimana's mini support team had proposed that they should go and search his house because he 
was being suspected of hiding Tutsis." The witness concluded that if Ndahimana·s associates were 
seeking to search Ndahimana's house, it was because '·[Ndahimana's] behaviour was not consistent 
with what those people were doing at the time." 1943 

167. The witness further recalled that on an unspecifkd occasion, she heard Ndahimana 
complain ihat the prefet of Kibuye had either acted in bad faith or was totally "unconscious," 
because when Ndahimana had asked the prefet to send him gendarmes to protect Kivumu. the 
pre jet had sent only four gendarmes. Ndahimana was annoyed by the prefet ·s reaciion and called 
him names.

1944 
Although the witness denied it, 1945 her evidence indicated that she and her husband, 

Jean-Marie Vianney Nzapfakamunsi. a lieutenant colonel in the gendarmerie, were close friends of 
the accused and a number of alibi witnesses. Indeed. Ndahimana stayed at their house on the night 
they heard of President l-labyarimana's dcath. 1946 This witness' testimony about Ndahimana's 
character and authority at the time of the events at issue was vague, and although she could not 
name the persons who she said had spoken positively about Ndahimana during this period or say 
when the conversation about the prefer had taken place. she did remember that on the night of 6-7 
April 1994, Ndahimana slept in her corridor next to her daughter's godfather, altl101wh he was one 
of 40 guests who spent that night at her home. 1947 More generally, I felt at the time tb;t she testified 
that Witness Munsy's interest in appearing before the court was to exonerate her husband and those 
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associated with him, including Ndahimana, 
attach undue weight to her evidence. 

30~"6?:fo 
C II . . h !Y4R T I d 1! .. , ,rom any a egat,ons agamst t em. , o no 

8.3.2 Conclusion on Defence Evidence on Ndahimana's De Facto Authority 

168. On the basis of the evidence adduced by the Defence, I find its argument that 
Ndahimana had little or no de jhcto authority as bourgmes/re to be unpersuasive. That said, 
Ndahimana can only be held liable for his acts and omissions as bourgmestre, if the Prosecution has 
proven that Ndahimana enjoyed both de facto as well as dejurc authority in this position. 

8.3.3 Indicia ofNdahimana's De Facto ,\uthority 

8.3.3.1 Introduction 

169. As discussed above. [ cannot accept the Defonce evidence that due to a failure of 
political cohabitation in Kivumu commune, the bourgmestre had no authority or influence over any 
official who did not belong to the MDR. I note that no Prosecution witness testified explicitly on 
the relations between Ndahimana and those persons over whom he is alleged to have had authority 
or influence. T have therefore reviewed circumstantial evidence I consider relevant in assessing 
Ndahimana's defi,cto authority in the commune. 

8.3.4 Authority Over the Communal P_Qlicc 

170. l recall that I have found that Ndahimana had direct de Jure authority over the 
communal police. 19

'
19 

171. Witness ND34 testified that on 9 April 1994. a group ofl-Iutu assailants attacked a Tutsi 
named Martin Karekezi.

1950 
On a Sunday at approximately 8 a.m., I951 the witness saw Ndahimana 

arrive at the Karekezi home in the company of two communal policemen, one of whom was named 
Leonard Kibyutsa. Ndahimana asked persons who had gathered atthe scene about the killings, and 
they provided the names of suspects in the Karekezi killing. 1952 This evidence suggests that 
Ndahimana had authority over the communal police on 9 April 1994. 

172. According to Witness ND5, between 8 and l O p.m. on the night of 9-10 April 1994. 
attackers in the witness' cellule killed an old man named Thomas Mwendezi. 1953 The next day, on 
10 April. the witness and five others were arrested by policemen named Adrien Niyitegeka. alias 
Maharamu. and Telesphore Munyantarama in connection with the killing. During the arrest, 
Niyitegeka told the witness that he had been directed bv Ndahimana to arrest the suspects including 
the witness. 

1954 
This evidence indicates that the con11rn;nal police, including Adrien Niyitegeka wh~ 

played a prominent role in the attack of 15 April 1994, abided by Ndahimana·s directives on 10 
April 1994. 

194s T. 28 February 2011 pp. 36, 41-42. 
19

'
19 Dissent_. paras. 121. 1:27. 

195c, T. 17 February 2011 p. 63. 
1951 

I infcrthatthis\vasSundav IO April 1994. 
1
'"~

2 T. 17 February 2011 p. 63~ 
19

)
3 T. 26 January 201 l p. 50. 

1
:
15

~ T. 26 January 2011 pp. 50-53. 
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173. Witness KR3 testified that on one occasion Ndahimana and lPJ Kayishem~o~d:j Fl 
together to arrest an individual accused of having killed a Tutsi civilian in the days immediately 
f. I · l d I f · 1 [[ b · 1955 T' · b d I u,· NI)"4 1956 ol owmg t 1e eat 1 o Prest< cnt - a yanmana. -- ,us was eorro orate ,1y "1tness ., . 
This evidence undermines Witness KR3's own testimony, and that of other Defonce witnesses, that 
Ndahimana and IPJ Kayishcma were working at cross-purposes in April 1994. 

174. Witness ND4 testified that on 12 April 1994, a group of Hutu assailants attacked Tutsi 
civilians at a location named Murvamanihura Hills. Ndahimana sent police ot11ccr Niyitegcka, aka 
Maharamu, to the scene. Niyitegeka dispersed the attackers by shooting one assailant in the Jeg_;ss7 

The evidence that the attackers in this incident were dispersed by Niyitegeka was co1rnborated by 
Witness NDS. 1958 Again, this evidence indicates that Ndahimana was directing lhe activities of the 
communal police, and in particular, Adrien Niyitegeka, on 12 April 1994. 

175. The Defence adduced evidence that those suspects Ndahimana had arrested in 
connection with the killing of Tutsis on 9 and 10 April 1994 were subsequently released by IPJ 
Kayishema. 1959 Witness ND3 testified that from 15 April "[Fulgencc] Kayishcma wielded more 
power than Ndahimana''1%\J but the witness provided no foundation for his conclusion on this issue. 
As noted above, both Witnesses KR3 and ND34 testified that on al least one occasion, f P.J 
Kavishema and Ndahimana arrested the suspects together.1961 And while the evidence in this ease 
indicates that Kayishema was an early supporter of the JCE, 1962 without verification of the 
applicable criminal procedure at the time, I cannot conclude that Kayishema released suspects in 
order to further the .!CE. It may be that the releases were consistent with the applicable laws in 
place at the time. 1963 I also note that Ndabimana had at least eleven communal police officers under 
his control. There is no evidence that the IPJ ,;njoyed this type of support. Finally. Kayishema and 
Ndahimana often attended meetings together during the period 13-16 April 1994. Thus, on the basis 
of this evidence alone, 1 am not satisfied that IPJ Kayishema had the desire or ability to undermine 
Ndahimana. I further note that Telesphore Ndungutse, a leader of these early attacks, went 
unmolested by the communal authorities, and thus I cannot even be certain that Ndahimana had 
arrested the principal perpetrators of these early crimes. 

1955 
T. 24 January 2011 pp. 40, 61 (TCS), Prosecution Exhibit 53. p. 16 (lCS), 

J
956 T. 18 February 2011 pp. 2-3. 

1957 T. 17 February 2011 pp. 37~38 (ICS). 
l'JSR T. 26 January 201 l p. 54. 

J'l~
9 

\\/itness Emerita :'v1unsy: T. 28 February 201 l p. 18; \Vitncss KIO: T. 24 January 201 I pp. 74-75. 
1
~''

0 T. 17 February ~011 p. 18, 
1 
;&i T 25 January 2011 pp 40, 61 OCS), Prosecution Exhibit 53, p. 16 {ICS); T. 1 & February 2011 pp. 2-3. 

1962 
See for example. Defence Witness ND11: T. 18 January 2010 pp. 30~3L 'It could be the 11th, Kayishema. 

Gac.ahuterezi an<l Rusherna, sent .:i letter to the Imerahamwe addressed to a certain ,kan Bosco, \vho was an 
Interahamwe of our area. And in that letter that lnterahamwe was asked to start the killing of the Tutsis in that area. 
And he \Vas asked to leave no stone unturned, to make surt~ tbat no Tutsis es(:aped." Also see evidence discussed above 
that Ndungutse pmticipated in early killings ofTutsis in Kivurnu commune. 19

')
3 

For example, Witness N05: T. 26 January 201 l pp. 50-53: On 10 April, the \Vitness and five others were arrested 
hy polii:e officers Adrien Niyitegelrn,. and Telesphore !'vlunyantarama in connection \Vith tile killing of an elderly Tutsi 
named Thomas 1\1\:vendezi th~ previous night. DLJring the arrest, Niyitegeka told the witness that he had been directed 
by Ndabimana to arrest the suspects including tbe witness, The next da;,·, th,; sus.pects met with th.e lPJ Kayishema \Vh~) 
interYie\veJ lhem for approximately 40 minutes. Atter tJ1e interviev,·. Kn.vishema l(,]J Wit11e&s 1\1)5 and the other 
suspects that they could go home while he completed his investigation. · 
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176. Witness ND24 testified that on 14 April 1994. when Ndahimana went ~uQ~1 
roadblock manned by the witness on his way to Nyange parish. he was accompanied by two armed 
police officers.1064 This suggests Ndahimana could direct the communal police on 14 April 1994. 

177. Witness ND7 testified that on 17 April 1994. after consulting with Seromba. Ndahimana 
and a number of communal police officers took 27 wounded Tutsis from Nyange parish to the 
communal health ccnter. 1965 Witness ND! corroborated evidence that Ndahimana brought wounded 
Tutsis to the health center that day. He also ensured that the centre was protected by communal 
policemen. However, three days later a group of assailants killed the survivors at the health 
center. 1%

0 Witness KR3 confirmed that survivors were taken to the commum1l health center, and 
that they were later killed there. 1067 This evidence indicates that Ndahimana was still directing the 
communal police on 17 April 1994. I will not speculate about Ndahimana reasons for using the 
communal police to protect Tuts is on 17 April l 994 but nor on 15 and 16 April. As the killings at 
the communal health center were not pleaded in the Indictment, r will make no forther 
dctem1inations on this issue. 

178. Witness ND] 7 testified that on an unspecified date following the attacks on Nyange 
parish, communal police officers assigned by Ndahimana to protect the sisters' convent were able to 
repel assailants on the convent. 1968 This evidence too indicates that Ndahimana was still able to 
direct the activities of the communal police after the killings at Nyange. 

I 79. Prosecution Exhibit 51 is a letter from Ndahimana demoting the brigadier of the 
communal police, Christophe Mbakilirehe, to the position of an ordinary policeman, and appointing 
Jean Bosco Abayisenga as brigadier and Adrien Niyitegeka as Abayisenga's deputy. ll is not in 
dispute that this reorganisation of the communal police was implemented. and I conclude that this 
reorganisation supports the Prosecution position that Ndahimana exercised both dejHre and de facto 
control over the communal police as bourgmestre. What remains in dispute is the reason for 
Mbakilirehe"s demotion. I will discuss this in assessing Ndahimana's intent below. 

180. When Ndungutse threatened to kill Witness KR3 for refusing to accompany Ndungutse 
in an attack on the Ndakub:ma family on or about 8 April 1994, Witness K R3 told Ndahimana 
ab()Ut the threat against him. Ndahimana responded by asking the new brigadier of the communal 
police. Jean-Bosco Abayisenga, to confiscate Ndungutse's gun--which Abayisenga was able to 
do, !969 

8.3.5 Meetim,s 

l 8 l. Jt is not in dispute that Ndahimana chaired a meeting on 11 April 1994 to discuss 
security in the area, and that conseil!eJCs and other commmial leaders participated in this meeting. 
Following this meeting, Ndahimani1 called the prefet to ask that he assign gendarmes to K ivumu 
commune, and the pr~fer complied sending four to Kivumu that very day. 1970 No evidence has been 
adduced suggesting that influential members of the community did not att,;nd this meeting 
convened by the bourgmestre. or that the decisions taken al the meeiing that day were not 

1
~•_;.i T. 21 February 2011 pp. 8, 30, 39. 

1965
_ T, 24 January 2011 pp. 39-41. 

1960 T. 20 .January 2011 pp. I0-11. 
1967 T. 25 January 2011 pp. 30-31 (!CS). 
l9<>s T. 3 May 2011 p. 13. 
1960 

T. 25 January 2011, p, 7 tlCS) (English): T. 25 Janum'y 2011 p. 8 (HC) (French). 
1970 

See for example, Witness ND23: T. 19 April 2011 pp. ,t9-52. 
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implemented. To my mind, this evidence indicates that Ndahimana had defacto autho~s~i!Jt~ 
that of any other bo11rgmestre on 11 April 1994. 

l 82. Equally significant, Witness KR3 testified that on 20 April 1994, bourgmestre 
Ndahimana held a meeting of communal workers and conseillers to discuss. inter a/ia, the conduct 
of the brigadier of the communal policc. 1971 Ii would further appear that Ndahimana·s decision to 
demote Mbakilirehc was approved by the communal council at this meeting. 1972 A procedure for 
dividing propetties belonging to the ·i·utsi victims at Nyange was also discussed and approved. 1973 

This evidence establishes that within frmr days of the genocide at Nyange parish, Ndahimana was 
able to conduct business as usual at the communal office: he was able to get council assent for his 
decision to demote Mbakilirehe, and a procedure in place for the division of Tutsi properties. 

8.3.6 Other lndicia of De Facto Authoritv 

183. As discussed in detail above, the evidence establishes that when Ndahimana ?ave 
directives or suggestions to the attackers on 16 April 1994, those directions were implemented.' ' 74 

184. Witness BXJ testified that on or about 12 April 1994, the witness decided to have her 
grandchildren. living outside the commune, brought to her home in Kivumu. fn order to have her 
grandchildren picked up by a friend. the witness obtained a laissez-passer from Ndahimam1. It was 
the witness' understanding that individuals manning roadblocks would allow laissez-passers 
holders to pass through roadblocks unmolested. 1'"5 This evidence indicates that Ndahimana had a 
critical role in controlling the movement of Kivumu residents during this period. 

185. Witness CDL testified that when on 14 April 1994, individuals manning a roadblock 
attempted to ope~ the coffin of Dr. Ntawuruhunga, Ndahimana intervened and ensured safo passage 
for the vehicle. 19

'" 

186. Witness ND23 was a Kivumu commune consei//er. He testified that during the period 
April to July 1994, he was answerable to and under Ndahimana's authority. 1977 

" ••• [T]hc 
bourgmestre .. .initiated decisions and those decisions were sent to [conseillers]." The communal 
council met twice a week and was ·'briefed on how the commune had to be run."'1973 [n addition, the 
communal office was functioning throughout that pcriod. 1979 

187. In response to a question about Ndahimana's authority over the communal police, 
Witness ND24 stated that he did not know the relationship but added: "all l know, in general terms. 
is that the bourgmestre was in charge of all of us.'' 1980 Wimess ND3 also described Ndahimana as 

1971 
T, 25 January 2011 p. 26, pp< 28-29 t lCS), 

1972 
\\/i1ness KR.3: T. 24 J,rnuary 2011 p. 76 OCS). 

1973 
\Vitn~c:ss KRJ: T. 25 January 2011 pp. 29-30, 58 (fCS): The matter of Tutsi propt:rties was discussed in detail. ~md it 

was decided that any person \vho \.vanted to use land belonging to a Tutsi victim \Vould pay rent to their local consei!ler 
who would then transfer the monev to the comnnme, 1973 

10~ . " 
Dissent, paras. 102-106. 

1975 
'I. 23 February 2011 pp. 8-9 (JCS). 34-35. 

1970 
T. 12 t-:ovember 2010 pp. 2-3; T. 12 November 2l110 pp. 10, 49-50. 

1-111 -r 19 .10 . Apn cO I I pp. 57. 60. 
1978 T. 19 April 2011 p. 61.. 
1970

T. 19 April 2011 p. 47. 
"''' T. 21 February 2011 p. 30. 
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"the authoritv in the commune,"1981 as did Witness ND5 who testified 
Kivumu rcsp~cted Ndahimana because he was a person of authority. 1982 

30 December 201 J 

that the ~u~t;l5 
188. It was the view of Witness CBK that Athanase Seromba had spiritual authority over the 
attackers at Nyange parish and that Ndahimana had administrative authority over them, and that if 
Seromba and Ndahimana "had put their heads together'' to prevent the events from taking place, 
thev would not have occurred: "Ndahimana and Seromba colluded to bring about the destruction of 
the· church."1983 · 

l89. Witness CBN testified that the Ndahimana ·'was the supreme leader because he was the 
bourmgestre of Kivumu commune ... And everything that was taking place in the commune fell 
under the responsibility of the bourgmestre because he is the highest or supreme authority at 
commune level.)~1984 

190. According to Witness CDL. one or two weeks after the killings at Nyange, Ndahimana 
summoned Kivumu residents and annv reserve soldiers, and had the reservists train the other 
residents in civil detence. 1985 

• 

191. Finally, I consider it significant that Ndahimana remained in office until threatened by 
the RPF advance in late June or early July 1994 when he fled to the Democratic Republic oflhe 
Congo. 

8.3.7 Conclusion on Ndahimana's De facto Authority 

192. On this evidence taken together, much of which was provided by Defence witnesses, l 
find it established that Ndahimana had de .fc,cto authority in line with his de Jure authority in April 
1994. 

8.4 Duress 

193. [n its Pre-Defence Brief, the Defc11ce alleged that Ndahimana was a "victim of political 
violence" when he worked in Gisenyi, that MRND militiamen in Gisenyi suspected him of being an 
RPF agent a tier he traveled to Abidjan in January 1993, and that he was thereafter threatened by the 
lnterahamwe and fled to Kivumu in the middle of the night." 1986 It added that the Defence would 
adduce evidence that Ndahimana was under threat from the K ibilira Jnterahamwe and thus could 
not have risked going to Nyange parish on 16 April 1994.1

''
87 The Majority has found that 

"Ndahimana was under threat during the period in question"1''8s. and that the "accused's 
participation in the killings may have resulted from a sense of duress rather than from extremism or 
ethnic batred." 1989 I respectfully disagree. 

'

0

" T. 17 February 2011 p. 18. 
Mi T. 2fi Janu~.ry 201 l p. 57. 
J•;s:; T. 4 November 2010 p. 17. 
198

<1 T. l3 September :'.!010 pp. 58-59. 
19

1':> T. 12 Novernbt:r 2010 p. 23 
19

~
6 Pre-Defence Bri~t: para. J 8_ 

1 
';sr Pre-Dd'ence Brie( para. 116. 
ini Judgemt:nt. para. 706. 
1989 

Judgemcnti para. 868. 
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194. First. I observe that Ndahimana's defence has not been that Ndahimana p 1c2itjin}...f 
criminal activity under duress hut that he was not present at Nyange parish on 15 and 16 April 1994 
and did not contribute to the crimes in any way whalsoever. 199

(' That said, I do not believe it would 
be in the interests of justice to overlook evidence of duress simply because Defence Counsel opted 
to pursue another legal strategy. 

195. Witness ND! l testified that when he arrived at Ndahimana's house on the night or l 5 
April 1994, Ndahimana asked him about the situation at Nyange church because he had not been 
there. Ndahimana also told the witness that he had asked the prefet for assistance "because the 
lntemhamwe has spent the whole day pursuing [him] as well."' 1991 Witness NDI 7 testified that 
Ndahimana had problems in April 1994 because "he refused to collaborate with the persons who 
were killing people.''1992 The witness believed that Ndahimana was a ·'targeted person ... because he 
was not involved in the business of killing people," and because he lrnd arrested ··some 
murderers." 1

""
3 Witness ND35 testified that he learned from a Sister Johanna that Ndahimana 

sought refuge at the Sisters· convent on 16 April 1994 from persons who wanted to kill him named 
Callixte, Kimana and Kayishema. 1

"'
1 Witness Melan_e Nkiriychc testified that Ndahimana was 

suspected of having associated with the RPF in 1993.1°" Witness Clement Kayishema asserted that 
when Ndahimana came to visit him on 15 April I 994 the two men discussed a number of issues 
including Ndahimana's personal "insecurity,., even before he became bourgmestre. he had faced 
problems of insecurity. Those problems had led him to leave his posting [ at the tea factory] in 
Rubaya'' 1996 

196. As discussed above, 1997 unlike the Majority/198 I do not consider Witness ND6 to have 
been a credible witness. I also have serious concerns regarding the reliability of the remaining 
evidence that Ndahimana was under duress during the period at issue as that evidence was hearsay 
and it was excessively vague. Those who testified that Ndahimana was under threat at the tea 
factory in Gisenyi in early 1993, provided no detail of the problem or link with the alleged threats 
against him in April I 994. Moreover, within than six months of having returned from Gisenyi to 
Kivumu, Ndahimana was elected bourgmestre of Kivumu commune. This suggests that he was 
generally liked and respected within the commune. In addition, it would appear that while at 
Nyange parish on the morning of 15 April, Ndahimana made no secret of the fact that he planned to 
attend the funeral of Dr. Juvenal Ntawuruhunga that day. No evidence was adduced suggesting that 
Ndahimana was hclrassed while at the funeral. On the contrarv, Defence witnesses testified that 
Ndahimana traveled later that day to Kibuye town in the comp;ny of Anicet Tumnsenge whom he 
had only just met that morning, and unescorted hv the communal police or anv other armed 
individual. 1999 Finally, Ndahimana spent a great deai of time in the company of ~embers of the 
joint criminal enterprise from 11 through 16 April. many of whom were influential members of the 
community, and he continued in his position as bourgmes1re throughout the relevant period. I also 
consider it significant that Ndahimana had at least eleven communal police oflicers at his disposal 

1990 
Defence Notice of Alibi. 

t
9

0t T. 18 January 201 l p. 37. 
1092 T. 3 May 2011 pp. 4-5 (!CS). 
1'm T. 3 May 2011 p. 17. 
]9"J4 ··1· "-..,1 °011 38 _ • .J JV a)' - p, , . 
199

:, T. 22 February 2011 pp. 7-8. 
1996 T. !8 April 2011 p. 62. 
isi'n Dissent, parn. 69. 
199

,l. Judgement. paras. 702-705. 
i,,,.;•; \li/itness Cl6ment Kayishema: T. 18 April 201 l p. 62; Witness Anicet Tumuscnge: T. 12 ~'lay 2011 pp. 7- 8; 
Witness ND24: T. 21 February 201 I pp. 24, 36. 
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and appears to have had a close working relationship with the prejet. Thus, 
evidence suggesting that Ndahimana was under duress to be unpersuasive. 

8.5 Joint Criminal Enterprise 

8.5. l Jntroduction 

30~nber 2!2J I 

If
• 0l.ql_3 
m 1e m1rfet 

197. The Prosecution has alleged in paragraphs 11 and 36 of the Indictment that Ndahimana 
was a member of a joint criminal enterprise, that the purpose of this enterprise was the 
extermination of Tmsis at Nyange parish, and that Ndahimana is therefore liable for the genocide 
committed at Nyangc parish, pursuant to Altic le 6 (l) of the Statute. 

l 98. The Prosecution has proven that a joint criminal enterprise existed in Kivumu commune 
in April 1994, and that its purpose was to exterminate the Tutsi population of Kivumu commune in 
whole or in part. I will not make a finding on the precise membership of the JCE, but conclude thai 
its core members included: Atha11ase Scromb~ the Nyange parish priest, Gaspard Kanyarukiga, an 
influential businessman, Telesphore Ndungutse, a local teacher and Vice-Chairman of the Kivumu 
commune MRND, and Fulgence Kayishema, the Kivumu Inspector of the Judicial Police. There 
may have been personality clashes or factional disputes within the enterprise but what is relevant is 
that the members were able lo work together to achieve a common goal, which was the genocide of 
Kivumu's Tutsi population. 

8.5.2 l'J.!iahimana's Intent 

199. The Majority has held that it cannot "conclude that the only reasonable inforence which 
can be drawn from the evidence is that the accused possessed genocidal inlent."2000 J respectfolly 
disagree. At the outset l observe that had Ndahimana displayed the oppositi,m to the plan, and had 
as little influence, as suggested by the Defence evidence, the other members of the joint criminal 
enterprise could have proceeded 10 implement their plan without him. On the contrary, the evidence 
establishes that Ndabimana met regularly with the members of the criminal enterprise throughout 
the relevant period. before. during, and immediately after the killings. To my mind this facl 
constitutes prima facie evidence that he accepted the plan, and that his palticipation in the 
enterprise was valuable, and possibly essential. 

200. However, l cannot rely on prima fi1cie evidence alone and recall that I believe that the 
Prosecution has established beyond reasonable doubt that bv some time on 14 April 1994, if not 
before, Ndahimana shared the intent of his co-perpetrators.2061 Here I would simply like ro add that 
the fact that Ndahimana did not assign any of the communal police ofliccrs under his authority to 
reinfi:1rce the gendarmes at the parish, despite the threats l am certain he was aware ot: supports my 
finding that he did not wish to see the refugees protected. 

201. Witness KR3 testified that at the I! April 1994 meeting chaired by Ndahimana at the 
communal office, the participants decided that the Tutsi refugees at the church were to he given 
food which was initiallv destined for the students ofNtambwe sccondarv school. and that the food 
stored at the nutritionai center and at the presbytery was also to be dist~·ibuted to the refugees?''c 
The commune would provide transportation for the food. specifically, Witness (:!)l's vehicle and a 

2000 Judgement. para. 816. 
2001 Dissent, parn. 52 . 
. ~oc,: T 24 January 2011 p. (11. 
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blue Daihatsu belonging 10 Antoine Twagirayezu. The two vehicles were to be u~ f?';{ L 
bour;vnestre to transport the food and ensure securitv.2003 However, Prosecution Witness CBS 
testified that while al the church, the refugees received 

0

110 food to eat.2004 Indeed, pregnant women 
and children at the church began dying of hunger on 13 April 1994.2°05 This evidence was 
corroborated by Witnesses CNJ, Y Ali, CD.I and CBI who all testified that the refhgces never 
received any food from the authorities.2006 Given, Ndahimana's numerous trips to the parish prior to 
the anacks he should have known that the refugees were dying of starvation. l consider his failure to 
implement the decisions taken at the meeting of 11 April 1994 with respect to food for the rcfogecs 
to be a further indication of his intent during the period after that meeting. 

202. On the atiernoon of 16 April 1994. Ndahimana and other members of the JCE celebrated 
the successful implementation of the criminal plan at the presbytery, a point which ! believe further 
illustrates that Ndahimana shared the intent of his co-perpetrators. 

203. On 20 April 1994, bourgmestre Ndahimana held a meeting of communal workers and 
consei//ers to discuss, inter alia, the conducl of the brigadier of the communal police.2on 1 A second 
item on lhe agenda related to the properties belonging to Tutsis. This issue was discussed in detaiL 
and it was decided that any person who wished to use land belonging to a Tutsi victim would pay 
rent to their local conseiller who would then transfer the money to the co11unw1e.20"8 The fact that 
Ndahimana and his associates chose to address the division of Tutsi properties rather than 
punishment of those responsible for the killings at Nyange parish buttresses my conclusion below 
that Ndahimana shared the intent or his co-perpetrators within the joint criminal enterprise 
throughout the relevant period. 

204. Prosecution Exhibit 51 is a letter from Ndahimana demoting ihe brigadier of the 
communal police, Christophe Mbakilirehe, to the position of an ordinary policeman, and appointing 
Jean Bosco Abayisenga as brigadier and Adrien Niyitegeka as Abayisenga's deputy. The tetrer 
itself does not explain the reasons for the demotion, but refers to prior warnings issued to 
Mbakilirehe dating hack to 1988, meaning before Ndahimana became bourgmestre. Witness KR:l 
testified that Mbakilirehe was demoted because ·'he did not condu.ct himself properly [during the 
troubles]. He was the police brigadier, Instead of calling on the police officers to restore order, he 
did something else, and that led to the deterioration of security:'2009 Witness ND24 provided 
hearsay evidence suggesting that Mbakilirehe sided with the attackers during the 15 April attack?'rn 
Witness Clement Kayishema, who as prJjet was informed of the changes in the communal police, 
could only say that IV!bakilirehe had been demoted due to "dysfunctioning'· in the communal 
police.

2011 
Prosecution Witness CDL, on the other hand, testified that Mbakilirehe was demoted 

"for not having been very active during the attacks ... [and] because he was being accused ofhavin,:: 
refused to provide the policemen with enough ammunition during the attacks ofFriday."'012 

2003 
T. 24 January 201 \ p. 64. 

wo, T. 6 September 2010 p. 16. 
J(•0

5 T, 6 September 20!0 p. 16. 
2006 

Witness YAU: T. 15 September 2010 p. 46; Witness CBI: T. 14 September 2010 p. 3, T. 15 September 2010, p. 46:. 
,;'V~tne:-:.s CDJ: T. 11 November 2010 p. 40; Witness CNJ: T. 4 November 2010 p. 70. 
"'

00
' T. 25 January 2011 p. :;6. pp. 28-29 (lCS). 

200
' T. 25 January 2011 pp. 29-30. 58 (JCSJ. 

200
r, T. 24 January 2011 p. 76 ((CS). See also French transcript 24 January 2011 p. 84 (1--iC) \vbkh appears to be more 

ai::curate: ''Cdui-d :fest mat comportt' pendant ks troubles. IJ etait brigadit:r de la police communale, au lieu 
d'lwdonner ft ses policiers d1assurer ta sicuritC, il a fair autre chose ... )/ 
2010 

T. 27 Januar.Y 201 l pp. 4-7. 
2011 

T.18.April:0tl p.40:T.19April2011 p.2. 
ltin T. 12 November 2010 p. 22. 
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According lo Witness CN.I, on 15 April 1994, Ndahimana ordered the communal po~tQre at 
the church and when Mbakilirehe as well as two communal policemen refosed this order, 
Ndahimana asked them to tum over their guns.2013 I have significant concerns about Witness CDL's 
reliability and am therefore unwilling to rely on his evidence unless corroborated. As discussed 
above. l find Witnesses KR3 and ND24 equally. if not more, unreliable. I have fewer concerns 
about Witness CNJ's reliability but am unwilling to make a finding on Mbakilirehe's role in the 
attacks on the basis of his evidence coupled with that of Witness CDL alone. 

205. It is not in dispute, however, that Ndahimana replaced Mbakilirehe with police officers 
Jean Bosco Abayisenga and Adrien Niyitegeka. \.Vitnesses CDL and CNJ both k~titled that Abaytscnga <1ctin;ly prnlicipat-~ci 

io th, kiilio.~s on 15 Ap>il 1994
2014 Witnesses CBT, CBY. CBS and CBN testified that Niyitegeka played a 

particularly active role in this attack.2015 Given that Ndahimana replaced Mhakilirehe with two 
other police otficers who participated in the attack, I am satisfied that whatever his reasons for 
demoting Mbakilirehe, Ndahimana did not punish him for having participated in the attacks al 
Nyange parish. 

206. ! recall that when Telesphore Ndungutse threatened Witness KlO, Ndahimana was able 
to have Ndungutse disarmed. Thus I conclude that when Ndahimana wanted to take action against 
high-level perpetrators, such as Ndungutse, he was able to do so. l will discuss Ndahimana's 
liability for his omissions as bourgmestre below, but at this juncture wish to emphasise that the foct 
that Ndahimana took none of the reasonable mid necessary measures within his authority to punish 
the perpetrators of the killings at Nyange parish, is a critical point which reinforces my conclusion 
that he shared the intent of his co-perpetrators. Given Ndahimana's participation in numerous 
meetings \Vith members of the JCE and his active participation in the massacre of 16 April 1994, l 
find Witness KR3's suggestion that no punitive measures were taken because Ndahimana did no( 
know who the perpetrato;s were2016 to be devoid of merit. 

207. ln conclusion, had Ndahimana only participated in meetings with individuals such as 
Anasthase Seromba and the gendarmes at Nyange parish prior lo the genocide that took place on l 5 
and 16 April 1994, I would agree with the Majority that a reasonable inference could be that 
Ndahimana's intent and participation were benign.2017 However, given his participation in 
numerous meetings with other members of the JCE throughout the period of 13-16 April, together 
with the other circumstantial evidence relevant to the assessment ofNdahimana's mens rea. 1 find 
that the Prosecution has proven beyond reasonable doubt that by an unknown time 011 14 April l 994 
Ndahimana shared the intent of his co-perpetrators to destroy in part or in whole the Tutsi 
community of Kivumu commune. 

8.5.3 Ndahimana·s Contribution to the JCE 

8.5.3.1 Active Assistance 

208. Turning to Ndahimana's contribution to the JCE, I recall that as bourgmeslre. 
Ndahimana was the highest-ranking political authority linked to the killings at Nyange parish. I 

zrm T 4 November 2010 pp. 51-53: The police officer Adrien Niyikgeka nick.name Mahanm1U. fired at the church 
to\ver, One of the t\VO police ~)fficers whci \Vere disarmed was named Gk:adi. 
2014

\Vitness CDL: T. 12 November 2010 pp. 7-9; Witness CNJ: T. 4 November 2010 pp. 51, 53. 
'"

15 
Witness CBY: T. 9 November 2010 pp. 53-54. T. JO November 2010, pp. 27, 30-32 (!CS): Witness CBS: T. 14 

September 2010 p. 40; Witness CBN: T. 13 September2Dl0 pp. 22-23. 
2

0!<
5 T, 25 January 2011 p. 29 (lCS). 

2u17 Judgement, para. 820. 
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have found that he had substantial dejure and defi1cto authority in the commune. While l~ng be Q 
certain that his participation in the JCE was a sine qua non :for the genocide committed at Nyange 
parish. l am nonetheless satisfied that had he used his ful I authority to impede the work of the JCE. 
the JCE would have suftered a setback. 

8.5.3.1.3 Planning 

209. I have found that Ndahimana paiticipated in at least eight meetings wilh members of the 
joint criminal enterprise in the period 13-16 April 1994, at least si.x of which took place before the 
first round of killings on l 5 April l 994, and at least two more before the second round of killings 
on 16 April 1994. On 1his evidence, l am satisfied that Ndahimana actively participated in planning 
the killings at Nyange parish. 

8.5.3.1.4 Instigating 

210. l have previously found that on 16 April 1994. Ndahimana boih instigated and 
supervised the attackers at Nyange parish. 

8.5.3.2 Participation ufCommunal Police (~fjicers in the Attacks 

211. Ndahimana's responsibility for the role played by the communal police in the killings 
can be expressed both as liability for omission and liability for commission: Ndahirnana both failed 
to assign the police under his authority to protect the refugees at the parish afler the attacks on 13 or 
14 April 1994, and ensured they participated in the attacks on 15 and 16 April 1994. The evidence 
indicates that there were_ at leas: eleven _communal P?lice officers in Kivumu commune in A\~;/1 
1994, and that at least nme pa1t1C1pated m the 15 April 1994 attack: Jean Bosco Abay1senga: "
Adrien Niyitegeka aka Maharamu;2°1

" Appolin,iire Rangirn;2°20 i\thanasc 
l!zubukaliho/Uzabakiriho, aka Gicvare or Gicadi:2021 Telesphore Munvantarama:2O22 Nvantara:2°23 

l-labaruriga:2024 Makabcri;2025 and Ephrem.2°26 Witnesses added that c:hristophe- Mbakilirehe was 
present at the parish that day but did not describe his participation.2°27 Witnesses ND34 and 
Beatrice Mukankusi also referred to a police oflicer named Leonard Kibyutsa but not in connection 
with the attacks on Nyange parish.2O28 Witness CBS reforreJ to the presence of a communal police 
officer named Aloys Nishiremberc at the parish on 14 April."124 Although Witness CBY testified 

2018 
\Vitness CBR; T. 1 November 2010 p. 20; Witnt:ss CNJ: T. 4 November :2010 pp. 51, 53, 

2019 
Witness CDL: T. l2 No-vembcr 2010 p. 9; Witness CHR: T. 1 '\;:ovember '..!010 p. 20. \Vitness CBI: r. 14 

September 2010 p, 40 (French: T. 14 September 2010 p. 44); Witness CDK: T. 8 November 2010 pp. 32-35, T. 9 
".ovember 2010 pp. 18-JQ; Witness CBT: T. 7 September 20IO pp. 41-42. 
201

{• \Vitness CDL: T. 12 November 20 LO p. 9; Witness CBR: T. I November 2010 p. 20; Witness CBT: T. 7 Se.ptcmhcr 
~010 pp. 41-42: Witness ND34: T. 17 February 2011 p. 65. 
-"" Witness CDL: T. 12 November 2010 p. 9; Witness CBR: T. I November 2010 p. 20: Witness ND34: T 17 
February 2011 p. 65. 
1022 

Witness CBR: T. 1 November 2010 p. 20; \Vitncss CBI: T. 14 Septcmbt':r 2010 p. 40 (Frcn1.:h T 14 September 20!0 
P,\44); Witness CDK: T. 8 Nuvember 2010 pp. 32-35. T. 9 November 2010 pp. 18-19. 
, .. ,u Witness CDL: T. 12 November 2010 p. 9. 
zo:::4 Witness CBR: T. l November 2010, p. 20. 
2•m \Vitness CBR: T. I Nov._:mber ~010 p. 20. 
2

CrZG Witness CDL: T. 12 November 2010 p. 9, 
2027 

\:Vitncss CBI: T. 14 Septernber 2010 p. 40 (French T. 14 September 2010 p. 44): \Vitness CBT: T. 7 Septeml1e1· 
2010 pp, 41-42; Witness CBK: T. 03 November 20IO pp. 12-13; Witness C":J: L 4 :'\ovemher 2010 pp. 51-53: 
Mbakilirehe refused Ndahirn:m,fs ord~rto shoot at the refuge-es; Witness ND22; T. 20 April 2011 pp. 4-6. 
2
('

28 
T. 17 Februarv 2011 pp. 63-64; T. 7 Februarv 2011 p. 32. 

zo:::9 Defimce Exhil'lit 4: p. 4. ~ 
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9 that another patticipant named Kabalisa was also a police officer, Witnesses CBR and Cl~a~~\~ 
was a former military officer.2'1311 As perpetrators in the attacks, l suspect the latter two witnesses 
were better placed to assess his position. 

212. The Majority has held that --rhe Prosecution has not established beyond reasonable doubt 
that Ndahimana had the material ability to prevent crimes committed by communal police at 
Nyange church.'"2031 I respectfully disagree. The Majority and I both agree that Ndahimana had de 
Jure authority over the communal police. and I consider the evidence that he also had de facto 
authority over the police to be conclusive. No evidence has been adduced suggesting that 
Ndahimana ever denounced the participation of the communal police in the attack. or that he 
suspended or dismissed a police officer for having participated in the attacks. Given these elements 
taken together with the evidence above that Ndahimana did have de jil(:/o authority over the 
communal police.2''" I not only believe that Ndahimana was in a position to prevent the crimes 
committed by the local police and did not do so, but am additionally of the view that he ensured that 
the communal police would participate in the attacks that took place on 15 and 16 April 1995. To 

. d l . . I I bl . ~ h ·d 2033 my mm , t us 1st 1e on y reasona e 111,erence on t e ev1 ence. · 

8.5.3.3 Tra,1s11Jortation 

213. I agree with the Majority that when Ndahimana and the other paiticipants in the meeting 
held on 11 April 1994 decided to requisition vehicles belonging to members of' the community, they 
did not necessarily intend that the vehicles would be used to ferry attackers to Nyange parish. 
~o,:ever, concl~~h·e evidence ha~ been adduce_d that at least ?ne vehicle, ~elo~\~!ng io Witne~s 
CDZ, was reqms,twned by Ndahunana fol!owmg the 11 Apnl 1994 meetmg,-"· and that this 
vehicle was later used to ferry attackers to Nyange parish.2035 lam satisfied that this vehicle could 
not have been used for this purpose without Ndahimana's consent. 

214. With respect to the attackers' use of the Communal Office's red Toyota 1-Jilux, I note 
ihat Defence Witness Charles Ruvurajabo testified that it did not leave his father's garage during 
this period.20

:~ i respectfully disagree with the Majority's conclusion that Ruvurujabo's evidence 
was reliable.00

'
7 J recall that the witness was a Tutsi and that he admitted having gone inio hiding "I 

would say that it was between a week and a week and a half after the 6th of April''. 2
"

38 The witness 
did not provide a foundation for his certainty that the communal vehicle did 1101 kave his fathcr·s 
garage during the period at issue. More generally, I find the evidence on the communal vehicle to 

:::w,i \Vitness CBR: T. 1 November 2010 p. 22: w-itness CBR described Kaba!isa as ::m ex-soldier but t...::stified that he 
,vorked together \Vith tht: communal police on this day. Witness CDK also described Kabalisa as a former soldier: T 9 
November ?010 pp. 53-54; T. JO November 2010 pp. 27, 30-32 (JCS). 
1031 Judgement, para. 767. 
~(,:i; Dissent, paras. 171-180_ 
2033 Witness CBR: T. 2 November ::!010 pp. 33-34: Witness CDL: T. 12 1\ovetnb~r 2010 p 14-15. 17, l 9; Witness CBK: 
T. J November 2010 pp. 18-19. 20. 26. 
2w4 Prosecution Exhibit 5. 
2035 Witness CDZ: T. 8 Septembe-r 20l0 p. 34~ Witness CBR; T. 1 N0\'emb1.~r 2010 pp. 14, 20, T. 2 November 20\0 p. 
5.3: Witness CBK: T. 3 November 2010 p. 15; Witness CBS: T. 6 Serternber 2010 pp. 27-28; W'itness CBT; 'L 7 
September 2010 pp. 62-64; Witness CNT, T. 10 November 2010 p. 44_ 
2019 T,8February2011 pp.35-36. 
1037 Judgement. p,na. 5\5. 
zmr; T. 10 February 2011 pp. 28-29, 32. 
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be too parenthetical and contradictory to make a clear finding. Thus. unlike the l\i!ajority. I ~e gt g g 
'd d h' . . . h d'b·1· t· . 20 '" cons, ere t 1s issue rn assessmg t e ere 1 1 1ty o witnesses. · · 

8.53A Amrmmirion 

215. Witness KR3 asserted that both Ndahimana and brigadier Christophe Mbakilirehe held 
the key to the communal armoury."140 Witness ND13 believed that only the brigadier of the 
communal police had a key.2°41 Prosecution Witnesses CDL CBR, and CNJ all testified that 
Ndahimana had a role in the distribution of weapons held at the communal ofiicc for use by the 
communal police.2042 Witnesses CBR and CDL were not the most credible of the Prosecution's 
witnesses, and Witness ND 13 was not a credible Defence witness. I also note that the evidence of 
Witnesses CBR and CNJ was hearsay. Nevertheless, J find that circumstantial evidence 
corroborates the evidence of the three Prosecution witnesses. It is not in dispute that assailants used 
firearms to attack Nyange church in the late morning or early allernoon of 15 April 1994 and later 
ran out of ammunition. The evidence also establishes that Christophe Mbakilirehe, the brigadier ,,f 
the communal police was present al the chw-ch that day, but no evidence was adduced suggesting 
that he travelled the short distance from Nyange parish to the communal office to replenish the 
weapons stock of the assailants.2043 Ndahimana. on the other hand, was not at the parish when the 
assailants ran out of ammunition, and did not return to the area until later that evening. The 
evidence is equally conclusive that the next day, 16 April 1994. the assailants again arrived at 
Nyange parish equipped with fireanns and ammunition. There is no evidence suggesting that 
anyone but Ndahimana and Mbakilirehe had keys to the communal weapons stock. Thus, I find that 
the only reasonable inforence is that Ndahimana made ammunition available to the attackers either 
upon returning from Rufongo on the evening of 15 April. or in any event before the attack began 
the next day, 

8.5.4 Participation bv Omission 

216. In its discussion of Ndahimana ·s liability for !ailing to prevent and punish pursuant to 
Article 6.3 of the Statute, the Majority cites the Appeals Chamber jurisprudence establishing (hat 
·'[e]ffective control means the material ability to prevent the commission of the offence or to punish 
the principal offenders,"

2044 
and that ''[n]eccssary and reasonabk measures are those chat can be 

~
039 

See for example, Judgement para. 479 with respect to \Vitncss CBL 
'""' T. 25 January 201 I p. 38 (!CS). 
zv.1-i T. 18 January 20 l J pp. 3-4. 
2042 

Witness CNJ, T. 4 November 2010 p. 54: On 15 AJ.,ril 1994 when the communal police ran out or am1mmitiun, 
··they had to wait for the rettirn of the hnurgmestre because there was no way of going to look for ammunition in the 
cvmmune office''. \Vitness CBR, T. l November 2010 p. 21: Late in the day on 15 April, Ndungutse and judicial police 
inspector Kayishema informed the assailants. including the: \vitness, that they had run out of "'equipment" beeause ''the 
stock of equipment had been locked up by the bourgmestrt: and they were waiting.: for the return of rhc hourgrnesirt'" to 
givt! the assaihmt~ more. Witness CDL, T. 12 Novemhir 2010 PP- 14~ 15: At approximately 6:30 p.m on 15 April J 994, 
the witness saw Ndahimana having a diseussion with Kayishema and Abayiscnga outside the communal office. 
Kayishema and Abayisenga told Ndahimana that the attackers had failed to kill the Tutsi refugees because they had run 
out of ammunition and Ndahimana was not there to distribute the nece'.\sar: equipm~nt. Ndabimana prnmi;;;e.J to provide 
them \vith the necessary t:quipment the next morning. 
2

(J..JJ Witness CDL: T. 11 Nm·ember 2010 p. 67: The distance betv..-een the t'ommunal office and the church \V;;1.S 

approximately one kilometer. 
204

-
1 .ludgemcn1, para. 726. 
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taken within the competence of a commander, as evidenced by the degree of effcctive~ts~ i' 
wielded over his subordinates."2

il
45 

217. In determining whether an individual is culpable for failing to take necessary and 
reasonable measnres to prevent criminal acts or to punish the perpetrators under Article 6.3 of the 
Statute. the Appeals Chamber in Blacfkic held that what constitutes a reasonable and necessary 
measure "is not a matter of substantive law but of evidence .. :•20

4'• and that "necessary and 
reasonable measures are such that can be taken within the competence of a [ superior] as evidenced 
by the degree of effective control he wielded over his subordinates. The measure of submitting 
reports is ... applicable 'under some circumstances'"2047 

218. Once again I would like to stress that I assess the reasonable and necessary measures 
that were available to Ndahimana to prevent and punish crime in l 994 not for the purpose of 
establishing whether he was a superior within the meaning of A11icle 6 (3) of the Statute, but in 
order to determine whether his omissions, taken together with his acts, resulted in a significant 
contribution to the JCE pursuant to the jurisprudence and Article 6 (1) of the Statute. It is my view 
that the existing jurisprudence on Article 6 (3) liability is of value in assessing the significance of 
omissions under Article 6 (I) of the Statute. For example. I do not believe that any principal 
perpetrator at Nyange parish apart from Ndahimana and Christophe Mhakilirche, the Brigadier of 
the communal police, could be held liable specifically for failing to assign the communal police 10 

protect the refugees at the parish under either Aiticles 6 ( l) or 6 (3) of the Statute. 

219. [ recall that pursuant to Article 56 of the Administrative Law, a bourgmes/re was both 
the repres~ntative of the central authority in the commune and the personification of authority in the 
commune .-M~ The communal police was under the sole authority of the bourgmestre who used it to 
folfill his duty to maintain and re-establish public order and execute laws and rcgulations.2

('"'
9 A 

bourgmestre also had certain direct Jaw enforcement powers. For instance, in emergencies he could 
. 1· t d ' 0s0 H I j I . . . l I . 1· O(,,I mcarcerate persons or up o seven ays. e cou , a so reqms1t1on state eve secunty orces:· · 
On this basis, I have concluded that the bourgmestre had a legal duty to ensure law and order in his 
commune. This sets Ndahimana apart from other members of the joint criminal enterprise such as 
Seromba. a priest, and Kanyarukiga. a businessman, who may have had influence in the 
community, and in Seromba ·s case a moral or religious obligation to protect civilians, but did not 
have a legal duty to do so. 

220. Tbe bourgmestre was also responsible for exercising administrative control over state 
agents assigned to the commune.2052 On the evidence in this case. I have concluded that "state 
agents·• include, inter alia, gendarmes. the Inspector of the Judicial Police, and Assistant 
bourgmestres. Given a bourgmestre 's responsibility for law and order in the commune coupled with 
his role as representative of the central government in the commune.2053 and his administrative 

w-1s Judgement_ para. 765. 
2046 B!a.~kic Appeal Judgement. paras. 69, 72. 
2047 

B/a§kic Appeal Judgement, para. 72. See also Bo.Skov:ski (AC) Judgement, para. 234. 
:.:

04
i; Prosecution Exhibit 47. Article 60 -

2049 
Pr0secution Exhibit 47, Article 104 (88) and !08 (92): and Amendment of 4 October 1977, Artick 1. 

2
'J

5
L• Prosecution Exhibit 47. Article 61. 

2051 
Sc:e '½'itness T, 12 N~)vembcr 2010 p. 24, and evidence that he Ji<l effectively requisition gendarmes from the 

prifecture on 1 l April 1994. 
2052 Prosecution Exhibit 47, Article. 58 (11). 
2053 Prosecution Exhibit 47. Article 60, 
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I onq · · · b h ct bl' · 3 ob I~ G conlrn over state agents: " 1t JS my view that a ourgmesrre a an o 1gano11 to report 011 
professional misconduct and criminal activity committed by state agents to their hierarchical 
superiors in Kigali, Kibuye or Murambi. Indeed, I fail to see how a superior in a state institution 
seated outside the commune would learn of misconduct or criminal activity committed by a 
subordinate assigned to Kivumu commune unless it was reported to him by the individual 
responsible for law and order in the area covering the crime site, in this case the buwgmesrre. 

221. Conseillers communaux were elected of1icials, and thus while on the evidence of 
Witness ND232055 I suspect that !he bourgmestre had a greater degree of de frJC:lU authority over 
them than suggested by the Administrative Law. I agree with the Majority that the Prosecution has 
not proven this beyond reasonable doubt.2

()
56 That said, as the bourgmestre was responsible for law 

and order in his commune, [ believe he had a duty to report conseil!ers, judicial officials, militia. 
and civilians alleged to have committed crimes to the competent law enforcement authorities upon 
receiving grounded information that such individuals might have participated in grave criminal 
activity in his commune. I am only satisfied, however, that Ndahimana knew or had reason to know 
of the participation in the genocide at Nyange parish of those associates within the JCE with whom 
he planned the attacks at Nyange parish. his subordinates in the communal police. and the state 
agents assigned to the commune, meaning the IP.I, Assistant hourgmestres and gendarmes, ,,i1.h 
whom he worked on a regular basis.2°57 J cannot infer that he had !he requisite knowledge with 
respect to individual conseil!ers, judicial officials and individual members of militia groups, and 
thus will not examine any legal obligations Ndahimana might have had to report crimes committed 
by these latter groups to the competent authorities. 

8.5.4. l Spec/fie Omissions 

222. On l O April 1994. Ndahimana sent a letter to at least one conseiller asking him to 
"preserve security" in the secteur under his authority and "avoid divisions, "205

' and that the next 
d~y he se~t a letter_to a c?lleague within the MDR _part1o

5
\o cnsur~ that MDR members in his ~rea 

did not stir up ethmc tenswns as Ndungutse was domg. - · · I consider these letters to be part oi the 
minimum necessary and reasonable measures that a bourgmestre would take when facing ethnic 
violence in his commune. 

223. I further recall that on 9 and/or IO April, Nclahimana had arrested a numhcr of persons 
who were accused of having participated in the first killings of Tutsi civilians in Kivumu commune 
following the death of President Habyarimana,'"611 and that in a separate incident on 12 April, he 
instructed the communal police lo repd individuals attacking Tutsis civilians, which they did.20" 1 l 
consider that these acts too demonstrate that Ndahimana took reasonable and necessarv measures to 
address violence in his region in the six days following the death of the president: There is no 

2054 
Prosecution Exhibit 47, A1ticle. 58 (11). 

2055 
T. 19 April 2011 p. 61. 

2056 Judgement para. 772, 
~(•

57 
Thus. I respectfully disagree 'With tbe Majority's findings In paragraphs 778, 783 ;md 793 of tbe Judgement 

Contrary to the Vlajorlt)' at paragraph 775 of the Judgement, 1 am not satisfied that Assistant hourgmestres \Ye.re 
communal staff within the meaning of the Administrativ~ La\v, l cnnsidt:r it equally possible thal they \Vere .-:.tnl~ agentt, 
assigned to the commune. 
2058 Defence Exhibit 108 fB°J. 
2

•)
59 Defence Exhibit 1 10 ( C). 

20
''
0 

\Vitn~ss ND34: T. l 7 February 2011 pp 63-64, T. 18 February 2011 pp< 3, 17: Witness ND5: T. 26 January 20 l l 
pp. 50-53, 56. 59; Witness KIU: T. 25 Januarv 2011 p. 38 (fCSl. 
2"'1 ".. ''D4 l . . H'Jtness :-... : T. 17 Fe ,ruary 2011 pp. 37, 38 (JCS). 
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evidence, however, that Ndahimana took any necessary or reasonable measures to preven or p9ish 5 
inter-ethnic crime after 12 April l 994, and as discussed above, l am satisfied that he continued to 
wield the same authority after 12 April 1994 that he did when he took these constructive measures. 

224. According to Witness KR3, following the killings at Nyange parish, Ndahimana sent a 
note to commune conseillers and members of cellule committees asking that they ensure the 
security of their citizens and that they end manhunts against Tutsis.2°62 Witness Clement 
Kayishema testified that he thought Ndahimana "even wrote reports on the security situation 
prevailing in his commune.''20

'"
3 I cannot credit this evidence, as both these witnesses were 

particularly unreliable and could not produce even a single copy of the alleged communications or 
report their content in any detail. 

225. As discussed above. I am satisfied that Ndahimana had effoctive control over the 
communal police. Yet he did not assign the communal police to protect the parish on 14 April 1994 
when I am certain that he was aware of the plans for the onslaught the next day. On the contrary, 
witnesses both for the Prosecution and the Defence testified that the communal police took a lead 
role in attacking the church on 15 Aprii.2064 The evidence that Ndahimana demoted brigadier 
Mbakilirche for his participation in the attacks is unpersuasive. There is no other evidence that 
Ndahimana punished other communal police officers who took part in the attacks. Indeed, two of 
the oHicers who took part in the attacks were promoted including one who took a leading roie.2

';
65 

226. On l I April 1994, Ndahimana requisitioned gendarmes. As discussed earlier, l believe it 
is quite possible that on the day he made the request he expected that the gendarmes would protect 
the Tutsi population. However, when they instead opted to join the attackers on 15 and 16 April 
1994 rather than protect the refugees, Ndahimana did not chastise them or report their crimes to 
their superiors in the gi:ndannerie or the prefer. ln requesting their assignment to Kivumu 
commune, l believe he acquired a special duty to monitor their perfonnance. 

227. As noted above, I am satisfied that Ndahimana had a degree of real authority over IPJ 
Fulgenee Kayishema. a member of the communal police, albeit one answerable to the Public 
Prosecutor, if only as a state agent assigned to Kivumu commune. Based on the evidence adduced in 
this case, I am satisfied that Kayishema played an active role in the genocide at Nyange parish.2°66 

There is no evidence that Ndahimana informed Kayishema's superiors in the Public Prosecutor's 
office or other competent authorities. of Kayishema's role in the attacks following the killings. 

228. l am further satisfied that Vedaste Murangwabugabo (alias Vedaste Mupende), an 
A • b. , . d . h k 2067 , h , 'd l Nd I , n3s1stant ourgmestre participate m t c attac s. · Agam, t ere 1s no ev1 ence t iat a 11mana 
informed Murangwabugabo 's superiors or other competent authorities of Murangwabugabo's 
participation in the crimes at Nyange parish on 15 and 16 April 1994. 

l%:: T. 24 January 20 l 1 pp. 70-71; T. 25 January 20 I 1 pp. IL 25; T. 25 January 2011 pp.33. 36-37 (lCS), Prosecution 
Exhibit 52 (b ). 

""'
3 

T. 18 April 2011 p. 41. 
:

064 
See for example. Witnesses CBR. CDL, CNJ. and ND6. 

z,;,65 Dissent, para:-.. 204-205_ 
7066 

See for example; Witness CBT: T. 7 September 2010 pp. 37-38. 58. 62; Witness CNJ: T. 4 Npvcmbcr 2010 pp. 49-
53, T. 5 'J\'ovember 2010 pp. 60-61; \Vitness CBR: T. I November 2010 pp. 14, 17. 
2007 

See for example, \Vitness CBT: T. 7 September 2010 p. 42; VVitness CBR: l. l Novemb1.:r 201(; p. 24: Witness 
CNJ; T. 41\ovembt!r 2010 p, 57. 
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229. More generally, no evidence has been adduced indicating that Ndahimana took any 
measures whatsoever to punish any of the perpetrators a1ler the attacks in his commune. On the 
contrary, on 20 April 1994, when Ndahimana convened a meeting at the communal office with 
conseillers and communa.l stan: he opted to discuss the division of the propetties belonging to the 
victims of the crimes rather than the punishment of the perpetrators. 

230. On this basis, l believe the only reasonable inference is that one of Ndahimana's mos1 
significant contributions to the JCE was to assure his associates and subordinates, either explicitly 
or tacitly, that he would not use those measures within his authority as bourgmestre to punish them 
for committing crimes at Nyange, and that this encouraged their participation in the crimes. 

8,5.5 Conclusion on JCE 

23 l. In conclusion, l find that Ndahimana provided the criminal plan with the imprimatur of 
the highest political authority in the region; that he participated in the planning of the crimes 
committed at Nyange parish on 15 and l 6 April l 994; that he provided tactical advice and suppon 
to the attackers on 16 April; and provided transport throughout the period and ammunition to the 
attackers during the attacks. Equally importantly, I believe he provided his associates and 
subordinates with blanket immunity for their participation in the genocide that took place at Nyange 
parish on 15 and 16 April 1994. Taken together, I believe his contribution to the basic form of JCE 
can only be reasonably evaluated as a significant one. 

9. Sentencing 

9.1 Aggravating Factors 

232. A substantial section of Kivmmt comnmne·s Tutsi population, 1,500-2,000 civilians. was 
exterminated over two days in April 1994 in horrific conditions. The evidence indicates that the 
victims were starved before they were killed. I consider the gravity of the crime and the authority of 
the accused at the time to be aggravating factors for purposes of sentencing. l agree with the 
Majority that the fact ihat the massacre took place in a parish, a universallv recognized place of 

'f'h . 1. 2nos " sanctuary, 1s a urt er aggrava1rng actor. 

9.2 Mitigating Factors 

233. I concur with the Majority at paragraph 866 of the .Judgement that in the days 
immediately follmving the death of President Habyarimana, Ndahimana had individuals suspected 
of crimes against Tutsis arrested, and that he sent at least two letters to local political leaders 
condemning the inter-ethnic violence.2069 In addition, on the balance of probabilities, l conclude 
that on I I April 1994, he requisitioned gendarmes from the prefer to better protect the refugees. l 
fu11her agree that these constructive early steps constitute a mitigating factor. 

234, The paities adduced next to no evidence on the politics of the MDR. and thus I am 
puzzl~d by, the .'."~aj?rity'~ conclusion that the '."1DR was_ a ''.mo~eratc ,~

7
~1itkal p_arty", _a~d that 

Ndah1mana·s atllhat1on with the MDR can constitute a mtt1gatmg !actor.· · J he Prime Mmtster of 

~068 Judgeme11l para. 860. 
ll)t>'J Exhibits D108(B) and Exhibi1 DJ lOtC): letters from Ndahimana asking offo.:'ials to ensure security in Kh1lm1U 
comrmme. 
~(•70 

Judgement p<1ra. 867. 
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the Interim Government. Jean Kambanda. was a member of the MDR.2
071 

Witness CDL claimed to 
ha\'e been a member or°the. moderate wing of the MDR/072 but this affiliation did not prevent the 
witness from actively participating in the genocide. As discussed above, I find the little evidence 
suggesting that Ndahimana did not enjoy the autl1ority of other bourgrnestres to be 11either credible 
nor reliable. More generally, I do not accept that membership in a pa1ticular political party can 

constitute a mitigating factor. 5 0 g ~ 
235. I respectfully disagree with the Majority's conclusion that the "family situation" of the 
.Accused is a mitigating factor.2073 On the contrary, I am personally of the view that given the fac1 
that the accused had eleven children,2074 he should have had more consideration for the families of 
others. Nevertheless, I consider his family situation to constitute neither a mitigating factor nor an 
aggravating factor for purposes of senwncing. 

236. Finally, I strongly disagree with the Majority's consideration of the evidence that 
"several persons of influence in Kivumu commune had an interest and involvement in the 
massacres'', and its conclusion that "the influence of other authorities in Kivumu commune" is 
relevant to sentencing.2075 As detailed above, l take it as a given that crimes of this scale and nature 
are most often committed by a number of persons of influence acting together. While I agree with 
the Majority that Ndahimana was not a lone lunatic in Kivumu commune, I do not con~ider this to 
be am itigating factor in sentendng. 

237. As T have concluded that Ndahimana was not a mere accomplice in the genocide at 
Nyang~ parish, but a principal perpetrator of that crime, I would have sentenced him to a longer 
term of imprisonment than did the Majority.2076 

Done at Arusha, 3 0 December 2011 

~,r:<i Witne-ss ~DU: T. 18 Januru-v :"!Ol 1 1111, 2w] 
1w:2 . . ~ • · 

· Detence Exhlbn 77, p. 14. 
:!''

1
~ Judiz.ement. para, 869. 

:<>
14 Defence closing lki~f.. paras. 522•51 3. 

21)75 . -
Judgement, paro. 868. 

1{•'!6 
Judgement, para. 8 72. 
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Annex A: Procedural History 

THE INIHCTMI<:NT 

30 December JfJJ I 

l. Gregoire Ndahimana was initially indicted on 20 June 20 I l,2077 on a charge of genoc.ide; or 
in the alternative, complicity in genocide: conspiracy to commit genocide; and crimes against 
humanity for extermination which are offences stipulated in Articles 2 and 3 of the Statute of the 
Tribunal and punishable under Articles 22 and 23 of the Statute of the Tribunal, On 5 July 2001, the 
Indictment against Ndahimana was corrected and confirmed,2078 

2, On 4 July 2000, the Prosecution issued a Warrant or Arrest and Order for Transfer against 
the accused,207

" The Chamber rendered a Decision on the Prosecutor's h:, Parre Request for Search, 
Seizure Arrest and Transfer on 4 July 200L2080 

3. On 2 l December 2001, the Chamber rendered a Decision on the Prosecutor's Ex Porte 
Request to Rescind the Non-Disclosure Order of 4 July 200 I relating ro the Indictment and Warran I 
of Arrest 208 

l 

4. The accused was atTested on l l August 2009. in the Democratic Republic of Congo and 
therea!lcr transfe1Ted to the seat of the Tribunal in Arusha on 20 September 2009. Ndahimana made 
his initial appearanre before the Tribunal on 28 September 2009 and he pleaded not guilty to all 
charges,2082 

5. The Chamber and the parties discussed preparations for trial at an informal status conference 
on 23 October 2009. The Chamber thereafter issued a Scheduling Order instructing the Prosecution 
to file its Motion For Leave to Amend the Indictment and another Motion for Protection of 
Potential Witnesses by 16 November 2009, and ordered the Defence (o file its reply, if any, within 
five days afkr the date the translated copy of the proposed Amended lndictmcnt was served on 
it.2083 

6. On 16 November 2009, the Prosecution filed ru1 Amended Indictment charging Ndahimana 
with genocide (Count [), alternatively, complicity in genocide (Count ll), and extermination as a 
crime against humanity (Count Ill), 2"

84 Ndahimana denied all the charges?'8' 

7. On 3 February 2010, based on the J July 2001 confinnation of the Indictment against 
Ndahimana, and the fact that the amendment sought would bring correction and clarity to the 
confirmed Indictment, the Chamber granted leave for the Prosecutor to file an Amended 
Indictment.

2
''

86 
The Prosecution then filed the Amended Indictment on 5 February 2010.2087 The 

~(,n Indictment. 20 June 200 I, 
2078 

Indictment Confirmation Memorandum from ICTR Prosecutor. 3 Julv 200L 
2079 

Warrant of i-\ffejt and Order for Transfer, 4 Julv 2000. ~ 
2080 

Decision on the Prosecutor·s Ex Pane Request ~for Search, SeiL.ure Arrest and ·rransfcr, 4 fo!y 2U0l. 
~

031 
Decision on tht.:: Prosecutor's Ex Pane Request to Rt:scind the Non-Disclosure Order of 4 July 2001 relating to the 

Indictment and Wam:mt of A.nest, 21 December 2001. 
'"" T. 28 September 2009 p. 12. 
l(>'.rJ S,:heduling Order under Rule 54 of the Rules of Procedure and Evidence. 4 November 2009. 
103

'
1 Amended lndk'trnent1 16 Non~mbt;r 2009. 

20
"

5 
Ndahimana, Exception Prf'Judiciel/e, 10 November 2009 . 

.w&:; Decision un Prosecutor's Request for Leave to File an Amended Indictment under Rule 50 of the Rules of 
Procedure and Evidence. 3 h:bruarv 2010. 
20

t
7 Amended Indictment, 5 Fcbrua~y 20 I 0. 
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Chamber thereatter issued a scheduling order to the effect that a further 
Ndabimana be made on 9 February 20 I 0.2088 

PRE-TRIAL PHASE 

30 December 2!J 11 

initial appearance by 

8. On 4 fv'larch 2010 the Chamber granted, in part, the Prosecution's Motion for Protective 
Measures for its Witnesses and ordered the Prosecution to file confidentially, the list of its 
witnesses who were already the beneficiaries of protective measures, the contents of the protective 

d h . h. h h . d . d ,os9 measures, an t e cases 111 w 1c sue protcctJvc or crs were issue .-

9. On 5 March 2010, the Defence filed its Motion Alleging Defects in the Amended 
Indictment. 

2090 
In its Decision issued on 30 April 20 l 0, the Pre-Trial Chamber found that there 

were no defects in the Amended Indictment. The Chamber found that the form and mens rea for the 
alleged JCE, as well as the nature of Ndahimana's patticipation in the alleged JCE, were properly 
pleaded in the Indictment. It also held that the identity of the alleged members of the JCE was 
sufficiently pleaded by stating the names and categories of persons involved in the alleged JCE. 
However, the Prosecution was ordered to '"provide more specificity as to the identity of 'others· in 
paragraphs 15. 17-26 and 29-32 or add the words 'whose identity is unknown' to ·and others'."2091 

On 18 August 20 l O the Prosecution re-filed the Amended indictment in the case of The Pro.,,ecutor 
vs. Gregoire Ndahimana.2092 

l 0. On l 5 l\farch 20 I 0, the Prosecution filed its Motion for Judicial Notice,2093 which was 
granted by the Chamber on 7 April 2010. In granting the motion, the Chamber took judicial notice 
of the genocide that occurred in Rwanda in 1994, infonnation about Nyange church and its location, 
existing Rwandan law, as well as Rwanda's international status in 1994 as a State Party to the 
Genocide Convention and the Geneva Conventions and their Additional Proiocols.2094 

11. The Prosecution filed its Pre-Trial Brief on 15 March '.'.010.2095 

12. On 14 June 2010, the Registrar issued a Decision on the Withdrawal of the Assignment of 
Beth Susan Lyons, Co-Co\lllsel for Gregoire Ndahimana,2°% who was then replaced by Mr Wilfred 
Ngunjiri Ncleritu.2097 

13. The Defence filed an urgent motion to adjourn the trial temporarily on 24 August 2010. 2098 

However, the trial commenced as scheduled on 6 September 2010, and hccausc there was n 

:::r,ss Scheduling Order under Rule 50 and 54 of the Rules of Procedure and Evidence. 8 February 2010. 
2089 

Decision ~n the Prosecution's Motion for Protective measures for its Yvitnes~es - Articles 19. 20 and 21 of tht· 
Statuk and Rules 54. 69, 73 and 75 of the: Ruks of Procedure and Evidence, 4 March '20HL 
~r,;io Ndahimana Defence l'VIotion on Defocts in the Indictment. 5 fvfarcb 2010. 
2

oc,i Dedsion on Ndahimana's tv·lotion on Defects in the Amended Indictment, 30 April 2010, narns 4~7, p. 6. 
2092 

Amended lndictment (V•'itb the addition of '·v.:hnsc identitic:s are unkncn.vn;' at paragraPhs l.5,17-26 and 29-32 us 
ordered bv the Trial Chamber in its Rule 72 Decision of 30 April 2010), 18 August 2010. 
w;i

3 
Prose~ution's Motion for Judic.ial Notice Pursuant to Rule 94 of the Rul~s of Prnc~dure and Eddence. 15 March 

20Hl 
2094 

Decision on 1he Prosecution's Motion for Judicial Notict'.. 7 Aprll 2010. pp. 5-6. 
2
('

9
) Prosecution Pre-I rial Brief. 15 r..,farch 2010. -

20
:=,,:; Dt\::ision on the \Vithdrav.-al of the Assignment of Beth Susan Lyons as Co-counsel for Gregoire Ndahimana, 14 

June 2010. 
2097 

Letter from DCDtv1S, Ref: !CTR-JUD-l 1-5m2-09-l29(}/[)N /1.s~igning Mr. VVilfred Ngun)'1ri Nderitu as Co-counsel 
to Represent the Accused Gre"c;oire Ndahimana, 23 July 2010. 
2

oc,s Urgent Defonce Motion fr;r Adjournment ol' the Hearing of the Trial Pursuant t0 Article 20 (2) anJ (4) of the Statute 
of the JCTR and Request for Conv~ning a Status Confore-nce, 24 August 20H). 
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informal meeting on 14 September 2010, where all paiiies came to a satisfactory agreement 
regarding the trial schedule, the Chamber ruled the Defencc's request for a status conference as 
moot on 15 September 2010.2099 

TRIALPHAS.E 

14. The Prosecution commenced its case on 6 September 2010 and concluded on 19 November 
~ ,w, I d. · d d d ·5 h"b" . ·c1 sOIO.- · t presente its witnesses an ten ere 6 ex 1 1ts rnto ev1 ence. 

15. The Defence filed its Pre-Defence Brief on 7 December 2010.2101 It commenced its case on 
17 January 2011 and concluded on 12 May 2011. 2102 It presented its witnesses and tendered a total 
of 128 exhibits into evidence. 

16. The Trial Chamber granted interim protective measures to Defence witnesses in September 
2010.2103 On 7 December 2010, the Trial Chamber issued its decisions on two Prosecution motions 
relating to the Particulars of the Alibi and to the Site Visit in Rwanda.2' 04 On 14 December 2010, 
the Trial Chamber ordered the Defence to reduce its witness list.21°5 In February 2011, the Chamber 
allowed the Defence to vary its witness list,21

"
6 but denied the Defence request to hear certain 

witnesses by video link.2107 The Chamber further granted the Defence's Motion for Variation of lts 
Witness List and Protective Measures for lts New \Vitnesses21

'" and later delivered another decision 
on a Defonce Motion to Vary Its Witness List.2rn9 

17. On 3 May 2011 the Chamber denied the Defence's motion to admit a witness' testimony 
under Ruic 92bis of the Rules.2 110 

18. The Chamber decided to grant a motion by the Defonce of Gaspard Kanyarukiga requesting 
the disclosure of materials from the Trial of Gregoire Ndahimana on 20 January 20 l I. 2111 

FURTHER PROCEEDINGS 

19. From the commencement of this trial on 6 September 2010 and until its conclusion on 12 
May 2011, the Trial Chamber sat for a few sessions under Rule 15bis due to the concurrent 

2
'Y

19 
Decision on Defence t\,fotion for Adjournment of the Start of Trial and Request to Convene a Status Conl~renc.-e, 15 

September 2010. 
2100 

T. 6 September 201 () p. 2: T. 19 November 20 IO p. 3 L 
21

v1 Defonce Pre~Trial Brief, 7 Dec.~ember 20l0. 
'')f~ 
- :

0 

T, 17 January 2011 p. 1: T. 12 Ma:, 2011 p. 36. 
21

'i.1 Interim Order on Prote-Ctive Measures for Defonce Witnesses, 22 September 20 I 0. 
2104 

Decision on the Prosecutor's l\.·1otion for Purticuhu·:; of AHbL 7 Dect3mber 2010~ De-cision on the Prosewtion's 
Motion t~,r Site Visits in the Republic of Rwanda, 7 December 2010. 
210

~ Order for the Defen('.e to Redu1..'e Its List Of Witnesses (Rules 54 and 731er (D) of the Rules of Procedure and 
Evidence), 14 December 2010. 
2106 

Decision on Defente I\fotion For Leove to Vary Its Witness List and Correct Thl' Pseudonym of a Witness. l l 
February 20 IL 
2
w

7 
Dec.ision on Defence tviotion to Hear the Testimony of Witnesses BX7 and FBl vb Video Link. 25 Februarv 2011. 

.?W-~ Decision on Defence Motion to Vary Its \Vitness List and Request for Protective J\:foasures for :New Witn~sses, 31 
1\farC"h '.?011. 
2109 

Decision on Defenc~ Motiun to Vary lts Witness List, 18 April 2011, 
::rto Decision on Defrmce·~ Motion for the Admission of Vv'itness Testimony Pursuant to Ru!e 91his (With Strictly 
Confidential Annex 1). 3 Mav 2011. 
2111 

Decision on tvfo11,on by· Gaspard Kanyarukiga for Diiclo.·mrc of :\Jl J\,1aterial from thi;: Proceedings of Greg()ire 
Ndahimana, 20 January 2011. 
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assignment of Judge Bakhtiyar Tuzmukhamedov in 7he Prosecutor v. Nzabonimana trial which is 
on-going at the Tribunal. 3 () 1- Cf 
20. The Chamber issued a decision as to which locations were to be inspected on the site visit 
on 28 April 2011. The patties proposed the locations in Rwanda where the events relating to the 
trial occurred.2112 The site visit was conducted between 7-10 June 2011.2m 

21. The parties both submitted their Closing Briefs on 25 July 2011.2114 The Closing Arguments 
by both parties at Trial were heard by the Chamber on 21 and 22 September 2011.2115 

22. On 19 October 2011. the Trial Chamber issued a scheduling order to notify the parties that 
the oral summary of its Judgement would be delivered at l 1:00 a.m. on 17 November 2011." 16 The 
oral summary of this Judgement was read publicly on that date. 

2112 
Scheduling Order for Site Visit to R\vanda, Filing of Closing Briefs and Bearing llf Closing Argument<.;, 28 April 

20] 1. 

~in Report on Site Visit, Ref: ICTR/l I-6~04-11/0 l 0, 13 June 20 I I . 
. dl

4 
Scheduling Order for Site Visit to Rvl-'a□ da. Filing of Closing Briefs and Hearing of Closing Arguments. '28 April 

·;o} 1_, p. R. Se(! also, Pros~cution Closing Brief, 25 July 2011: Defence Closing Brief, 25 July 2011. 
_JJ.. Scheduling. Order for Site Visit to Rvianda, Filing of Closing Briefs and Hearing of Clo8ing Arguments. 28 April 
2011 ~ p. 8, See also, T. 2 l September 2011; T. 22 September 2011. 
21 

"' Scheduling Order. 19 October 20 IL p. 2. 
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Annex B: Defined Terms and Jurisprudence 

1. DEFINED TERMS AND ABBREVIATIONS2117 

Church 

Nyange church 

Defence Closing Brief 

The Proserntor v. Ndahimana, JCTR-200 I-68-T, Defence Closing Brief; 25July2011 

Defence Pre-Trial Brief 

The Prosecutor v. Ndahimana. lCTR-2001-68-T, Pre-Defence Brief, Pursuant to Rule 73/er of the 
Rules of Procedure and Evidence. 7 December 2010 

ICTR or Tribunal 

International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other 
Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and 
Rwandan Citizens Responsible for Genocide and Other Such Violations Committed in the Territory 
of Neighbouring States, between 1 January 1994 and 31 December 1994 

ICTY 

International Tribunal for the Prosecution of Persons Responsible for Serious Violations of 
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since I 991 

First Amended Indictment 

171e Prosecutor v. Ndahimana, ICTR-2001-68-1. Amended Indictment. 16 November 2009 

Original l11dictmc,nt 

The Prosecuror v. Ndahimana. lCTR-2001-68-1, Indictment, 20 June 2001 

Indictment 

T11e Prosecutor v. Ndahimana. lCTR-2001-68-1, Amended Indictment, 18 August 2010. 

Joint Criminal Enterprise 

2117 
According to Rule 2(B), 0f the Rules. the masculine shall include the l~minine and the slngubr the plural, and vic,:

versa. 
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Majority 

A majority of the Trial Chamber composed of Judge Bakhtiyar Tuzmukhamedov and Judge Aydin 
Sefa Akay 

MDR 

Mouvement Democ-ratique Republicain 

MRND 

l14ouve111ent Revolutionnaire National pour la Dbnocratie el le Developpement 

n. 

footnote 

p. (pp.) 

page (pages) 

para. (paras.) 

paragraph (paragraphs) 

Parish 

Nyange parish 

PL 

Parti Liberal 

Presbytery 

Nyange presbytery 

Prosecution Closing Brief 

The Prosecutor v. Ndahimana, Case No. ICTR-2001-68-T, Prosecutor's Closing Briet; 25 July 
2011 

Prosecution Pre-Trial Brief 

The Prosecutorv. Ndahimana, Case No. lCTR-2001-68-PT, Prosecutor's Pre-Trial Briet; 15 March 
2010 
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PSD 

Parti Social-Democrale 

RPA 

Rwandan Patriotic Army 

RPP 

Rwandan (Rwandese) Patriotic From 

Rules 

Rules of Procedure and Evidence of the International Criminal Tribunal for Rwanda 

Second Amended Indictment 

17,e Proseculor v, Ndahimana. Case No. !CTR-2001-68-1, 5 February 2010 

Third Amended Indictment 

17ze Prosecutor v, Ndahimana. lCTR-2001-68-1, Amended Indictment, 18 August 2010 

Statute 

Statute of the International Criminal Tribunal for Rwanda, established by Security Council 
Resolution 955 

T. 

Transcript 

UNAMIR 

United Nations Assistance Mission for Rwanda 

UNDF' 

United Nations Detention Facility 
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2. JURISPRUDENCE 

2.1. ICTR 

Akaycsu 

The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-A. Judgement. Appeals Chamber. 
June 2001 ("Akayesu (AC) Judgement") 

The Prosecutor r. Jean-Paul Akavesu, Case No. JCTR-96-4-T, Judgement, Trial Chamber 
2 September l 998 ("Akayesu (TC) Judgemem") 

Bagilishema 

17w Prosecu1or v. Ignace Bagilishema, Case No. lCTR-95-1 A-A, Judgement, Appeals Chamber, 3 
.I uly 2002 ("Bagilishema (AC) J udgemenf') 

The Prosecutor v. Ignace Bagilishema, Case No. ICTR-95-l A-T. Judgement, Trial Chamber, 7 
June 2001 ("Bagilishema (TC) Judgement") 

Bagosora et al. 

The Prosecutor v. Theonesle Bagosora. Gratien Kabiligi, Aloys Ntabaku=e and Ana!ole 
Nsengiyumva, Case No. ICTR-98-4 l-T, Judgement, Trial Chamber, 18 December 2008 ("Bagosora 
et al. (TC) Judgement") 

The Prosecu10r v. Theoneste Bagosora, Oratien Kabiligi, Aloys Ntahaku:: and, Anatole 
Nsengiyumva, Case No. ICTR-98-41-T, Decision on Aloys Ntabakuze's Interlocutory Appeal on 
Questions of Law Raised by the 29 June 2006 Trial Chamber I Decision on Motion for Exclusion of 
Evidence. 18 September 2006 

Bikindi 

The Prosecutor 1·. Simon Bikindi, Case No. ICTR-01-72-T, Judgement, Appeals Chamber, 18 
March 2010 (''Bikindi (AC) Judgement") 

The Prosecutor v. Simon Bikindi, Case No. ICTR-01-72-T, Judgement, Trial Chamber, 2 December 
2008 (''Bikindi (TC) Judgement'') 

Gacnmbitsi 

Sy/ves1re Gacwnbitsi v. The Prosecu10r, Case No. fCTR-2001-64-A, Judgement, Appeals Chamber, 
7 July 2006 C'Gacwnbitsi (AC) Judgement") 
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INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 

THE PROSECUTOR 

AGAINST 

GREGOIRE NDAIBMANA 

Case No. ICTR-2001-68-I 

AMENDED INDICTMENT 

I. The Prosecutor of the International Criminal Tribunal for Rwanda, pursuant to the 
authority stipulated in Article 17 of the Statute of the International Criminal Tribunal for 
Rwanda (the "Statute of the Tribunal") charges: 

Gregoire NDAHIMANA 

With: 

CountI 
Count II 
Count III 

Genocide 
Alternatively to Count I, Complicity in Genocide 
Extermination as a Crime against Humanity 

II. THE ACCUSED 

I. Gregoire NDAHIMANA was born in 1952 in KIVUMU commune. 

2. Gregoire NDAHIMANA was at all times referred to in this indictment the 
bourgmestre ofKIVUMU commune, KIBUYE prefecture, Republic of Rwanda. 

3. During the events which are the subject of this indictment, Nyange Parish was located 
in KIVUMU commune, KIBUYE prefec,ture, Republic of Rwanda. Nyange Church 
had a seating capacity of 1500 to 2000 persons. 



III. CHARGES AND CONCISE STATEMENT OF FACTS 

4. Between I January and 3 I December 1994, citizens native to Rwanda were classified 
according to the following ethnic or racial classifications: Tutsi, Hutu and Twa. 

5. Between 6 April and 17 July 1994, throughout Rwanda, there were widespread or 
systematic attacks against the civilian population based on Tutsi ethnic or racial 
identification, or perceived sympathies with the Tutsi. As a result of these attacks, 
large numbers of ethnically or racially identified Tutsis and moderate Hutus were 
killed. 

6. Between 6 April and 17 July 1994, genocide against the Tutsi group occurred in 
Rwanda. 

7. The general allegations contained in paragraphs 4 through 6 above are incorporated 
into each of the allegations set forth below. 

Counts I and II: GENOCIDE, or alternatively, COMPLICITY IN GENOCIDE 

8. The Prosecutor of the International Criminal Tribunal for Rwanda charges Gregoire 
NDAHIMANA with GENOCIDE, a crime stipulated in Article 2(3)(a) of the 
Statute, in that on or between the dates of 6 April 1994 and 30 April 1994, in 
K.IVUMU commune, KIBUYE prefecture, Republic of Rwanda, Gregoire 
NDAIDMANA was responsible for killing or causing serious bodily or mental harm 
to members of the Tutsi population with intent to destroy, in whole or in part, a racial 
or ethnic group, as such, as outlined in paragraphs 13 through 33. 

9. The Prosecutor of the International Criminal Tribunal for Rwanda charges Gregoire 
NDAIDMANA with COMPLICITY IN GENOCIDE, a crime stipulated in Article 
2(3)(e) of the Statute, in that on or between the dates of 6 April 1994 and 30 April 
1994 in KIVUMU commune, KIBUYE prefecture, Republic of Rwanda, Gregoire 
NDAHIMANA was responsible for killing or causing serious bodily or mental harm 
to members of the Tutsi racial or ethnic group with intent to destroy, in whole or in 
part, the Tutsi racial or ethnic group or with knowledge that other people intended to 
destroy, in whole or in part, the Tutsi racial or ethnic group, as such, and that his 
subordinates would contribute to the crime of genocide, as outlined in paragraphs 13 
through 33. 

Individual Criminal Responsibility under 6(1) 

IO. Pursuant to Article 6(1) of the Statute, the accused Gregoire NDAHIMANA is 
individually responsible for the crime of genocide or alternatively complicity in 
genocide because he planned, instigated, ordered, committed or otherwise aided and 
abetted in the preparation or execution of these crimes. With respect to the 
commission of these crimes, Gregoire NDAHIMANA ordered those over whom he 
had authority as a result of his position described in paragraph 2 above, and he 
instigated and aided and abetted those over whom he did not have authority. 
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11. In addition, the accused Gregoire NDAHIMANA willfully and knowingly 
participated in a joint criminal enterprise whose common purpose was the 
commission of genocide against the Tutsi racial or ethnic group and persons 
identified as Tutsi or presumed to support the Tutsi in KIVUMU commune, KIBUYE 
prefecture. To fulfill the joint criminal purpose, the accused acted with others 
including Athanase SEROMBA, Parish Priest of Nyange, Gaspard 
KANYARUKIGA, an influential Hutu businessman, Fulgence KA YISHEMA, 
Judicial Police Inspector of KIVUMU commune, Judge Joseph HABIY AMBERE, 
President of the Canton Court, Gilbert Rugwizangoga KANAN!, an Assistant 
bourgmestre, Vedaste MURANGWABUGABO, also known as Vedaste MUPENDE, 
an Assistant bourgmestre, Telesphore NDUNGUTSE, a Teacher, Anasthase 
RUSHEMA, a Teacher, Christophe MBAKILIREHE, Brigadier of KIVUMU 
commune, Theophile RUKARA, an army reservist, conseillers such as Jean Marie 
Vianney HABARUGIRA, conseiller of Nyange sector, Laurent S!NDABYEMERA, 
conseiller of Sanga sector, Ferdinand MUNY ARUKA TO, conseiller of Ngobagoba 
secteur, other conseillers, gendarmes, the Interahamwe militia, communal policemen, 
and other Hutu civilians, all such actions being taken either directly or through 
subordinates, between the period of 6 April 1994 to 30 April 1994. 

Individual Criminal Responsibility under 6(3/ 

12. Pursuant to Article 6(3) of the Statute, the accused Gregoire NDAHIMANA is 
responsible for the crimes of genocide and complicity in genocide because specific 
criminal acts were committed by subordinates of the accused and the accused had 
reason to know that such subordinates were about to commit such acts before they 
were committed or that such subordinates had committed such acts and the accused 
failed to take the necessary and reasonable measures to prevent such acts or to punish 
the perpetrators thereof. Gregoire NDAHIMANA is responsible for the acts of his 
de jure and de facto subordinates in KIVUMU commune, including but not limited to 
Nyange Parish between the period of 6 April 1994 to 30 April 1994. The subordinates 
of Gregoire NDAHIMANA include but are not limited to: Gilbert Rugwizangoga 
KANAN!, an Assistant bourgmestre, Vedaste MURANGWABUGABO also known 
as Vedaste MUPENDE, an Assistant bourgmestre, Fulgence KA YISHEMA, the 
Judicial Police Inspector, Christophe MBAKILIREHE, Brigadier of KIVUMU 
commune, conseillers such as Laurent SINDABYEMERA, consei!ler of Sanga sector, 
Jean Marie Vianney HABARUGIRA, conseiller of Nyange sector, other consei!lers, 
communal policemen, communal employees, gendarmes, interaharnwe and other 
Hutu civilians. 

CONCISE STATEMENT OF FACTS FOR COUNTS I AND II 

13. Following the death of the Rwandan President on 6 April 1994, Telesphore 
NDUNGUTSE led attacks against Tutsi civilians in their homes in KIVUMU 
commune, killing Martin KAREKEZI, Thomas MWENDEZI and some members of 
the family of Gregoire NDAKUBANA in furtherance of the joint criminal enterprise 
referred to in paragraph 11 of the indictment. 

3 



14. Subsequent to the said attacks, Gregoire NDAHIMANA and other members of the 
joint criminal enterprise ordered that Tutsi civilians be directed to the Kivumu 
Communal Office and Nyange Parish in order to exterminate them. 

15. From 8 April to 16 April 1994 Gregoire NDAHIMANA, Athanase SEROMBA, 
Fulgence KA YISHEMA, Gaspard KANY ARUKIGA, V edaste Murangwabugabo 
also known as Vedaste MUPENDE, Laurent SINDABYEMERA, Jean Marie 
Vianney HABARUGIRA and others whose identities are unknown, attended several 
meetings at the Kivumu Communal Office, various locations in Nyange Parish such 
as the Presbytery, and the CODECOKI and areas near to it. The object of these 
meetings was to plan the extermination of the Tutsis in KIVUMU commune. 

16. On or about 10 April 1994, Gregoire NDAHIMANA, Athanase SEROMBA, 
Fulgence KA YISHEMA, Gaspard KANYARUKIGA and other members of the joint 
criminal enterprise attended a meeting at the Kivumu Communal Office in order to 
plan the extermination of the Tutsis and to request gendarmes from KIBUYE 
prefecture to join in the killings. 

17. On or about 11 April 1994, Gregoire NDAHIMANA, Fulgence KA YISHEMA, 
Telesphore NDUNGUTSE, Vedaste MURANGWABUGABO also known as Vedaste 
MUPENDE, conseil/ers and others whose identities are unknown held a meeting at 
the Kivumu Communal Office at which it was decided to requisition a vehicle 
belonging to a Tutsi trader named Aloys RWAMASIRABO, which Fulgence 
KA YISHEMA and others used to transport assailants to Nyange Parish and to make 
announcements encouraging the population to attack Tutsis. 

1 &. On or about 11-13 April 1994, Gregoire NDAHIMANA, Fulgence KA YISHEMA, 
Telesphore NDUNGUTSE, Vedaste MURANGWABUGABO also known as Vedaste 
MUPENDE and others whose identities are unknown decided to move all the Tutsis 
at the Kivumu Communal Office to Nyange Parish, and to send gendarmes to Nyange 
Parish to confine the Tutsis in furtherance of the joint criminal enterprise. 

19. On or about 11-13 April 1994, Gregoire NDAHIMANA, Athanase SEROMBA, 
Fulgence KA YISHEMA, Gaspard KANY ARUKIGA and others whose identities are 
unknown met at the Presbytery and the Kivumu Communal Office and decided that 
all Tutsi refugees at Nyange Parish should be moved into Nyange Church. In 
furtherance of the joint criminal enterprise to kill the Tutsis, Athanase SEROMBA 
ordered that the Tutsis be moved to Nyange Church where communal policemen, 
gendarmes, Interahamwe and Hutu civilians confined the refugees preventing them 
from leaving. 

20. On or about 10-13 April 1994, Gregoire NDAIDMANA, Athanase SEROMBA, 
Fulgence KA YISHEMA, Gaspard KANY ARUKIGA, Joseph HABIY AMBERE, 
Christophe MBAKILIREHE, Telesphore NDUNGUTSE, Gilbert Rugwizangoga 
KANAN] and others whose identities are unknown held meetings at the Kivumu 
Communal Office and the Presbytery. Immediately following these meetings, 
Christophe MBAKILIREHE, Gilbert Rugwizangoga KANANI and other members of 
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the joint criminal enterprise disarmed the refugees in Nyange Church in furtherance 
of the plan to attack and kill the Tutsi refugees. 

21. On or about 13-16 April 1994, Gregoire NDAHIMANA made several vehicles 
available to his subordinates such as Fulgence KA YISHEMA and Telesphore 
NDUNGUTSE to transport assailants to Nyange Parish. These assailants joined other 
killers who included interahamwe, communal policemen, gendarmes and others 
whose identities are unknown in killing Tutsi refugees at Nyange Parish. Gregoire 
NDAHIMANA as bourgmestre of KIVUMU commune knew or had reason to know 
of the acts of his subordinates but he failed to prevent or punish their actions. 

22. On or about 13 April 1994, Gregoire NDAHIMANA, Athanase SEROMBA, 
Fulgence KA YISHEMA, Gaspard KANYARUKIGA and others whose identities are 
unknown held a meeting at the Presbytery to plan the extermination of the Tutsis. On 
that same day, the assailants launched an attack against the Tutsi refugees at the 
instigation of Gaspard KANY ARUKIGA. 

23. On or about 14 April 1994, Gregoire NDAIDMANA, Athanase SEROMBA, 
Fulgence KA YISHEMA, Gaspard KANYARUKIGA, Joseph HABIY AMBERE, 
Christophe MBAKILIREHE and others whose identities are unknown met at the 
Presbytery. After this meeting, some Tutsi refugees told Gregoire NDAffiMANA 
of the attacks that had been launched against them. Gregoire NDAIDMANA stated 
that the Tutsis were inyenzi who had killed the President and he refused to assist 
them. Thereafter, the subordinates of Gregoire NDAHIMANA such as the 
communal policemen, gendarmes, Interahamwe and other assailants surrounding the 
parish launched an attack against the Tutsi refugees in the church. Gregoire 
NDAHIMANA as bourgmestre of KIVUMU commune knew or had reason to know 
of the acts of his subordinates but he failed to prevent or punish their actions. 

24. On or about 14 April 1994, Gregoire NDAHIMANA presided over a public meeting 
held at the Nyange market square that was attended by Gilbert Rugwizangoga 
KANAN!, Christophe MBAKILIREHE, Joseph HABIYAMBERE, Fulgence 
KA YISHEMA and others whose identities are unknown. At that meeting, Gaspard 
KANY ARUKIGA instigated the crowd to kill the Tutsis at Nyange Church. 

25. On or about 15 April 1994, Gregoire NDAHIMANA and his subordinates, Fulgence 
KA YISHEMA, Christophe MBAKILIREHE, Telesphore NDUNGUTSE, Vedaste 
MURANGWABUGABO also known as Vedaste MUPENDE and others whose 
identities are unknown held meetings at the Presbytery, the CODECOKI and in front 
of Gaspard KANYARUKIGA's pharmacy. Following these meetings, Gregoire 
NDAHIMANA ordered the communal policemen, gendarmes, interahamwe, an army 
reservist named Theophile RUKARA and other assailants whose identities are 
unknown, to 'start working'. The assailants launched an attack against the Tutsis 
seriously injuring and killing many of them. Jean Marie Vianney HABARUGIRA led 
one of the groups that attacked the Tutsis. Gregoire NDAHIMANA knew or had 
reason to know of the acts of his subordinates and failed to prevent or punish these 
actions. 
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26. During the attack on 15 April 1994, Gregoire NDAHIMANA, Athanase 
SEROMBA, Fulgence KA YISHEMA, Gaspard KANY ARUKIGA and others whose 
identities are unknown were present, ordering, instigating and supervising the 
assailants, and aided and abetted the assailants by providing them with weapons and 
fuel in an attempt to burn the Tutsi refugees in the church. However, the attempt was 
not successful, leading Gregoire NDAHIMANA, Athanase SEROMBA, Fulgence 
KA YISHEMA, Gaspard KANY ARUKIGA and others whose identities are unknown 
to hold a meeting at the Presbytery to plan further attacks on the Tutsis. 

27. On or about 15 April 1994, Gregoire NDAIDMANA told the assailants that they 
should cover themselves in banana leaves to be easily distinguishable from the 
refugees they were about to attack in furtherance of the plan to kill the Tutsi refugees. 

28. On or about 15 April 1994, members of the joint criminal enterprise ordered that the 
bodies of the Tutsi victims killed during the attacks be buried in mass graves at 
Nyange Parish and surrounding areas. 

29. On or about 16 April 1994, Gregoire NDAIDMANA, Athanase SEROMBA, 
Fulgence KA YISHEMA, Gaspard KANYARUKIGA and others whose identities are 
unknown met at the Presbytery. After this meeting, Gregoire NDAHIMANA started 
shooting at the refugees thereby signaling the assailants to launch a large scale attack 
on the Tutsi refugees. 

30. On or about 16 April 1994, Gregoire NDAIDMANA, Athanase SEROMBA, 
Fulgence KAYISHEMA, Gaspard KANYARUKIGA, Joseph HABIYAMBERE, 
Telesphore NDUNGUTSE, Anasthase RUSHEMA, Gilbert Rugwizangoga 
KANAN!, Vedaste MURANGWABUGABO also known as Vedaste MUPENDE, 
Jean Marie Vianney HABARUGIRA and others whose identities are unknown met, 
planned and mutually agreed to kill all of the Tutsi refugees in Nyange Church by 
destroying it. 

31. On 16 April 1994, Gregoire NDAHIMANA, Athanase SEROMBA, Fulgence 
KAYISHEMA, Gaspard KANYARUKIGA and others whose identities are unknown 
ordered the assailants to destroy Nyange Church using a bulldozer, killing about 2000 
Tutsi refugees inside. Gregoire NDAHIMANA was present during the demolition of 
the church and was instigating the assailants to kill the Tutsi refugees and supervising 
the attacks. 

32. After the destruction of the Church, the authorities, including Gregoire 
NDAHIMANA, Athanase SEROMBA, Fulgence KA YISHEMA, Gaspard 
KANY ARUKIGA and others whose identities are unknown went to the Presbytery to 
celebrate by sharing drinks. 

33. On or about I 6 April I 994, after the destruction of the Church, the bodies of the 
Tutsis killed at Nyange Parish were buried in mass graves at Nyange Parish and 
surrounding areas. 
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Count III: EXTERMINATION AS A CRIME AGAINST HUMANITY 

34. The Prosecutor of the International Criminal Tribunal for Rwanda charges Gregoire 
NDAHIMANA with EXTERMINATION as a CRIME AGAINST HUMANITY, 
as stipulated in Article 3(b) of the Statute, in that on or between the dates of6 April 
1994 and 30 April 1994, in KIVUMU commune, KIBUYE prefecture, Rwanda, 
Gregoire NDAHIMANA with intent to participate in the killing of an number of 
individuals and knowing that his action was part of a vast murderous enterprise, was 
responsible for planning, instigating, ordering, committing or otherwise aiding and 
abetting in the planning, preparation or execution of the killing of the civilian 
population as part of a widespread or systematic attack against that civilian 
population on political ethnic or racial grounds, as follows. 

Individual Criminal Responsibility under 6(1) 

35. Pursuant to Article 6(1) of the Statute, the accused Gregoire NDAHIMANA is 
individually responsible for the crime of extermination as a crime against humanity 
because he planned, instigated, ordered, committed or otherwise aided and abetted in 
the preparation or execution of these crimes. With respect to the commission of these 
crimes, Gregoire NDAHIMANA ordered those over whom he had authority as a 
result of his position described in paragraph 2 above, and he instigated and aided and 
abetted those over whom he did not have authority. 

36. In addition, the accused Gregoire NDAHIMANA willfully and knowingly 
participated in a joint criminal enterprise whose common purpose was the 
commission of extermination as a crime against humanity against the Tutsi racial or 
ethnic group and persons identified as Tutsi or presumed to support the Tutsi in 
KIVUMU commune, KIBUYE prefecture. To fulfill the joint criminal purpose, the 
accused acted with authorities of KIVUMU commune such as Athanase SEROMBA, 
Parish Priest of Nyange, Gaspard KANYARUKIGA, an influential Hutu 
businessman, Fulgence KA YISHEMA, Judicial Police Inspector of KIVUMU 
commune, Judge Joseph HABIYAMBERE, President of the Canton Court, Gilbert 
Rugwizangoga KANAN!, an Assistant bourgmestre, Vedaste Murangwabugabo also 
known as Vedaste MUPENDE, an Assistant bourgmestre, Telesphore 
NDUNGUTSE, a Teacher, Anasthase RUSHEMA, a Teacher, Christophe 
MBAKILIREHE, Brigadier of KIVUMU commune, Theophile RUKARA, an army 
reservist, conseillers such as Jean Marie Vianney HABARUGIRA, conseiller of 
Nyange sector, Laurent SINDABYEMERA, conseiller of Sanga sector, Ferdinand 
MUNYARUKA TO, conseiller of Ngobagoba sector, other conseillers, gendarmes, 
the Interahamwe militia, communal policemen, and other Hutu civilians all such 
actions being taken either directly or through subordinates, between the period of 6 
April I 994 to 30 April 1994. 

Individual Criminal Responsibility under 6(3) 

37. Pursuant to Article 6(3) of the Statute, the accused Gregoire NDAHIMANA is 
responsible for the crime of extermination as a crime against humanity because 
specific criminal acts were committed by subordinates of the accused and the accused 
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had reason to know that such subordinates were about to commit such acts before 
they were committed or that such subordinates had committed such acts and the 
accused failed to take the necessary and reasonable measures to prevent such acts or 
to punish the perpetrators thereof. Gregoire NDAHIMANA is responsible for the 
acts of his de jure and de facto subordinates in KIVUMU commune, including but not 
limited to Nyange Parish between the periods of6 April 1994 to 30 April 1994. The 
subordinates of Gregoire NDAHIMANA include but are not limited to: Gilbert 
Rugwizangoga KANAN!, an Assistant bourgmestre, Vedaste Murangwabugabo, also 
known as Vedaste MUPENDE, an Assistant bourgmestre, Fulgence KA YISHEMA, 
the Judicial Police Inspector, Christophe MBAKILIREHE, Brigadier of KIVUMU 
commune, conseillers such as Laurent SINDABYEMERA, conseiller of Sanga sector, 
Jean Marie Vianney HABARUGIRA, conseiller of Nyange sector, other conseillers, 
communal policemen, communal employees, gendarmes, Interahamwe and other 
Hutu civilians. 

38. The Prosecutor relies upon the allegations in paragraphs 13 through 33 in support of 
the charge of extermination as a crime against humanity. 

The acts and omissions of Gregoire NDAIDMANA detailed herein are punishable in 
reference to Articles 22 and 23 of the Statute of the Tribunal. 

Dated in Anisha this 18th day of August 201 0 
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