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Decision on Defence Motion for Leave to Call Evidence in Rejoinder 13 September 2011 

INTRODUCTION 

I. The trial commenced on 17 January 2011 with the opening statements of both the 

Prosecution and the Defence. The Prosecution closed its case-in-chief on 25 February 2011, 

after called 38 witnesses. The Defence closed its case on 16 June 2011, having called 38 

witnesses. On 6 September 2011, the Chamber heard one Defence Witness, Witness BNN07. 

On 8 September 2011, the Prosecution completed the presentation of its evidence in rebuttal 

to the Defence case. 

2. On 8 September 2011, the Defence team of the Accused, Ildephonse Nizeyimana 

("the Defence" and "the Accused" respectively) filed a motion for leave to present evidence 

in rejoinder. 1 The Defence submits that it has a fundamental right to call rejoinder witnesses 

in order to challenge the credibility of the rebuttal witnesses presented by the Prosecution. 2 

3. On 12 September 2011, the Office of the Prosecutor ("Prosecution") filed its 

response.3 The Prosecution objects to the presentation of the rejoinder evidence in its entirety 

and submits, inter alia, that the proposed witnesses in rejoinder will not present new or 

unanticipated evidence arising from the rebuttal case, but instead will only serve to buttress 

the Defence case. 4 

4. On 13 September 2011, the Defence filed its reply to the Prosecution Response.5 The 

Defence submits that, contrary to the Prosecution's assertion, the evidence presented by 

Witness Jean Claude Zikambahari is neither cumulative, nor collateral.6 

DELIBERATIONS 

5. Rule 85 of the Rules of Procedure and Evidence ("Rules") prescribes the sequence in 

which the Chamber is to receive evidence during the trial proceedings. Contrary to the 

Defence submission, the Rule does not create an automatic right for the Defence to present 

evidence in rejoinder. The Chamber enjoys a wide discretion in determining whether to grant 

leave to call rejoinder evidence. In exercising that discretion, the Chamber will consider 

1 Urgent Defence Motion for Leave to Call Rejoinder Evidence (''Defence Motion"), 8 September 2011. 
2 Defence Motion, paras. 6-7. 
3 Prosecutor's Response to Urgent Defence Motion for Leave to Call Rejoinder Evidence ("Prosecution 
Response"), 12 September 2011. 
4 Prosecution Response, para. 15. 
5 Reply to Prosecution's Response to Urgent Defence Motion for Leave to Call Rejoinder Evidence ("Defence 
Reply"), 13 September 2011. 
6 Defence Reply, paras. 9-10. 
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whether to limit or exclude rebuttal evidence so as to ensure the fairness of the trial and avoid 

needless consumption oftime.7 

6. The Chamber notes that the purpose of rejoinder evidence is to afford the Defence an 

opportunity to refute evidence of a new matter arising directly out of the Prosecution's 

rebuttal case.8 The Chamber further recalls that Rules 54 and 98 provides the Chamber with a 

wide discretion to determine which measures it considers necessary to the ascertainment of 

the truth and the interests of justice. In exercising such discretion, it is imperative for the 

Chamber to balance the probative value of the evidence and the need to ensure a fair trial 

which necessarily includes the consideration of the goal of ascertaining the truth and the 

possible prejudice to the Accused. 9 

7. The Defence seeks to present four witnesses to refute rebuttal evidence presented by 

the Prosecution relating to its alibi defence. 10 Defence Witness KEN06 is expected to provide 

testimony that will contradict the evidence provided by Prosecution Witness Antoinette 

Bizimenyera, as well as the Accused's absence from Butare between the 20th and 22nd of 

April 1994. 11 Witness RWVl 7 is expected to dispute testimony given by Prosecution Witness 

Cosma Twagirayezu regarding the period during which the tea factory was closed and 

Twagirayezu's presence at the tea factory. 12 She is also expected to testify that the Accused 

stayed at the tea factory on the night of 21 April 1994 and that he was present at the factory 

from late April 1994 onwards. 13 Witness Ikaremye Deo is similarly expected to provide 

testimony that will contradict Prosecution Witness Antoinette Bizimenyera. 14 Lastly, Witness 

Zikambahari Jean Claude will provide testimony that will contradict that of Witness Cosma 

Twagirayezu. 15 

8. The Chamber has also considered the objections raised by the Prosecution against the 

Defence request to call witnesses in rejoinder. Contrary to the Prosecution's submissions, the 

Trial Chamber considers that the proposed evidence of Witnesses KEN06, RWVl 7, 

1 Prosecutor v. Ntagerura et al., Case No. ICTR-99-46-T, Decision on the Prosecutor's Motion for Leave 
to Call Evidence in Rebuttal Pursuant to Rules 54, 73, and 85(A) (iii) of the Rules of Procedure and 
Evidence (TC), 21 May 2003, para. 31. 
8 Prosecutor v. Semanza, Case No. ICTR-97-20-T, Decision on Defence Motion for Leave to Call Rejoinder 
Witnesses, 30 April 2002, para. 6. 
g Prosecutor v. Kristi<;, Case No. IT-98-33-T, Decision on the Defence Motions to Exclude Exhibits in Rebuttal 
and Motion for Continuance (TC), 4 May 2001, para. 16. 
10 Defence Motion, para. I 0. 
11 Defence Motion, paras. 13-22. 
12 Defence Motion, paras. 24-25. 
13 Defence Motion, paras. 23-28. 
l
4 Defence Motion, paras. 29-35. 

15 Defence Motion, paras. 36-38. 
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lkaremye and Zikambahari to be relevant and has probative value, and is not of a cumulative 

nature. For these reasons, the Trial Chamber considers it in the interests of justice to allow the 

four rejoinder witnesses to testify in response to the rebuttal evidence concerning the 

whereabouts of the Accused on the morning of 21 April 1994 to the late afternoon of 22 April 

1994 and from 26 April 1994 to on or about 17 May 1994. 

FOR THESE REASONS, THE CHAMBER 

GRANTS the Defence Motion; and 

/ 
ORDERS that the four rejoinder witnesses be heard on 20 and 21 Se~er 2011. 

Arusha, 13 September 7 1, d ejn~:~lish. ,,,,-~~/ 

/,/? 
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