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THE APPEALS CHAMBER of the International Criminal Tribu11al for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States Between I January and 

31 December 1994 ("Appeals Chamber" and "Tribunal", respectively); 

NOTING that Trial Chamber II of the Tribunal (''Trial Chamber") pronounced its judgement in this 

case on I November 2010 and filed the written version on 9 November 2010; 1 

NOTING the "Prosecutor's Notice of Appeal" filed on JO December 2010 ("Prosecution Notice of 

Appeal"); 

NOTING the "Prosecutor's Appellant's Brief' filed on 23 February 2011 ("Prosecution Appeal 

Brief');2 

BEING SEISED OF the "Association of Defence Counsel (ADC-ICTY) Motion for Leave to 

Appear as Amicus Curiae" filed on 8 April 2011 ("Motion"), in which the Association of Defence 

Counsel ("ADC") of the International Criminal Tribunal for the former Yugoslavia ("ICTY") 

requests to be granted amicus curiae standing in this case and to be pennitted to file submissions in 

respect of the Prosecution's first ground of appeal, relating to the application of joint criminal 

enterprise;3 

NOTING that, in its first ground of appeal, the Prosecution argues that the Trial Chamber erred in 

law when it found that Gaspard Kanyarukiga' s ("Kanyarukiga") planning could not constitute a 

contribution to a joint criminal enterprise because, although it amounted to a substantial 

contribution to the crimes, he did not participate in the execution of the crime;4 

NOTING that the ADC submits that it is a body recognised by the Registry of the ICTY as 

representing all Defence Counsel before the ICTY and that it is well-qualified to assist the Tribunal 

by helping the Appeals Chamber "understand how inappropriate the [P]rosecutor's request is in this 

case and as a matter of policy";5 

1 The Prosecittor v. Gaspard Kanyarukiga, Case No. 02-78-T~ Judgement and Sentence, dated 1 November 2010, filed 
on 9 November 2010. 
2 See al<o Defence Respondent's Brief, 4 April 2011 ("Kanyarukiga Response Brier'); Prosecution's Reply Brief, 
19 April 2011 ("Prosecution Reply Brier'). 
3 Motion, paras. 1, 9. 
'Prosecution Notice of Appeal, para. 2; Prosecution Appeal Brief, paras. 6, 7, 11. 
.~ Motion. para. 7. See al.m Motion, para. 3. 
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NOTING that the ADC contends that it strongly disagrees with the Prosecution's position, that it 

"wishes to offer its views as to why this Court should reject the [Prosecution's] first ground of 

appeal",6 and that "if this Court rules in the [Prosecution's] favour it will have serious implications 

for defendants' fair trial rights before the ICTR, the ICTY and before the International Criminal 

Court as well as other criminal tribunals";7 

NOTING that Kanyarukiga responded on 26 April 2011, indicating that he supports the Motion/ 

NOTING that the Prosecution did not respond; 

CONSIDERING that, pursuant to Rule 74 of the Rules of Procedure and Evidence of the Tribunal 

("Rules"), the Appeals Chamber "may, if it considers it desirable for the proper determination of the 

case, invite or grant leave to any State, organization or person to appear before it and make 

submissions on any issue specified by the Chamber"; 

CONSIDERING that granting leave to make submissions under Rule 74 of the Rules is a matter 

withln the discretion of the Appeals Chamber;9 

CONSIDERING that the primary criterion in determining whether to grant leave to an amicus 

curiae to make submissions is whether such submissions would assist the Appeals Chamber in its 

consideration of the matter before it; 10 

CONSIDERING that the ADC merely states that it opposes the Prosecution's first ground of 

appeal but fails to set out the nature of its proposed submissions and the reasons for considering that 

its submissions would aid in the proper detennination of the issue; 

FINDING, as a result, that amicus curiae submissions of the ADC would not assist the Appeals 

Chamberin the determination of the Prosecution's first ground of appeal; 

<i Motion, para. 1 (emphasis in original). 
1 Motion, para. 1. See also Motion, paras. 4, 7. 
' Defence Response to the Association of Defence Counsel (ADC-ICTY) Motion for Leave to Appear as Amicus 
Curiae, 26 April 2011, para. I. 
9 See Theoneste Bagosora el al. v. The Prosecutor. Case No. 98-4l•A, Decision on the Motion of the Association of 
Defence Attorneys in Arusha for Leave to File Amicw Curiae Submissions in Relation to AJoys Ntabakuze·s Motion 
Regarding the Arrc.sl and Investigation of Lead Counsel Peler Erlinder, 30 June 2010, p. 2; T/teonest, Bago.,ora el al. v. 
The Pro.recutor, Case No. 98•4l•A. Decision on the Request of the International Criminal Bar for Leave LO File Amicu.r 
Curiae Submissions in Relation to Aloys Ntabakuze's Motion Regarding the Arrest and ln'1estigation of Lead Counsel 
Peter Erlinder, 30 June 2010, p. 2; The Prosecutor v. /ldeplwn.r, Halegekimana, Case No. ICTR-00-55B-Rllbis, 
Decision on Request from the Republic of Rwanda for Permission to File an Amicu.r Curiae Brief. 30 October 2008, 
p. 3. See also Pro~ecutor v. Nikola &JinoviC et al., Case No. IT-05-87•A. Decision on David J. Scheffer's Application to 
File an Amicus Curiae Brief, 7 September 2010. p. 2; In the Case Again.rt Florence Hartmann, Case No. IT-02-54• 
R77.5-A, Decision on Application for Leave lo File Amicus Curiae Brief, 5 February 2010, para. 4. 
u> Idem. 
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FOR THE FOREGOING REASONS, 

DENIES the Motion. 

Done in English and French, the English version being authoritative. 

Done this 19th day of May 201 1 
At The Hague 
The Netherlands 

Case No, ICTR-02-78-A . 
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[Seal of the Tribunal] 
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Presiding 
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