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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violatons Committed in the Territory of Neighbouring States, between 1 January and
31 December 1994 (“Appeals Chamber” and “Tribunal”, respectively), is seised of the *Motion to
Order Disclosure of Exculpatory Evidence and Other Relevant Material {Rule 68 of the Rules)”,
filed confidentially on 24 November 2010 (“Motion™) by Eliézer Niyitegeka (“Niyitegeka™).' The
Prosecution responded on 6 December 2010.% Niyitegeka's reply was filed confidentially on

13 January 2011,

2. In its Judgement of 9 July 2004, the Appeals Chamber dismissed Niyitegeka’s appeal
against his convictions for genocide, conspiracy to commit genocide, direct and public incitement to
commit genocide, and murder, extermination, and other inhumane acts as crimes against humanity,
and affirmed his life sentence.* The Appeals Chamber has since considered and dismissed five

requests for review filed by Niyitegeka.®

3. In his Motion, Niyitegeka requests that the Appeals Chamber order the Prosecution to
disclose a letter from Witness KJ to the Chief Military Prosecutor of Kjgah'.6 He submits that this
letter constitutes exculpatory material within the meaning of Rule 68 of the Rules of Procedure and
Evidence of the Tribunal (“Rules™) because it may affect the credibility of Witness KIJI, who

testified in his case.”

' The English translation of the origina! French version was filed on 20 January 2011.

* Prosecutor’s Response 1o Motion to Order Disclosure of Exculpatory Evidence and Other Relevani Malerial (Rule 68
of the Rules of Procedure and Evidence), 6 December 2010. The English translation of the original French version was
filed on 21 December 2010.

» Réptigne & lo “Prosecutor's response to Motion to order disclosure of exculpatory evidence and relevant material,
Rule 68 of the Rules of procedure and evidence™, 13 Januvary 201 1.

* Eliézer Niyitegeka v. The Prosecutor, Case No, ICTR-96-14-A, Judgement, 9 July 2004, parn. 27C; The Prosecutor v,
Eliézer Niyitegeka, Case Mo ICTR-96-14-T, Judgemen! and Sentence, 16 May 2003, paras, 420, 429, 437, 447, 454,
467, 480, 502.

* See Decision on Request for Review, 30 June 2006; Decision on Request for Review, 6 March 2007; Decision on
Third Request for Review, 23 January 2008; Decision on Fourth Request for Review, 21 Aprii 2009 (public redacted
version); Decision on Fiftb Request for Review, 27 January 2010 {(public redacted version). The Appeals Chamber
rejected Niyitegeka’s request to reconsider the Decision on Fifth Request for Réview. See Decision on Motion for
Reconsideration of Fifth Review Decision, 25 March 2010.

® Motion, paras. 13, 14(ii). Se¢ also Reply, para. 5.

7 Motion, para. 12.
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4, Niyitegeka’s case is not before the Appeals Chamber. Therefore, the Appeals Chamber lacks
jurisdiction to consider the Motion. Niyitegeka should file the Motion with the President of the

Tribunal 50 that this matter can be assigned to an appropriate Chamber.”

5. For the foregoing reasons, the Appeals Chamber DISMISSES the Motion.

Done in English and French, the English text being anthoritative.

Done this tenth day of May 2011,

at The Hague,
The Netherlands. 4/
/ -
Judge Patrick Robinson
Presiding

% ‘
[Seal of the Tribunal]

# See Decision on Reques! for Disclosure, 11 July 2007, para. 5; The Prosecutor v. Jean de Diew Kamuhanda, Case No,
ICTR-99-54A-A, Decision on Jean de Diey Kamubanda's Request Related to Prosecution Disclosure and Special
Investigation, 7 April 2006, para. 5 (both dismissing post-appeal requests for disclosure of transcripts from another case
pursuant to Rule 75 of the Rules for lack of jurisdiclion). The Appeals Chamber has previously decided on the merits of
posi-appeal requests for disclosure made under Rule &8 of the Rules although the applicant had no pending case before
it. See Decision on Motion to Order the Prosecution 1o Comply with a Trial Chamber Decision, 6 October 2010, Jean
de Diexw Kamuhanda v. The Prosecutor, Case No. ICTR-99-54A-R68, Decision on Motion lor Disclosure, 4 March
2010, Decision on Request for Disclosure, 7 September 2009, However, the Appeals Chamber sees no reason o treat
requests under Rule 68 of the Rules differenity from requests under Rule 75 of the Rules,
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