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INTRODUCTION 

I. This is an application' made by Counsel Peter Erlinder to the President to review the ifecision of the 

Registrai denying his application for the withdrawal his Co-Counsel, Andr~ Trembl")', from the case of 

Aloys Ntabukuzc. The application challenges the Decision grounds that the Registrar was wrong to reject 1) 

Co-Counsel's professional judgement that he is acting under conflict of interest and, 2) the Appliclltlt'S 

assertion of Co.Counsel's medical condition on the ground of absence of supporting evidence. i 

DELlllF,RA TION 

2. Article 19 (A) ( ii) of the Directive on the Assignment of Def en""' Counsel ("Directive") provides that 

the Registrar m,.y, in exceptional circumstances, withdrow the assignmenl al the request of Lead Counsel. 

According to Article 19 (E) of the Directivu, where a request for withdrawal made pursuant to /\rticle 19 (A) 

of the Directive, has been denied, the person making the requesl may seek a review of lhe Registrar's decision 

from the President. No1ing th"\ the initial request made by Peter P,rlinder and rejected by the Registrar was 

made pursuant to Article 19 (A) (ii) of the Directive, the President consequently has jurisuic1ion to review it 

according to Anicle 19 (E). The scope of this review is an assessment of the faimcss and reasonableness of 

the Registrar's decision.• 

3. This application for review has a specific context. The appeal hearing for Aloys N1abukuze has been 

set down for hearing on the 30 March. 31 March and I April 2011.1 Cow,sel had made various applications 

before the Appeals Chamber for indefinite postponement of the appeals hearing and for leave t.o appear via 

video-conference. All the applications have been denied.• When the application for withdrawal was made 

before the Registrar on 7 February 2011, the main ground was that Co-Counsel Tremblay had concluded that 

his foar of the risk of arrest by Rwandan authorities for genocide denial constiluled a conflict of interest with 

his client's right to be properly reprcs~ntcd. The otlier ground was lhat Co-Counsel had health issues, which 

were 001 specified in the application nor support<.!d hy any independent medical evidence. After the 

Confiden1i•l & Ex Parle with Confidential Rx Partc ,\nncxes A throusJi I, Annex I., and Public AMexes J & K 
Request for Review, Pur.<uant lo Article 19 (E) of the Uirective on /\»ignmcnl of Counsel, of tl1e l'uhlic l\<lminislrntive 
Oecision of the RcgisLr., l.o lhe Ex l'orce confidential Request of L<•d Counsel for Appellant Ntabaku,c for the 
~ithdrawal ofC~Coun.<el, filed on 11 Murch 2011 ("Motion"). 
· Thirme.mt Bogosora, A/Qys ~Vwbuku=e and Anatole .-'1:~engiyum11a v. the Pra:Je<:ufOI', Case No JCTR-98•4 l•A 
(''l:Jago.mro et al. u)1 Rcgistr.M'::i: Decision 1.,n the Motiori for Whhdrawid of Am.tr~ G. TrembJ.ay, Co-Counsel for Aloys 
!"13haku1.e, 23 February 2011 ("Re~istrar's Decision"). 
• Conli<lunlial & Ex Pane >'ilh Confidemial l!x l>arte Annexe·, A through l. Annex I., and Public Annexes J & K 
Request for Rl·,.dcw, PursuanL to Arti~le 19 (E) of the l)irecli\.'e on A:,:::=ig.nmtnt of Counsel. of the l>ublic Adminislrntive 
Dcci::don of the Registrar to the l:x 1>arte confid~ntial R~<.p.Jc::=t or Lead Counsel for AppcUant Nt1t.b<iku:t~ for the 
Withdr~wal ol'Co-C<'unsel, filed on 11 Morch 2011 (·'Motion"), 
4 Jean-Bo;<ico liaraya.gv,iza \.', 1hc Pros,r,;cuwr, Cos.e No. ICTH-99-52 .. f\~ Rc\·ic1,,, of ~he Regi~trar•s Oecision 
\lenying ltequest for Withdraw,) of Co-Counsel (President), 29 August 2006, p,1rn. S. 

Bago,ora ,i al., Sched~ling OrJer. 27 January 2011. 
' Bagwora el"'·, Decision on Aloys Ntahaku,.c's Motion for Stay of Proceedings, 27 Janu•I)' 2011; Decision on 
A)oy.s. Ntabakuzc's Motions for Video-conference r>s.rttCipa.Uttion of Le.a<I C(1unsel in the Appc.-11s Hcl:1ling and fi.u 
Withdrawal ofRcgistr•r's Public Decision, 15 March 2011. 
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application had been filed, the Co-Counsel engaged the Registry in correspondence to th.e effect that he had 

sulfored severe injuries in a traffic accident in Th8ilond on the 13 FebruMy 2011.' In lhe context, it was not 

surprising that the Registry wrote him requiring medical evidence," but Co-Counsel failed to submit any 

medical cei1ificates and relie<l on sending the name and address of a doctor wi1h an invitation to the Registry 

to contact him, which che Regisrry did not do: The Registnsr in his decision dolivcrcd on 23 February 201 I, 

specified that he could not act on U1e allegation of ill health without suprorting evidence. Subsequent w the 

Registrar's Decision, an<l as anm:xes to the appli~tion for review, medical cerrificates relating to the traffic 

accident have b~en presented to me. Further certificates were presented as late as 22 March 2011. '0 

4. Peter F.rlindcr submits that Andre Tremhlay formed a professional assessment that he is acting under a 

conflict of interest 1>is-a-~i.• his professional duties to his cliem and that tJ1e jurisprudence of several common 

law jurisdictions" does not permit the Registror to question Co-Counsel's judgement in this regard." I note 

that the 1wo casts auached in supporl oflhc Motion relate to the relationship benveen a counsel and his client 

wilh regards to a client's conduct which created profession~! cmbart11Ssmcnt for counsel or a request 10 acr in 

an unethical manner. In both instances, the court<: recognised that there were no reasons for them to ignore the 

self-assessment of counsels in those circumstan<:es.lJ Indeed, in the situations descril>ed, to require more 

details from counsel may have resulted in breaching confidential communication with the client and created a 

prejudice to him. Nevertheless, I observe tha1 lhe Applican1, by citing jurisprudence from only three legal 

systems of common law, does not demonstrate that the principle he is basing his reasoning on, is globally 

aceepte<l by the major legal systems of the world. In any event, the situation in the present case is diffi:rent <1.s 

rhe issues raised do not relate to situations where a client's conduct created professional embarrassmenr for 

Co-Counsel or the client requested him to act in an unethical manner. The Applicant has not demonstrated !hat 

the Registrar was not entitled nor rely on Co-Cow1sel's ap~rnisal aiid lo assess the situation of Co-Counsel in 

order to estimate whether rhe request to withdraw his assignment was warranted. 

5. Counsel submi1s that the Registrar's Decision on this issue was wrong given that a conllict of interesr 

is a serious breach of the Code of Conduct warranting withdrawal under Article 19 (A) (iii) of the Directive. 14 

I note lhat the details of 1he conllicr as spelt otrt in Lead Counsel's motion before rhe Registrar, is that 

Rwandan amhoritics threaten Mr. nc,nl>lay's ~ecurity and lib~'Tly, and lhat this connicls wilh his ability to 

7 See Annexe:,: lo the Mot.ion . 
• See Anm.:xc:,: G and I to the Motion> c ... ma,il correspondence from DCD'.\-fS rcprc~cntati\.'c to Co-Counsel dated 
l:i l'ebruary 2011 . • S(JI! Anm.:xcs F amJ t to lhl· '.\1otion. 

'" Confidential :Vle1.li-0al C<>nific•tc·s concerning M' Tremblay, received on 22 M•wh 2011 by Fax addrcsscd to the 
President. 
II Lead Counsel \:iiA; ca:,:c h1w from various jurisdiction in the \·fotion at p-'1r~s. 16·20 and a{tacht."t< case law in the 
annexes to the Motion. 
11 Motion. para. 13. 
" .we Annex .I, fl. v. U/cQyrmdonoth,,r (2007) EWCA Crim 2379: Annex K. II. v. Clmhingham, 2010 sec 10. 
12010) I S.C.R. 331. 
11 Motion, para. 22. 
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represent Aloys Ntabalrnze effectivcly.15 But this isSU() has already hccn the subject of ,ulings by the appeals 

Chrunber, in two decisions tlatcd 6 Ociober 201016 and IS March 2011." The decisions clearly asse,t that there 

is no objective basis for the r~ars asserted by Counsel. In his Decision, the Registrar not only referred to these 

decisions which would be binding on him hut he also ob~erved that Co-Counsel is not expected to "travel to 

Rwanda for the rest of the case. dius rendering pointless any fear".18 I consider 1hat the Registrar did no1 make 

any error in considering that the alleged fear of Co-Counsel is no1 justified and tha1 there is consequently no 

contlict of interest for Co-Counsel vis-a-vis his client. In my view the Reb'istrar was entitled to make an 

objective assessment of whether there were any exceptional circumstan~es, and was not obliged to rely on the 

subjective position ofC01msel when satisfied that it w.15 unjustified. I therefore reject the submissions on this 

ground and find that the Registrar's conclu.,ions were fair and reasomtblc. 

6. In his submissions before me, Co1msel used rather disrespectful language in de~rihing the Registrar's 

decision as being based on deliberate falsehood. He contended thai the Registrar had medical evidence before 

him when he ruled that no evidence was adduced to substantiate the healih reasons invoked.
19 

7. In the first place, my review of the material indicates that there was no detail or evidence submitted at 

lll'I)' time of any medical condition prior 10 the traffic l!Ccident. The tramc accident occurred after the 

application had been filed. On a purely technical note, no application for amending the motion was tiled, and 

the aprlicam seemed to assume that any issues concerning Co-Counsel's \nlmc accident wos properly brought 

before the Regislnlr by the email communications he had wilh officer.; in the Registry. On the subsl<lntivc 

issue, however, it seems to be incontrov~rtible that no evidence was adduced to support the health conditions 

alleged in the motion. 

8. I take note of the annexes attached to the Motion and the clocumenls submitted by Mr. Tremblay on 

22 March 2011 to my Office. Most of the docurnents submitted are e-mail exchanges between Co-Counsel 

and Aloys Ntabakuze as well as between Co-Counsel, Lead Coum,el and the Registry. Four medical 

certificates are to be found in Annex C and six in the documems submitted on 22 March 2011. Out of the six 

medical statements submitted on 22 March 201 I, four are identical to the one auachcd at Annex C. I also 

obser,e that the first certilicatcs are dated 22 february 2011. Two others are dated 27 February 2011 and the 

last two are dated 10 and 21 March 201 l respectively. The allegations tha1 1hc Registrar had access to these 

certificates before he signed the decision on 23 February are therefore not believable. There is no indication 

{:onfidential Ex Parte Hequest to tho Registrar: Par the Replnceinent of Co-Counsel, ME. Andrt Tremhla~, 
Pur:suant co Exceptional Circumsc.ancei under Ar1.lcte 19, Consistent with No1icc Pro•,;ised to the Chamber in the 
De~en1ber 17, 2010 Motion for l'ennancnl S1ay of Proceedings, dated 7 t·ehrua.ry 2011 but filed oo 14 February 2001 
("Original Motion"). 
l6 HagrJ!lnra e, al ... Decision on Aloys Ntabalcuie:~ Motion for Injunctions Against the Government of Rwanda 

" 

Regarding the Arrest and I nve,tigation of Lead Counsel f'ctcr Erlinder (A()pcals Chamber), (i Octolx.~ 20 I 0. 
1

" Bagosvra ,:f al.~ Oeci~ion on AIO)·S Ntabaku,,.efs ;\•fotions for Vldco .. c~.ml~rence Participation of Lead Coun:scl in 
the Appeal Hearing and for the Withd,,-wol of Registrar's Public Decision (,\ppc•ls Chamher), IS March 2011. 
HI Registrar* s Decisioo. para. 3. 
JI' lvfotion,pun\S. 7-12. 
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rhat Counsel made any submission requesting the Rei,,-istrar to reconsider his decision in light of rhe medical 

certificaies 1hat he obtained after the decision was issued. 

9. I consider that the Registrar applied the wrrect standard when he refused to consider Co-Counsel's 

own assessment of his medical condition and indicated that he would only act upon medic.al evidence 

supporLing 1he alleged ill-health. In my view that conclusion is neither Wlfhlr nor unreasonable. 

I 0. In coming to his decision the Registrar had gone on to state that the appeal hearing had been fixed for 

the 30 Maruh, 31 March and 1 April 201 I and that all relevant documents had already been ftled-2° The matter 

was therefore ready for hearing. He expressed the conclusion thar acceding t.o counsel's requesr would create 

unnecessary delay aod disruption of die proceedings. Bearing in mind the right of the Accused 10 a hearing 

without undue delay, that view of \he Rcgis1rar is neither unfair nor unreasonable. In these circumstances I do 

not consider that there is any basis for concluding that even if the medical evidence had been before the 

Registrar his decision would have been different. Consequently, I do not Ulink 1hat l should refer rhe matter to 

Registrar for any further review of his decision. 

11. In my considered decision the Applicant has not shown rhat the decision of the Registrar denying his 

application to withdraw Co-Counsel is unfair or Wll'easonable and 1 dismiss the application for review in ilS 

entirety. 
• 

12. finally, although the Motion was tiled ~r parle, I consider that \his decision shall be tiled asa public 

documenl as ii contains no sensitive or damaging infonoation. 

FOR THESE REASONS, I 

DENY the Motion in its entirety. 

Anisha, 28 March 20 I I, done in English. 

Resistrar's Decision. para. 7. 

~~ 
DcMisC.M.O~ 

President 

[Seal of the Tribunal) 
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