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I. INTRODUCTION

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States between 1 January 1994 and
31 December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seised of an appeal by
Tharcisse Renzaho (“Renzaho™) against the Judgement rendered on 14 July 2009 in the case of The
Prosecutor v, Tharcisse Renzaho (“Trial Judgement™) by Trial Chamber I of the Tribunal (“Trial
Charnbcr").1

A. Background

2. Renzaho was b.orn on 17 July 1944 in the Kabare-1 sector, Kigarama commune, Kibungo
prefecture, Rwanda’ A Rwandan army officer, he was promoted to the rank of Colonel in
July 1992 In 1994, he was Prefect of Kigali-Ville prefecture, a position he had held since
October 1990.* Renzaho left Rwanda in early July 1994 and was arrested in the Democratic

RCpublié of the Congo on 29 September 2002.” He was charged before the Tribunal with genocide, -

crimes against humanity, and serious violations of Article 3 common to the Gencva Conventions

and of Additional Protocol I1.°

3 On 14 July 2009, the Trial Chamber convibtcd Renzaho pursuant to Article 6(1) of the

Statute of the Tribunal (“Statute”) of genocide {Count 1);7 murder as a crime against humanity

' The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-T, Judgement and Sentence, 14 July 2009. The written
judgement was filed on 14 August 2009, after the completion of the editorial process. See Trial Judgement, fn. 1, para.
852. For ease of reference, two annexes are appended to this Judgement: Annex A — Procedural History and Annex B —
Cited Materials and Defined Terms.

* Trial Judgement, para, 79.

* Trial Judgement, paras. 79-81.

* Trial Judgement, para. 80.

* Trial Judgement, para. 83, .

® The indictment against Renzahe underwent a series of amendments before the commencement of his trial. See The
Prosecutor v. Tharcisse Renzoho, Case No. ICTR-97-31-), Indictment, 23 October 2002 (“Initial Indictment™); The
Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-DP, Amendment of the Indictment against Tharcisse Renzaho
dated 23 October 2002, 12 November 2002; The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1, Order
Confirming Indictment and for Nondisclosure of Identifying Information in Witness Statements, 15 November 2002;
The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1, Decision on the Prosecutor's Motion for Leave to
Amend the Indictment, 18 March 2005; The Prosecutor v. Tharcisse Renzahe, Case No. ICTR-97-31-1, Amended
Indictment, 1 April 2003; The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1, Decision on the Prosecutor’s
Application for Leave to Amend the Indictment Pursuant to Rule 50(A) of the Rules of Procedurc and Evidence,
13 February 2006, The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-[, Second Amended Indictment,
16 February 2006 (“Indictment™).

7 THal Judgement, paras. 766 {killing of Tutsi civilians at roadblocks), 770 (killing of Tutsis at CELLA), 773 (killing of
Tutsi refugees at Sainte Famille). The Trial Chamber also found Renzaha liable as a superior for cach of these events.
See Trial Tudgement, paras. 767, 770, 773. See also infra, Chapter XIII (Alleged Errors Relating ta Legal Findings),
Section A (Preliminary Issue).
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{Count 3);B and murder as a serious violation of Article 3 commeon to the Geneva Conventions and
of Additional Protocol II (Count 5).” In addition, the Trial Chamber convicted Renzaho pursuant to
Article 6(3) of the Statute of genocide {Count 1);'° murder as a crime against humanity {Count 3);1
rape as a crime against humanity (Count 4);"* and rape as a serious violation of Article 3 common
to the Geneva Conventions and of Additional Protocol II (Count 6).** The Trial Chamber imposed a

single sentence of imprisonment for the remainder of Renzaho's life,"

B. The Appeal
4., Renzaho presents thirteen Grounds of Appeal challenging his convictions and sentence.’”

He requests that the Appeals Chamber overturn the Trial Judgement, enter acquittals on all Counts
of the Indictment, and order his immediate release.'® In the alternative, Renzaho requests that the

Appeals Chamber impose a sentence that reflects his true level of responsibility.”

5. The Prosecution responds by requesting that the Appeals Chamber dismiss all of Renzaho’s
Grounds of Appeal and affirm the sentence imposed by the Trial Chamber.'*

6. The Appeals Chamber heard oral submissions regarding this appeal on 16 June 2010.

¥ Trial Judgement, para. 789 {(killing of Charles, Wilson, and Déglote Rwanga). The Trial Chamber also found Renzaho
liable as a superior for these murders. See Trial Judgement, para. 783, See also infra, Chapter XIII (Alieged Errors
Relating to Legal Findings), Section A {Preliminary Issue). '
¥ Trial Judgement, para. 807 (killing of Tutsi men at Sainte Famille). The Trial Chamber also found Renzaho liable as a
superior for this event. See Trial Judgement, para. 807. See also infra, Chapter XIII (Alleged Ervors Relating to Legal
Findings), Section A {Preliminary Issuej.
' Trial Judgement, para. 779.(rapes of Witnesses AWO and AWN, and Witness AWN’s sister),
! Trial Judgement, para. 789 (killing of Tutsis removed from CELA). See also infra, Chapter XIII (Alleged Emors
Relating to Legal Findings), Section A (Preliminary Issue),
"2 Trial Judgement, para. 794 (rapes of Witnesses AWO and AWN, and Witness AWN's sister),
1 Trml Judgement, para. 811 (rapes of Witnesses AWO and AWN, and Witness AWN's sister).

* Trial Judgement, para. 826.
5 Acte d'Appel, 2 October 2009 (“Notice of Appeal™). See also Mémoire d’Appel, 2 March 2010 (confidential)
("Appellant’s Brief”),
® Notxcc of Appeat, p. 20.

7 Notice of Appeal, p. 20; Réponse a la afemande de la Chambre d’appel du 14 octobre 2009, 23 October 2009
{ ‘Sentcncmg Submissions™).

¥ prosecutor’s Respondent's Brief, 12 April 2010 (“Respondent’s Brief™), paras. 312, 313.
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1I. STANDARDS OF APPELLATE REVIEW

7. The Appeals Chamber recalls the applicable standards of appellate review pursuant to
Article 24 of the Statute. The Appeals Chamber only reviews errors of law which invalidate the
decision of the Trial Chamber and errors of fact which have occasioned a miscarriage of justice.'”
8. Regarding errors of law, the Appeals Chamber has stated:
Where a party alleges that there is an error of law, that party must advance arguments in support of
the submission and explain how the error invalidates the decision. However, if the appellant’s
arguments do not support the contention, that party does not automatically lose its point since the
Appeals Chamlzcr may step in and, for other reasons, find in favour of the contention that there is
an error of law.*
9. Where the Appeals Chamber finds an error of law in a trial judgement arising from the

application of an incorrect legal standard, it will articulate the correct legal standard and review the
relevant factual findings of the Trial Chamber accordingly. In so deing, the Appeals Chamber not
only comrects the legal error, but, when necessary, alsc applies the correct legal standard to the
cvidence contained in the trial record and determines whether it is itself convinced beyond
reasonable doubt as to the factual finding challenged by the appellant before that finding may be

confirmed on appeal.21

10. Regarding errors of fact, it is well established that the Appeals Chamber will not lightly
overturn findings of fact made by a Trial Chamber:

Where the Defence alleges an erroneous finding of fact, the Appeals Chamber must give deference

to the Trial Chamber that received the evidence at trial, and it will only interfere in those findings

where no reasonable trier of fact could have reached the same finding or where the finding is

whiolly erroneous. Furthermore, the erroneous finding will be revoked or revised only if the error
- - . . . bk
occasioned a miscarriage of justice.™

11. A party cannot merely repeat on appeal arguments that did not succeed at trial, unless it can
demonstrate that the Trial Chamber’s rejection of those arguments constituted an error warranting

the intervention of the Appeals Chamber.” Arguments which do not have the potential 1o cause the

" Kalimanzira Appeal Judgement, para. 6; Nchamihigo Appeal Judgement, para, 7, Zigiranyirazo Appeal Judgement,
ara. 8; Karera Appeal Judgement, para. 7. See also D. Milofevic Appeal Judgement, para. 12.

* Kalimanzira Appeal Judgement, para. 7, referring to Ntakirutimana Appeal Judgement, para. 11 and Nchamihigo

Appeal Judgement, para. 8. :

* Kalimanzira Appeal Judgement, para. 8; Nchamihige Appeal Judgement, para. 9; Zigiranyirazo Appeal Judgement,
ara. 10; Karera Appeal Judgement, para. 9. )

* Kalimanzira Appeal Judgement, para. 9, referring fo Krsti¢ Appeal Judgement, para. 40, Nchamihigo Appeal

Judgement, para. 10, and Zigiranyirazo Appeal Judgement, para. 11.

2 Kalimanzira Appeal Judgement, para. (v Nchamihige Appeal Judgement, para. 11; Zigiranyirazo Appeal

Judgement, para. 12; Karera Appeal Judgement, para. 11. See also D Milofevid Appeal Judgement, para. 17,
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impugned decision 1o be reversed or revised may be immediately dismissed by the Appeals

Chamber and need not be considered on the merits.’

12. In order for the Appeals Chamber to assess arguments on appeal, the appealing party must
provide precise references to relevant transcript pages or paragraphs in the decision or judgement to
which the challenge is made.”® Further, the Appeals Chamber cannot be expecied to consider a
party’s submissions in detail if th.cy are obscure, vague, or suffer from other formal and obvious
insufficiencies.®® Finally, the Appeals Chamber has inherent discretion in selecting which
submissions merit a detailed reasoned opinion in writing and will dismiss arguments which are

evidently unfeunded without providing detailed re,asoning.27

* Kalimangira Appeal Judgement, para. 10; Nchamihigo Appeal Judgement, para. 11; Zigiranyirazo Appeal
Judgement, para. 12; Karera Appeal Judgement, para. 11. See also Oric Appeal Judgement, para, 13,

** Practice Direction on Formal Reguirements for Appeals from Judgement, 15 June 2007, para. 4(b). Sze also
Kalimanzira Appeal Judgement, para. 11, Nchamihigo Appeal Judgement, para. 12; Zigiranyirazo Appeal Judgemeént,

ara, 13.

* Kalimanzira Appeal Judgement, para. 11; Nechamihigo Appeal Judgement, para. 12; Zigiranyirazo Appeal
Judgement, para. 13; Karera Appeal Judgement, para. 12. See also D. Milofevic Appeal Judgement, para. 16.

¥ Kalimanzira Appeal Judgement, para. 1!; Nchamihigo Appeal Judgement, para. 12; Zigirenyirazo Appeal
Judgement, para. 13; Karera Appeal Judgement, para. 12. See also D. Milofevic Appeal Judgement, para. 16,

Case No. ICTR-97-31-A 1 April 2011
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I1I. ALLEGED BIAS (GROUND OF APPEAL 2)

13. As a preliminary matter, the Appeals Chamber will consider Renzaho’s allegations of bias.
A. Submissions

14, Renzaho submits that evidence incriminating him was presenied during the Karera and
Bagosora et al. trials, which were adjudicated by all or some of the Judges who tried him.*® He
contends that only after the Karera and Bagosora et al. Trial Judgements were rendered did he
recognize a risk that the Judges on his trial would be negatively influenced by such evidence.”
Renzaho notes that he was cited seven times in the Karera Trial Judgement and 33 times in the
Bagosora et al. Trial Judgcmcnt,30 and points to evidence relating to the removal of corpses, radio
broadcasts, civil defence, Inyenzi, Wcapons, and Interahamwe.”’ Renzaho submits that the Judges in
his case were aware of the scope of incriminating evidence against him in the other cases and
should therefore have recused themselves from his trial or, alternatively, allowed him the
opportunity to attend the hearings of witnesses testifying against him in the other cases.’” He

maintains that their failure to do so violated his right to a fair trial, thereby nullifying the Trial

Jud g(:rm‘;n’[.a3

15. The Appeals Chamber notes that the Trial Chambers in both the Renzaho and Karera cases
were composed of the same Judges, namely Erik Mgse, Sergei Alekseevich Egorov, and Florence

Rita Arrey. Judges Mgse and Egorov also sat on the Bagosora et al. trial.>*

B. Preliminary Issue: Alieged Lack of Objection at Trial

16.  The Prosecution requests that Renzaho’s Sccond Ground of Appeal be summarily

dismissed. It challenges Renzaho’s claim that he only learned of the alleged conflicts when the

Karera and Bagosora et al. Trial Judgements were issued and submits that the matter was apparent

** Notice of Appeal, paras. 12, 13; Appellant’s Brief, paras, 33, 34. See also Réplique de {’appelant. Art. 113 RPP,
5 May 2010 (“Brief in Reply™), paras. 6, 9-13; AT. 16 June 2010 pp. 16, 17.

* Notice of Appeal, paras. 12, 14-16; Appellant’s Brief, para. 33.

30 Appellant’s Brief, para. 35, Renzaho does not, howéver, provide any references to support this assertion. See also
AT. 16 June 2010 pp. 16-19.

i Appellant’s Brief, paras. 38-54. In support of this contention, however, Renzaho only cites evidence from the
Bagosora et al, trial.

2 Notice of Appeal, paras. 17, 18; Appellant’s Brief, para. 55,

¥ Notice of Appeal, para, 19, Appellant’s Brief, para. 56; Brief in Reply, paras. 4, 5. Renzaho also contends that,
considering the overlap in the Karera. Renzaho, Seiako, and Bagosore et al cases, the decision to assign Trial
Chamber I to adjudicate them all was the result of an unfair, although admittedly practical, judicial strategy, which he
suggests was developed as a concerted effort between the Office of the Prosecutor and the Presidency of the Tribunal.
See Brief in Reply, paras. 7, 14, 16; AT, 16 June 2010 pp. 16, 17. The Appeals Chamber considers these contentions to
be speculative and therefore declines to consider them.

* Karera Trial Judgement, p. 150; Bagosora et al. Trial Judgement, p. 575; Trial Judgement, p. 214,

Case No, ICTR-07-31-A . ‘1 Aprl 2011

1353 /H

5



1555
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at trial.”® The Prosecution claims that Renzaho does not explain why he did not make an objection
at the time but instead raises the issue on appeal only after adverse findings were made against

him.*

17. Even if it could be determined that, contrary to his assertion, Renzaho was aware of the
matter long before the Karera and Bagosora et al. Trial Judgements were rendered, the Appeals
Chamber does not consider that his failure to object to this matter at trial constituted a waiver of his
right to raise it on appeal. Renzaho's allegations of bias are premised not only on the fact that all or
some of his Judges heard the Karera and Bagosora et al. cases, but also on the particular findings
made in those cases,”’ which Renzaho could not have been aware of until after these judgements
were rendered. In any event, because judicial impartiality is an integral component of the right to a

fair trial,”® the Appeals Chamber finds that it is appropriate to consider Renzaho’s submissions.

18. Consequently, the Appeals Chamber rejects the Prosecution’s request to summarily dismiss

Renzaho's Second Ground of Appeal.

C. Alleged Bias and Violation of the Presumption of Innocence

9. In essence, Renzaho contends that as a consequence of their involvement in the Karera and
Bagosora et al. cases, the Judges in his case lacked impartiality and should have recused

themselves. He further argues that his presumption of innocence was violated.

1. Applicable Iaw

(a) Impariiality
20, In Nahimana et al., the Appeals Chamber recalled that:

The right of an accused to be tried before an impartial tribunal is an integral component of his
right to a fair trial as provided in Articles 19 and 20 of the Statute. Furthermore, Article 12 of the
Statute cites impartiality as one of the essential qualities of any Tribunal Judge, while Rule 14(A)
of the Rules provides that, before taking up his duties, each Judge shall make a solemn declaration
that he will perform his duties and exercise his powers “impartially and conscientiously”. The
requirement of impartiality is again recalled in Rule 15(A) of the Rules, which provides that “{a]
indge may not sit in any case in which he has a personal interest or concerning which he has or has
had any association which might affect his impartiatity” *

1 The Prosecution submits that it disclosed the transcripts of Witnesses ALG’s, GLI's, UB’s, and XXY's testimony in
the Karera and Bagosora et al. cases to Renzaho before his trial began. See Respondent’ s Brief, para. 51.

3 Respondent’s Brief, para. 51. Renzaho did not address this submission in his Brief in Reply or at the Appeal Hearing.
¥ See Appellant’s Brief, paras. 36-54. See also Brief in Reply, para, 3.

38 See Nahimana et al. Appeal Judgement, para. 47.

* Nahimana et al. Appeal Judgement, para. 47,

6
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21. The Appeals Chamber has previously held that a Judge should not only be subjectively free
from bias, but there should also be nothing in the surrounding circumstances which objectively
gives rise to an appearance or a reasonable apprehension of bias.** There is a presumption of

impartiality which attaches to any Judge of the Tribunal and which cannot be easily reburted.*!

22. Fudges of this Tribunal are sometimes involved in trials which, by their vcry' nature, cover
overlapping issues.*” In this regard, the Appeals Chamber has previously held that:
It is assumed, in the absence of evidence to the contrary, that, by virtue of their training and
experience, the Judges will rule fairly on the issues before them, relying solely and exclusively on

the evidence adduced in the particular case. The Appeals Chamber agrees with the ICTY Bureau

that “a judge is not disqualified from hearing two or more cuminal frials arising out of the same
series of events, where he is exposed to evidence relating to these events in both cases™.*’

23. It is for the appealing party alleging bias to rebut the presumption of impartiality enjoyed by
Judges of this Tribunal.* In this respect, the Appeals Chamber has consistently held that there is a
high threshold to reach in order to rebut the presumption of impartiality that attaches to a Judgc.‘“’
The Appeals Chamber also recalls that the appealing party must set forth the arguments in support
of an allegation of bias in a precise manner and that the Appeals Chamber cannot entertain
sweeping or abstract allegations that are neither substantiated nor detailed to rebut the presumption

of impzal.rtiality.46

(b) Presumption of Innocence

24, Article 20(3) of the Statute guarantees that an accused person is presumed innocent until
proven 'guilty. Rule 87(A) of the Rules of Procedure and Evidence of the Tribunal (“Rules”)
provides that a majority of the Trial Chamber must be satisfied beyond reasonable doubt that the
accused is guilty before a verdict may be entered against him or her. The burden of proving the

facts charged beyond reasonable doubt remains squarely on the shoulders of the Prosecution and

* See Rutaganda Appeal Judgement, para. 39, referring to Furundfije Appeal Judgement, para. 189. See also Celebici
Appeal Judgement, para. 682.

" Gali¢ Appeal Judgement, para. 41; Kayishema and Ruzindana Appeal Judgement, para, 55; Akayesw Appeal
Judgement, para. 91; Celebici Appeal Judgement, para. 707; Furundiija Appeal Judgement, paras. 196, 197.

2 Karera Appeal Judgement, para. 378; Nahimana et al. Appeal Judgement, para, 78.

> Karera Appeal Judgement, para. 378, referring to Nahimana et al. Appeal Judgement, para. 78,

* Karera Appeal Judgement, para. 254 Niyitegeke Appeal Judgement, para. 45, See alse Rutaganda Appeal
Judgement, paras. 33-125.

S Karera Appeal Judgement, para. 254; Nohimanoe et al Appeal Judgement, paras, 47-90; Furundiiju Appeal
Judzement, paras. 196, 197. See also The Prosecutor v. Casimir Bizimungu et of., Case No. ICTR-99-50-AR73.8,
Decision on Appeals Concerning the Engagement of a Chambers Consultant or Legal Officer, 17 December 2009, para,
10.

¢ Rutaganda Appeal Judgement, para. 43; Ntageruru et al. Appeal Judgement, para. 135,
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never shifts to the Defence.*” On appeal, however, the appellant bears the burden of showing that

the Trial Chamber violated his or her presumption of innocence.**
2. Discussion

25. The fact that the Judges in Renzaho’s case also heard the Karera and Bagosora et al. cases

g

does not in itself demonstrate an appearance of bias,” a principle which Renzaho appears to

5 . .
accept. °® However, Renzaho also submits that a closer review of the Karera and Bagosora et al.

cases strongly suggests that they influenced his own.”!

(a) Removal of Corpses

26. Based on Prosecution Witness UL’s evidence, the Trial Chamber concluded that Renzaho,
in a radio broadcast on 10 April 1994, directed govemnment employees to report to the prefecture
office, and that the following day, he chaired a meeting at his office (11 April Meeting”) and
instructed those present, including employees of the Ministries of Public Works and of Public
Health, to “clear bodies™ from Ki gali—\/’ﬂle.s2 The Trial Chamber considered Witness UL’s “first-
hand, credible and detailed léstimony”” to be partly corroborated by Defence Witness BDC who
testified that the 11 April Meeting was not convened by Renzaho but by the Ministries of Public

Works and of Public Health, and that the meeting was “constantly” announced on the radio.™

27. Renzaho submits that in the Trial Judgement, the Trial Chamber did not provide any reasons

for preferring Witness UL’s” evidence that the communiqué came from Renzaho over Witness

! Niyitegeka Appeal Judgement, para. 60; Nrakirutimana Appeal Judgement, para. 157.

*® Cf Rutaganda Appeal Judgemnent, para. 18.

9 See Karera Appeal Judgement, para. 378.

0 See Appellant’s Brief, para. 36, referring to Nahimana et al. Appeal Judgement, para. 78.

' Appellant’s Brief, para. 37. See also Brief in Reply, para. 5,

52 Trial Judgement, para. 341; Witness UL, T. 9 January 2007 pp. 51, 52, 58-63 [closed session].

*3 Trial Judgement, para. 341. ) :

5 Trial Judgement, paras. 332, 333, 341; Witness BDC, T. 4 June 2007 pp. 10, 11, The Triai Chamber considered that
Witnesses UB, GLJ, and PPG also carroborated the testimony of Witess UlL. See Trial Judgement, para. 341.
Prasccution Witness UB testified that Renzaho told him that the corpses would have to be buried, that Renzaho sent
him a pickup truck for that purpose, and that Renzaho convened a meeting on 10 or 11 April 1994 at the prefecture
office. See Witness UB, T. 23 January 2007 pp. 6, 8, 58, 59 [closed session]. See alse Trial Judgement, para. 330.
Prosecution Witness GLJ testified that on 10 April 1994, Renzaho gave him a truck belonging to the Ministry of Public
Works and instructed him to remove bodies from the streets of Kigali-Ville and bury them in the cemetery. See
Witness GLJ, T. 22 January 2007 pp. 16-18, 47 [closed session]. See also Trial Judgement, para. 331. Defence Witness
PPG testified that on 19 April 1994, he heard a radio broadeast requesting certain civil servants, as well as employees of
the Red Cross, to go to the prefecture office, and that the Red Cross had asked the Ministry of Public Health to assist in
collecting corpses from the streets of Kigali-Ville. See Witness PPG, T. 18 June 2007 pp. 49, 51 [closed session]. See
also Trial Judgement, para. 335,

% The Appeals Chamber notes that Renzaho refers to Witness “LiI". See Appellant’s Brief, para. 40. However, a review
of the Trial Judgement and the Appeliant’s Brief demonstrates that he is referring 1o Prosecution Witness UL’s
testimony on the requisitioning of vehicies. Se¢ Trial Judgement, paras. 326-329; Appellant’s Brief, paras. 261-296.

8
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BDC’s evidence that it emanated from the Ministries.” He points to Witness ZA’s testimony as
recounted in the Bagosora et al. Trial Judgement stating that a radio communiqué issued by
Renzaho called for the removal of corpses in Kigaﬁ,ﬂ and contends that the Trial Chamber’s
preference for Witness UL's testimony in his own case can only be explained as having been

influenced by the Bagosora et al. case.”®

28. The Prosecution responds that the Trial Chamber heard sufficient evidence on Renzaho's
direct involvement in operations to remove bodies from the streets of Kigali; that Defence witnesses

testified to such operations; and that Renzaho himself acknowledged his pm‘ticipation.59

29. The Appeals Chamber considers that Witness UL’s testimony that Renzaho announced the
meeting over the radio does not contradict Witness BDC’s more general testimony that the meeting
was announced on the radio on behalf of the Ministries of Public Works and of Public Health,
There is thus no support for the contention that the Trial Chamber preferred Witness UL’s evidence
over Witness BDC’s on this specific point. In addition, although the Trial Chamber did not
expressly consider the credibility of Witness BDC, the Appeals Chamber notes that Witness BDC
testified that he was not present at the 11 April Meeting, but rather heard about it afterwards.®
Consequently, the Appeals Chamber considers that it was reasonable for the Trial Chamber to
prefer Witness UL’s eyewitness account of the 11 April Meeting over Witness BDC’s hearsay
evidence.® The Appeals Chamber therefore finds that Renzaho has failed to demonstrate that the

Trial Chamber was influenced by Witness ZA's testimony in the Bagosora et al. trial.

56 Appellant’s Brief, para. 40. Renzaho also indicates that he has developed this argument elsewhere in his Appellant’s
Brief, but provides no references thereto (“The Appellant reiterates the submissions in this Brief by which he challenges
the fact that the Chamber did not justify nor provide reasons for its preference of the statements of Witness [UL} (that
the communiqué was issued by Renzaho) to those of Witmess BDC {that the communiqué was issued by some
Ministers), whereas it considered the latter to be credible.”). See also infra, Chapter IX (Alleged Errors Relating to
Cantrol over Resources in Kigali-Ville), Section B (Alleged Errors in Assessing the Evidence), pera. 404

7 Appellant’s Brief, para. 39, referring to Bagosora et ol Trial Judgement, para. 1391, in which the Triai Chamber
summarized a portion of Witness ZA’s evidence as follows: “In mid-April, a radio communiqué issued by Prefect
Renzaho requested that all dead bodies be removed from Kigali. After this message, trucks loaded with corpses arrived
at the CHEK, and the bodies were dumped in the same area of the hospital where the night killings occurred. According
to the wilness, the victims were Tutsis. Some of them were still alive, although seriously injured, and were (reated at the
hospital upon arrival. Scldiers abducted these injured patients at night and killed them with clubs at the same location
where the other killings had cccurred.”

5% Appeliant’s Brief, para. 41, See also AT. 16 June 2010 pp. 18, 22.

** Respondent’s Brief, para. 58, referring to Trial Judgement, para. 183.

% Trial Judgement, para. 333; Witness BDC, T. 4 June 2007 pp. 5, 7.

® See also infra, Chapter IX (Alleged Errors Relating to Control over Resources in Kigali-Ville), Section B {Alleged
Errors in Assessing the Evidence), para. 405.
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{b) Civil Defence

30. Renzaho submits that in the Bagesora et al. Trial Judgement, the Trial Chamber referred to
him in the context of its finding that a civil defence system existed in Kigali from 1990 to 1994.%
He argues that this explains why the Trial Chamber held him responsible for implementing the civil

defence system, despite the absence of any evidence on the record.®

3l. The Prosecution responds that the Trial Chamber considered sufficient evidence, including
documentary evidence, to support its conclusions with respect to Renzaho’s direct and specific

involvement in the establishment of the civil defence system in Ki g.’:lli.64

32. The Appeals Chamber notes that, contrary to Renzaho's assertion, there was evidence
before the Trial Chamber concerning Renzaho’s involvement in establishing a civil defence system
in Kigali. This evidence included his meeting with Déogratias Nsabimana and Colonel Félicien
Muberuka on 29 March 1994 where the implementation of a civil defence plan was discussed® and
documents from May 1994 clearly identifying Renzaho as a part of the chain of command over civil
defence forces.® The Trial Chamber found that “the evidence does not conclusively show when and
to what extent the civil defence structure was formally put into place” but that “the evidence related
to plans for the civil defence in Kigali provides circumstantial corroboration that [Renzaho] would

have played an important role in [complementary civilian] efforts [to defend Kigali at the relevant

87 The circumstantial evidence corroborating Renzaho's role in creating the civil defence

time].
system included various broadcasts in which Renzaho referred to roadblocks in Kigali as providing
security, the proliferation of roadblocks, and Renzaho’s involvement in high-level meetings and

other activities concerning the defence of Kigali, such as identifying civilian recruits.®®

33 Thus, the Trial Chamber’s finding that Renzaho played an important role in putting the civil
defence structure into place is consonant with evidence admitted in the Renzaho trial. The Appeals
Chamber finds that there is no indication that the Trial Chamber was influenced by evidence

regarding the civil defence system presented in the Bagosora et al. trial,

* Appellant’s Brief, para. 45. Renzaho does not point to the relevant portion of the Bagosora et al. Trial Judgement fo
support his submission, but refers to the testimony of expert witness Alison Des Forges given on 18 and
25 Septernber 2002 in the Bagosora et al. tnal, A review of the Bagosora et al. Trial Judgement suggests that Renzaho
may be referring to paragraphs 473 and 475.
Appcllant s Brief, paras. 46, 47, referring to Trial Judgement, paras. 177, 753. See also AT, 16 June 2010 p. 21.
Respondcnt s Brief, para. 38, referring to Trial Judgement, para. 176, fns. 205-208,
See Trial Judgement, para. 176, referring to Renzzho, T. 27 August 2007 p. 41 and Prosecution Exhibit 24,
8 See Trial Judgement, para. 176, referring to Prosecution Exhibits 37 and 38.
%7 Trial Judgement, para. 177 (emphasis in original).
% Triul Judgement, paras, 165, 169-179.
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(c) Invenzi

34, Renzaho submits that in the Bagosora et al. case, the Judges heard Witness DBJ testify that,
in a radio broadcast, Renzaho indicated that there were still /nyenzi hiding at the Centre Saint-
André, which prompted soldiers to select, remove, and kill Tutsis who had sought refuge there.”
He submits that although the existence of this broadcast was never alleged in his own trial, the
Presiding Judge nonetheless questioned him on the use and meaning of the term Inyenzi.m Renzaho
contends that by equating the term Inyenzi with non-combatant Tutsis, the Trial Chamber concluded

that he had genocidal intent.”

35.  The Prosecution responds that the Trial Chamber heard sufficient evidence to establish
Renzaho's genocidal intent, without requiring resort to Witness DBI's evidence in the Bagesora et

al. trial.”™

36. Renzaho’s submissions on this point are vague and unsubstantiated. He refers to a transcript
of his own testimony to suppott his assettion that the Presiding Judge guestioned him on the use
and meaning of Inyenzi.”> However, a review of the cited portion of the transcript reveals that it was
the Prosecution who put those questions to Renzaho. The only time the Presiding Judge put a
question to Renzaho on the issue of the term fnyenzi was to repeat the Prosccution counsel’s
guestion when a portion of Renzaho’s answer was inaudible in English for technical reasons.’”

37. In any case, the Appeals Chamber notes that the term Imyenzi appeared in this case in
Prosecution Exhibit 50" and was used by Prosecution Witnesses ACS,76 ATQ,T’ A‘WE,78 f’xWO,-’9
BUO,Eso DBN,S] SAF,82 UB ,83 and UI,84 as well as Defence Witnesses HIN®® and 'WO'W,86 and even

® Appellant’s Brief, para. 48, referring to Bagosora et al. Trial Judgement, para. 1593.
" Appellant’s Brief, paras. 49, 50, referring to Renzaho, T. 30 August 2007 (French) pp. 59, 60. The corresponding
Eagcs in the English transcript are 54 and 55.

' Appcllant s Brief, para. 51, referring t¢ Trial Judgement, para. 252.

Respondsﬂt s Bref, para. 58, referring to Trial Judgement, paras. 761, 765, 769. :

7% Appellant’s Brief, paras. 49, 50, referring to Renzaho, T. 30 August 2007 (French) pp. 59, 60. The corresponding
pages in the English transcript are 54 and 55.

Renzaho, T. 30 August 2007 pp. 54, 55. The Appeals Chamber notes that the French transcript does not reveal a
similar technical problem to have occurred in respect of the French interpreter, and that Renzaho’s full answer was
heard and interpreted in French. Renzaho, T. 30 August 2007 pp. 59, 60 (French). As such, in the French transcopt the
Presiding Judge's question does not appear Lo have been prompted by a nzed for repetition. As the Presiding Judge in
this case (Erik Mgse) communicated to the Parties in English. he would have relied on the English interpreter in court,
and therefore the Appeals Chamber considers the English transcript as authoritative on the point of what prompted him
to ask the question.
™ Trial Judgement, paras. 173, 428, 557, Prosecution Exhibit 50 is a transcript of a 12 April 1994 Radio Rwanda
interview with Renzaho.

"¢ Trial Judgement, paras. 265, 379,

"7 Trial Judgement, para. 384.

™ Trial Judgement, paras. 125, 168, 172.

™ Trial Judgement, paras. 606, 649.

8 Trial Judgement, paras. 522, 525, 554 621, 643,
¥ Trial Judgement, para. 345,

11 5
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Renzaho himself.*” It was therefore open to the Trial Chamber to question the meaning and use of

the term. Renzaho’s subrmnission is accerdingly dismissed.

(d) Weapons

38.  Renzaho submits that in the Bagosora et al. case, Witness AAA testified that he participated
in a meeting led by Renzaho during which General Kabiligi promised to distribute weapons in
collaboration with Renzaho.® He contends that this witness’s testimony must have influenced the

Judges in assessing the Prosecution’s allegaiions against him.*

39. The Appeals Chamber considers Renzaho’s submission on this peint to be vague and
speculative. In making this argument, he fails 1o identify which of the Prosecution’s allegations

against him he is referring to, or provide any reference to the Trial Judgement.
40. This argument is accordingly dismissed.
(e} Interchamwe

41. Renzaho submits that both the Bagosora et al. and Renzaho Trial Chambers believed
Prosecution Witness XXY’s testimony, given during both trials, on the training of Interahamwe *
He contends that under the circumstances, the Renzaho Trial Chamber should have either recused
itself, or invited him to attend Witness XXY’s testimony in the Bagosora et al. trial and given him a
chance to rcspond.gl Renzaho further contends that Witness XXY 's testimony in the Bagosora ef al.

trial was prejudicial to him and violated the presumption of innocence.”

42, The Prosecution responds that the Trial Chamber in this case heard sufficien! evidence to

find Witness XXY’s testimony regarding Renzaho's involvement in encouraging and supporting

8 Tral Judgement, para. 669.

¥ Trial Judgement, paras. 168, 172.

# Trial Judgement, para, 373.

8 Trial Judgement, paras. 274, 275.

Sf Trial Judgement, para. 401,

87 Trial Judgement, para. 139.

5 Appellant’s Brief, para. 52,

8 Appeilant’s Brief, para. 53.

% Appellant’s Brief, para. 54, referring to Trial Judgement, paras. 87, 89, 108 and Bagoesora et al. Trial Judgement,
Eara. 467, fn. 518.

" Appellant’s Brief, para, 55. The Appeals Chamber notes that Renzaha’s language is somewhat broader in that he
appears to assert that be should have been called to attend the hearings of any witness incriminating him in other trials
{"ces témoins Uincriminant™), However, as his specific reference is limited to Witness XXY in the present section, the
Appeals Chamber will only consider his arguments in relation to this witness.

** Appellant’s Brief, para. 55.
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the training of Interahamwe “generally coherent and credible”, despite Renzaho’s challenges to the

witness’s credibility and the evidence of Defence witnesses on the same issue.”

43. Renzaho provides no support for his assertion that a Judge, hearing two cases, must recuse
himself or herself when a witness in the first case gives evidence against the accused in the second
case. Renzaho similarly fails to support the proposition that the accused in the second case must be
given a chance to respond to the witness’s evidence in the first case. The Appeals Chamber recalls
that the principles of fair trial require that both the prosecution and accused have knowledge of and
" the opportunity to comment on the evidence adduced by the other party.g‘cl However, this does not
entail an accused’s right to participate in any other proceedings in which his or her name may be
mentioned. Morcover, the Appeals Chamber recalls that Judges are not disqualified from hearing
two or more cases arising out of the same series of events and involving similar evidence.”
Consequently, Judges hearing similar evidence may hear the same witmesses in more than one trial.
As previously recalled, in the absence of evidence (o the contrary, Judges are presumed to be
impartial when ruling on the issues before them, relying seclely and exciusively on the evidence

adduced in each particular case.”

44. The Appeals Chamber notes that the Bagosora et al. Trial Chamber did not make any
adverse findings against Renzaho on the basis of Witness XXY’s testimony about the training of
Interahamwe. Rather, the Bagosora et al. Trial Chamber merely recalled the Prosecution’s evidence
of military and civilian authorities providing training and weapons to civilians from 1992 through
April 1994, without evaluating Witness XXY’s reliability on this issue. The Appeals Chamber
further notes that with respect to most of the other issues that Witness XXY testified to, the
Bagosora et al. Trial Chamber found his credibility to be questionable and his evidence
unreliable.” In the Renzaho trial, however, the Trial Chamber considered Witness XXY's evidence
3» 99

to be “generally coherent and credible”,”™ and relied on it to find that Renzaho permitied and

encouraged [nterahamwe to receive military training in 1993.""" The Trial Chamber specified,

** Respondent's Brief, para. 58, referring to Trial Judgement, paras, 108, 113, 115,

* Of Nohimana ef al, Appeal Judgement, para, 181,

¥ Karera Appeal Judgement, para. 378, referring to Nahimana et al. Appeal Judgement, para. 78,

*® Karera Appeal Judgement, para. 378, referring to Nuhimana et al. Appeal Judgement, para. 78. This principle would
allow reliance on judicially noticed facts and facts not in dispute.

*" Bagosora et al, Trial Judgement, para. 467, fn. 518,

%% Bagosora et al. Trial Judgement, paras. 1773 (xillings at the Kabgayi Religious Center), 1843, 1846 {prevention of
humanitarian aid to Tutsig), 1895-1898 {sighting of Kabiligi, August}. :

* Trial Judgement, para. 108.

Y00 Trial Judgement, paras. 107-115.
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however, that supporting a youth organization does not in itself constitute a crime under the

Statute.'®!

45. The Appeals Chamber considers that the treatment of Witness XXY’s testimony was
particular to the case in which it was given. There is no indication that the Trial Chamber in this
case was influenced by Witness XXY's testimony in the Bagosora et al. trial. Accordingly, the
Appeals Chamber finds that Renzaho has failed to demonstrate that Witness XXY’s testimony in

the Bagosora et al. trial was prejudicial to him or violated his presumption of innocence.

(f) Radio Broadcasts

46. The Trial Chamber found that Renzaho “made public pleas to re-establish order and for
killings to come to an end.”'® It also considered, however, that: (1) these broadcasts appeared to be
intended to restore the government’s public image rather than constituting a genuine atitempt to
control the ethnically targeted killings; (2) Renzaho’s instructions appeared to be intended to halt
killings where they targeted the population that was sympathetic to the government and that
Renzaho sought to mobilise against the “enemy”; and (3) “Renzaho was capable of giving precisc
instructions when there were specific segments of the population for which he had concern.”'” The
Trial Chamber further noted that “none of Renzaho’s pleas called for an end to the attacks on and

killings of Tutsi civilians who he knew were dying en masse.”' %

47. Renzaho submits that the Trial Chamber contradicted itself in finding that none of his pleas
over the radio called for an end to the attacks on and killings of Tutsi civilians, despite having
recognized that “[he] had made public pleas 1o re-establish order and for killings to come to an
end”.'™ He contends that no reasonable trier of fact could have reached these conclusions in view

of the fact that Hutu moderates were also killed and that his messages were addressed to all

- Rwandan citizens.'® He concludes that the Trial Chamber’s manifestly unfavourable interpretation

violated the presumption of innocence and demonstrated bias.""”

1% Trial Judgement, para. 115.

'® Trjal Judgement, para, 184.

1% Trial Judgement, para. 184,

" T'rial Judgement, para. 184 (=mphasis added).

% Appellant’s Brief, para. 42, referring-to Trial Judgement, para. 184

Appellant’s Brief, paras. 42-44.

17 Appellant’s Brief, para. 44. The Appeals Chamber notes that Renzaho's allegations of bias in respect of the Trial
Chamber’s findings on radio broadcasts are not specifically linked to evidence presented in the Bagosera er al. or
Karera cases.

106

14
Case No. ICTR-97-31-A . 1 April 2011

}



1848/

48. The Prosecution responds that the Trial Chamber heard sufficient evidence to find that the
true aim of Renzaho’s broadcasts was (o restore the government’s public imagc.wS It submits that

Renzaho does not show that this finding is unreasonable on the evidence heard in this case.'”

49, The Appeals Chamber sees no coatradiction in the Trial Chamber’s findings. That these
conclusions were unfavourable to Renzaho does not in itself demonstrate bias or a violation of the

presumption of innocence.
D, Conclusion

50. For the foregoing reasons, the Appeals Chamber dismisses Renzaho’s Second Ground of

Appeal.

1% Respondent’s Brief, para. S8, referring to Trial Judgement, para. 184,
18 Respondent’s Brief, para. 58.

i3
Case No, iCTR-97-31-A . 1 April 2011 @



IV. ALLEGED LACK OF NOTICE (GROUND OF APPEAL 1; GROUNDS
OF APPEAL 5, 6,10, 11, AND 12 IN PART)

51. At trial, Renzaho raised several objections regarding the form of and defects in the
Indictment.!"® The Trial Chamber considered them and concluded that the Indictment was not
defective, that Renzaho had reasonable notice of all material facts underpinning his convictions,
and that the Defence’s “conduct during the course of the uial and in their final submissions reflect

that they have a complete understanding of the case.” !

52. Renzaho submits that the Trial Chamber erred in law in convicting him despite a number of

12 He argues that the Indictment was insufficiently

defects, including vagueness, in the Indictment.
precise in relation to his superior responsibility, and that he thus lacked notice' of the events at
Centre d’Etude de Langues Africaines (“CELA”™), the events at Sainte Famille, the civil defence
system, roadblocks, the distribution of weapons, rapes, and the killings which formed the basis for
his conviction for murder as a serious violation of Article 3 common to the Geneva Conventions

and of Additicnal Protocol 11,

A. Applicable Law

53 The Appeals Chamber recalls that the charges against an accused and the material facts
supporting those charges must be pleaded with sufficient precision in an indictment in order to
provide notice to an accused.'”® Whether a fact is “material” depends on the nature of the

114

Prosecution’s case.''” The Appeals Chamber has previously held that where it is alleged that the

accused planned, instigated, ordered, or aided and abetted the planning, preparation, or execution of

1€ See Trial Judgement, paras. 29-31. See also The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1,
Requ[éite en exception prléljudicielle pour vices de forme de lacte d’accusation, 31 March 2006 (confidential)
(“Preliminary Motion™); Mémoire final de la dé]fense, 15 November 2007 {"Defence Closing Brief™), paras. 70-204.
The Initial Indictment in this case was issued on 23 October 2002, amended on 11 November 2002, amended again on
1 April 2005, and then amended once more on 16 February 2006, to give the operative Indictment. See Trizl Indgement,
Annex A: Procedural History, paras. 831, 832, 834, 835. See alse supra, Chapter I (Introduction), fn. 6.

1 See Triai Judgement, para. 32, See also The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1, Décision sur
la requéte en exception préjudicielle pour vices de forme de 'acte d'accusation, 3 September 2006 (“Decision on
Preliminary Motion™Y; The Prosecutor v. Tharcisse Renzaho, Case No, ICTR-97-21-1, Décision relative & la demande
awr fins de certification d’appel de.la décision du 5 septembre 2006 en vertu de Uarticle 72(B), 25 October 2006
(“Decision on Certification of Decision on Preliminary Motion™), The Trial Chamber alsc noted that the Defence did
nol point to any contemperanecus objections made at trial that it lacked notice of any of the evidence which was
presented or that the evidence fel} outside the scope of the Indictment, and the Trial Chamber was unable to identify any
such objections with tespect to the events which formed a basis of Renzaho’s convictions. See Trial Judgement, para.
31,

" Notice of Appeal, paras. 8-11; Appeliant’s Brief, para. 2; Brief in Reply, para. 2. See also AT. 16 June 2010 pp. 12-
16.

Y3 Karera Appeal Judgement, para. 292, Muvunyi Appeal Judgement, para. 18; Seromba Appeal Judgement,
paras. 27, 100. See also Simba Appeal Judgement, para. 63, referring to Muhimana Appeal Judgement, paras. 76, 167,
195 and Gacumbitsi Appeal Judgement, para. 49,
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the alleged crimes, the Prosecution is required to identify the “particular acts” or “the particular
115

course of conduct” on the part of the accused which form the basis for the charges in question.

54, When an accused is charged on the basis of Article 6(3) of the Statute, the material facts
which must be pleaded in the indictment are:
(i) that the accused is the superior of sufficiently identified subordinates over whom he had

effective control — i the sense of a material ability to prevent or punish criminal conduct — and for
whose acts he is alleged to be responsible;

(i1} the criminal acts committed by those others for whom the accused is alleged to bz responsible;

(i) the conduct of the accused by which he may be found to have known or had reason to know
that the cimes were about to be committed or had been committed by his subordinates; and

(iv) the conduct of the accused by which he may be found to have failed to take necessary and
reasonable measures to prevent such acts or to punish the persons whe committed them.''®

As regards this last element, it will be sufficient in many cases to plead that the accused did not take

any nccessary and reasonable measure to prevent or punish the commission of criminal acts.'

55. An indictment which fails to set forth the specific material facts underpinning the charges
against the accused is defective.!'® The defect may be cured if the Prosecution provides the accused
with timely, clear, and consistent information detailing the factual basis underpinning the chargc.llg
However, a clear distinction must be drawn between vagueness in an indictment and an indictment
omitting certain charges altogether.’? Omitted charges can be incorporated into the indictment only

by a formal amendment pursuant to Rule 50 of the Rules.'?’

114

Karerq Appeal Judgement, para. 292; Nahimana et al. Appeal Judgement, para. 322; Ndindabahizi Appeal
Judgement, para. 16; NMtagerura et al. Appeal Judgement, para. 23.

"% Karera Appeal Judgement, para. 292; Seromba Appeal Judgement, para. 27, referring to Nugerura et al. Appeal
Judgement, para. 25.

V6 Muvunyi Appeal Judgement, para. 19. See alsc Nahimana et al. Appeal Judgement, para. 323: Magerura et ol
Appeal Judgement, para. 20, referring to Bluskic Appeal Judgement, para. 218 and Naletilic and Martinovic Appeal
Judgement, para. 67.

17 Nehimana et al. Appeal Iudgement, para. 323,

"E Rarera Appeal Judgement, para. 293; Nagerura et al. Appeal Judgement, para, 22, Niyitegeka Appeal Judgement,
Fara. 195; Kupreskic et al. Appeal Judgement, para. 114.

' Karera Appeal Judgement, para. 293; Mwuvumyi Appeal Judgement, para. 20, referring to Seromba Appeal
Judgement, para, 100, Simba Appeal Judpement, para. 64, Muhimana Appeal Judgement, paras. 76, 193, 217, and
Gacumbiisi Appeal Judgement, para. 49. See also Ntagerura et al. Appeal Judgement, paras. 28, 63.

0 Earera Appeal Jndgement, para, 203; Ntagerura et al. Appeal Judgement, para. 32. See also Muvunyl Appeal
Tudgement, para. 20, referring to The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-AR"3, Decision
on Aloys INtabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29 June 200¢ Trial Chamber I Deciston
on Motion for Exclusion of Evidence, 18 September 2006 (“Bagosera et al. Interlocutory Appeal on Questions of Law
Decision™}, para. 30.

2! Karera Appeal Judgement, para. 293; Nrageruwra et al. Appeal Judgement, para. 32. See also Muvunyi Appeal
Judgement, para, 20, referring to Bagosora et al. Interlocutory Appeal on Questions of Law Decision, para. 30.
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56. Objections based on lack of notice should be specific and timely.'* Blanket objections that

“the enlire indictment is defective” are insufficiently spf:ciﬁc.123 When an appellant raises a defect
in the indictment for the first time on appeal, he or she bears the burden of showing that his or her

124
When, however, an accused has

ability to prepare his or her defence was materially impaired.
previously raised the issue of lack of notice before the Trial Chamber, the burden rests on the
Prosecutor to prove on appeal that the ability of the accused to prepare his or her defence was not

. ‘ . 1
malerially impatred. 23

B. Preliminary Matter: Whether the Issue of Notice Was Exhausted at Trial

57. The Prosecution submits that Renzaho’s arguments concerning defects in the Indictment
were exhausted at trial and are simply repeated on appeal without showing any error warranting

appellate intervention. 126

58.  Renzaho does not reply to this submission.

59. The Appeals Chamber recalls that a party cannot merely repeat arguments on appeal that did
not succeed at trial. unless it can demonstrate that the Trial Chamber’s rejection of those arguments
constituted an error warranting the intervention of the Appeals Chamber.'* Arguments which do
not have the potential to cause the impugned decision to be reversed or revised may be immediately

dismissed by the Appeals Chamber and need not be considered on the merits.**

60. The Appeals Chamber notes that Renzaho refers several times to submissions that he made

" While it is legitimate to make such references for the sake of demonstrating that

at trial.
arguments were already before the Trial Chamber, the Appeals Chamber will only entertain
arguments demonstrating an error by the Trial Chamber. The Appeals Chamber is not persuaded,

however, by the Prosecution’s blanket assertion that Renzaho's arguments on appeal relating to

12 Bagosora et ¢l Interlocutory Appeal on Questions of Law Decision, para. 46.
2 Bagosora et al. Interlocutory Appeal on. Questions of Law Decision, para. 46,
2 Nahimana et ol. Appeal Judgement, para. 327.
2% Nuhimana et al. Appeal Judgement, para. 327.
% Respondent’s Brief, paras, 23, 25, 26, referring fo Preliminary Motion, Decision on Preliminary Motion and
Detence Closing Brief, paras. 70-204. The Prosecution also submits that Renzaha generally contends in his Appeliant’s
Brief that “the [Trial] Chamber erred in law in allowing an Indictment which had been varied several times”, and that
this issue was also dismissed at trial. Respondent’s Brief, para. 24, referring to Appellant’s Boef, paras. 3, 31, 32 and
Trial Judgement, paras. 33, 34. However, a review of the relevant portions of the Appellant’s Brief does not suggest
that Renzaho is advancing this argument on appeal.
' Karera Appeal Judgement, para. 11, referring to Muvunyi Appeal Judgement, para. 1] and Martic Appeal
Judgement, para, 14,
2 Karera Appeal Judgement, para. 11, referring to Muvunyi Appeal Judgement, para. 11 and Oric Appeal Judgement,
ara. 13,
¥ See Appellant’s Brief, paras. 8, 11, 15, 21, 25, referring to Defence Closing Brief, paras. 417, 473, 332, 575, 578,
580, 597-601, 654-6506, 724-728, 934-936.
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netice are limited to those he made at trial. Bearing in mind the aforementioned principles, the

Appeals Chamber will examine each of Renzaho's contentions in turn.

C. Superior Responsibility

61. At trial, Renzaho argued that the Indictment was insufficiently precise in outlining the

perpetrators over whom he allegedly had authority.*® In this respect, the Trial Chamber found that:

The Indictment identifies Renzaho's subordinates by general category and contains additional
specificity in the relevant paragraphs referring to the crimes by providing specific names and
further geographical and temporal limitations for broader categories of assailants such as
militiarnen. In the context of this case, and given the nature of the attacks, the Chamber is not
convinced that the Prosecution could have provided more specific identification, in particular in
relation to the vast network of roadblocks throughout Kigali. Accordingly, the Chamber is
sausfied that the Indictrent provides reasonable noticz of the individuals alleged 1o be Renzaho’s
subordinates. '

{...]

The Chamber is satisfied that Renzaho exercised effective control and was a superior over the

local officials within his prefecture, including sub-prefects, bourgmestres, conseillers,

responsables de cellule and Nyumba Kumi (ten-house leaders) as well as prefecture and commune

employees such as the urban police. In reaching this conclusion, the Chamber has considered that,

by virtue of his position as prefect and with his high military rank, Renzaho was clearly an

important and influential authority of the Rwandan government entrusted with the administration

of a key strategic location during a time of war. [...] [There was also] strong circumstantial

evidence, confirmed by what followed, that in the wake of war all resources of local

administration would be effectively placed under the authority of the prefect and local military

commanders at least with respect to the government’s efforts to combat the “enemy”.'”
62, On appeal, Renzaho submits that the Trial Chamber erred in law when it considered that the
Indictment was sufficiently precise as to the individuals alleged to be his subordinates, even though
it found him to exercise effective control over a much narrower category of perscms.]33 He argues
that this demonstrates that, like the Defence, the Trial Chamber was unable to precisely identify his
subordinates on the basis of the Indictment alone.*® He contends that these defects in the
Indictment prevented him from adequately investigating the alleged superior-subordinate
relationships, and permitted the Prosecution to change its case in relation to material elements such

as roadblocks, rapes, and murders at Sainte Famille.'*”

63. The Prosecution respends that Renzaho's contentions are unfounded, and that Renzaho
repeats submissions made at trial, which shouid be dismissed.”®® It submits that in the context of

this case and given the nature of the attacks, the Trial Chamber properly considered the Ievel of

%9 Trial judgement, para. 749.

P Trial judgement, para. 751.

" Trial Judgement, para. 733.

** Appellant’s Brief, para. 30, referring to Trial Judgement, paras. 751, 753.
% Appellant’s Brief, para. 30.

" Appeliant’s Brief, paras. 30, 31.
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specificity required ng?;ufﬁcicntly identify Renzaho’s alleged subordinates and properly determined
that the Indictment Il)fovided reasonable notice of the identity of his alleged subordinates.””” The
Prosecution adds that Renzaho does not show that he did not receive sufficient notice of any of the
material facts underpinning the charges against him, or of his responsibility for each of the crimes
for which he was convicted.
64. The Appeals Chamber recalls that when an accused is charged on the basis of Article 6(3) of
the Statute, one of the Iha[erial facts which must be pleaded in the indictment is “that the accused is
the superior of subordinates sufficiently identified, over whom he had effective control [...] and for
whose acts he is alleged to be responsiblt:”.139 A superior need not necessarily know the exact
identity of the subordinates who perpetrate crimes in order to incur Hability under Article 6(3) of
the Statute.’* The Appeals Chamber has held that physical perpetrators of the crimes can be

identified by category in relation to a particular crime site.'!

65. Paragraphs 2(A)(iii), (B), and (C) of the Indictment plead that at all times referred to in the
Indictment, Renzaho had de jure and de facto control over: bourgmésrres; conseillers de secteur,;
responsables de cellule; Nyumba Kumi (ten-house leaders); administrative personnel; gendarmes;
communal police; Inferahamwe; militias; armed civilians; and all armed forces under his command
as Colonel in the Forces Armées Rwandaises (“FAR”) and as a member of the crisis committee.
Paragraphs 24, 48, 52, 59, and 61 of the Indictment, which form a chapeau pleading to the concise
statements of facts concerning Renzaho’s superior responsibility under each Count, also identify the
following persons or categories of persons as his subordinates: the leaders and members of the
FAR, including Major Nyirahakizimana; the Presidential Guard; Jnterahamwe, including Odette
Nyirabagenzi, Angéline Mukandutiye, and Ngerageza; the Civil Defence Forces; communal police;
civilian militias; local administrative officials; other soldiers and militiamen; other known
participants, such as Father Wenceslas Munyeshyaka and Bishop Samuel Musabyimana; and other

42 In addition, each paragraph relevant to a specific crime further identifies

143

unknewn participants.

Renzaho’s subordinates alleged 1o have perpetrated the crime.

26 Respondent’s Brief, paras. 27, 28, 34.

'*" Respondent’s Brief, paras. 29-32.

"*¥ Respondent’s Brief, para. 33.

"% Muvunyi Appeal Judgement, para. 19 (emphasis added).

0 Muvunyi Appeal Judgement, para. 53, referring to Blagojevic and Jokic¢ Appeal Judgement, para. 287.

¥l See, e.g., Simba Appeal Judgement, paras. 71, 72.

¥2 Major Nyirahakizimana, Angéline Mukanduliye, Ngerageza, and Bishop Samuel Musabyimana are only specified at
paragraph 24. Odette Nyirabagenz: is only specified at paragraphs 24, 48, and 61. Father Wenceslas Munyeshyaka is
only specified at paragraphs 24, 48, 52, and 61.

1 See Indictment, paras. 25-43, 49-51, 53-55, 60, 63-65.
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66. The Appeals Chamber finds that the Indictment therefore clearly identified Renzaho’s
snbordinates, including specific individuals and categories thereof. Renzaho essentially contends
that the list of identified subordinates was too long, thus preventing him from adequately
investigating all the alleged superior-subordinate relationships, in particular those on the basis of
which he was ultimately convicted. This contention is unsubstantiated. Renzaho does not explain
how he was prevented from efficiently investigating the specific events underlying the charges

based on the evidence disciosed to him before the start of the trial. Renzaho’s contention that the

Prosecution was able to change its case in relation to certain alleged crimes is also unsubstantiated.
67. Renzaho’s contentions in this respect are therefore without merit,
D. CELA

68. The Trial Chamber convicted Renzaho pursuant to Article 6(1) of the Statute of aiding and
abetiing and ordering gcnocid'c for the killing of approximately 40 Tutsi civilians at CELA around
22 April 1994.'* It also found Renzaho guilty of murder as a crime against humanity pursuant to
Article 6(1) of the Statute for aiding and abetting and ordering the killing of Charles, Wilson, and
Déglote Rwanga, who were among the approximately 40 Tutsi civilians killed.'™ The Tral
Chamber also found that the Interahamwe who killed these Tutsi civilians were Renzaho’s
subordinates at the time of the attack and therefore found Renzaho liable as a superior for these

crimes,'*

69. EKenzaho contends that the vagueness of the Indictment in relation to the events at CELA
prevented him from knowing exactly the Prosecution case against him.™” Renzaho submits that the
Tral Chamber erred in law by dismissing Prosecution Witness BUO’s allegation that Renzaho
cofnn:jned crimes at CELA on 21 April 1994'* on the sole basis of Witness BUO's Jack of
credibility, without finding that the Indictment was defective as to the date and the elements of the

14
alleged crime. g

70. The Prosecution responds that the Indictment pleads dates and crime scenes with sufficient

precision and provides the names of victims and perpetrators where it was reasonable to do s0.!%

" Trial Judgement, paras. 770, 779.

13 Trial Judgement, para. 789.

"6 Trial Judgement, paras. 770, 779, 789. See also infra, Chapter X111 (Alleged Errors Relating to Legal Findings),
Section A (Preliminary Issue).

147 Appellant’'s Brief, para. 8, referring to Defence Closing Brief, para. 473,

148 Appellant’s Brief, para. 9, referring to Indictment, paras. 20, 21, 38, 45,

2 Appellant’s Brief, para. 9, referring o Trial Judgement, para, 413 and Indictment, paras, 20, 21, 38, 45.

130 Respondent’s Brief, paras. 36, 38.
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71. The Appeals Chamber notes that the Trial Chamber expressed “doubts as to whether the
events [at CELA] on 21 April were charged in the Indictment”,"™ and considered it to be incurably
ambiguous in this re.';.pcct.ls2 The Trial Chamber nevertheless chose to consider Witness BUO’s
evidence about an attack at CELA on 21 April 1994 for contextual purposes, given its immediate
temporal proximity to the 22 April 1994 attack at CELA.' It concluded that Witness BUO's
allegations about the 21 April 1994 attack were not proven beyond reasonable doubt and dismissed

them.**

The Appeals Chamber recalls that evidence in support of material facts not pleaded in an
indictment may not form the basis for a conviction, but may be admitted to the extent that it is
relevant 1o the proof of other allegations pleaded in the indictment.'*® The Appeals Chamber

therefore finds no error in the Trial Chamber’s approach.

72. Renzaho further argues that the Trial Chamber erred in law in finding that Odette
Nyirabagenzi, Angéline Mukandutiye, Father Munyeshyaka, soldiers, and Interahamwe were his
subordinates, despite the lack of precision in the Indictment regarding the nature of Renzaho’s

relationships with them and the authority he could have had over them. >

73. The Appeals Chamber notes that the Trial Chamber found that Renzaho, “by his own
actions and through the assistance of Ang[é]line Mukandutiye and Odette Nyirabagenzi, ordered
Iviterahamwe to engage in a targeted selection of Tutsi men”.”*” With respect to soldiers and Father
Munyeshyaka, the Trial Chamber was unable to reach any definitive conclusions as to their

5% Ag found below, Renzaho’s conviction for the killing of

participation in the events at CELA.
Tutsis at CELA was based on his authority over Interahamwe, not Angéline Mukandutive, Odette

Nyirabagenzi, Father Munyeshyaka, or soldiers. ™’

74. Paragraphs 2(A)(iii), (B), and (C) of the Indictment plead that Renzaho had de jure and de

facto control over, inter alia, conseillers de secteur, Interahamwe, and armed forces, “in that he

¥ Trial Judgement, para. 408.

"2 Trial Judgement, fn. 482.

*** Trial Judgement, para. 408.

" Triat Judgement, paras. 413, 414,

53 See Arséne Shalom Nitahobali and Pauline Nyiramasuhuko v. The Prosecutor, Case No, HCTR-97-21-AR73,
Decision on the Appeals by Pauline Nyiramasuhuko and Arséne Shalom Ntahobali on the “Deciston on Defence Urgent
Motion lo Declaré Parts of the Evidence of Witnesses RY and QBZ Inadmissible”, 2 July 2004 (“Nrahobali and
Nyiramasuhukeo Decision on Interlocutary Appeal on Admissibility™), para. 15.

3¢ Appellant’s Brief, paras, 9, 10, referring to Trial Judgement, para. 434.

37 Trial Judgement, para. 434,

5% See Trial Judgement, para, 424 (holding that “[t]he fundamental features of this evidence demonstrate that Renzaho
held a position of authority, and at a minimum, oversaw [nferahamwe and possibly soldiers and gendarmes, in
executing this highly coordinated operation directed at separating Tutsi men from women and children,”)(emphasis
added), See also Trial Judgement, para. 435 (where the Trial Chamber had “doubts” about the role of Father
Munyeshyaka: “Tuming to other prominent individuals that allegedly were present, the Chamber has doubts about the
nature and extent of Father Wenceslas Munyeshyaka's role.”}.
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could order such persons o commit or to refrain from committing unlawful acis and could
discipline or punish them for unlawful acts or omissions”. This was the nature of Renzaho’s alleged
relationship with and effective control over the Interahamwe for whose crimes at CELA he was

held responsible. The Appeals Chamber finds no imprecision in the Indictment on these matters.

75, Renzaho's contention that he could not know the Prosecution case against him with respect

to events at CELA therefore fails.
E. Sainte Famille

76. The Trial Chamber found Renzaho guilty of genocide and murder as a serious violation of
Article 3 common to the Geneva Conventions under Article 6(1) of the Statute for ordering the

killing of hundreds of Tutsi refugees, including the killing of at least 17 Tutsi men, at Sainte

Famille church on 17 June 1994.'%° Renzaho was also found liable as a superior for these crimes.'™

More specifically, the Trial Chamber found that:

Interahamwe attacked the Sainte Famille compound on 17 June 1994, starting some time before
noon. Renzaho was present and ordered the Interahamwe to attack, and later, to stop the killings.
The Interaghamwe attackers obeyed his instructions. Several hundred Tutsi refugees were killed.
The attack was conducted in revenge for the RPF operation the night before, in which a number of
refugees were evacuated. Finally, the Chamber has no doubt that at least 17 Tutsi men were
amoeng those killed. That such individuals would be targeted is comsistent with the fact that the
attack was in retaliation to the RPF operation the preceding night. Furthermore, Witness ATQ
noted that most of the survivors were women and children. Both she and Witness AWO testified
that Renzaho told the survivors to clap when the attack had ended. It is telling that Witness AWO
stated that this request was directed specifically to female survivors. The Chamber's finding is
strengthened by the fact that during the attack on CELA on 22 Apri] 1594, young men were
singied out, taken away and killed "%

77. Renzaho submits that the Indictment is imprecise in relation to the 17 June 1994 events at

163

Sainte Famille'®® and his role in those events.'™ He claims that the Trial Chamber erred in Jaw by

convicting him for those events.'®

78. The Prosecution responds that the Trial Chamber’s finding that there was insufficient notice

in pleading the attacks on 17 June 1994 concerned events at Saint Paul, and not events at Sainte

Famille, and that the Trial Chamber noted that the Prosecution pleaded these events scparately.'®®

' See infra, Chapter X {Alleged Errors Relating to the Events at CELA), Section A (Alleged Errors in the Assessment
of the Evidence), para. 444, fn. 974, Trial Judgement, para. 770.

' Tria] Judgement, paras. 773, 779, 80S, 807.

1 Trjal Judgement, paras. 773, 779, 806, 807. See also infra, Chapter XII1 {Alleged Emrors Relating te Legal Findings,),
Section A (Preliminary Issue).

2 Trjal Judgement, para. 663. See alse Trial Judgement, paras. 779, 807.

a3 Appellant’s Brief, paras. 11-14, referring to Defence Closing Brief, para. 417 and Indictment, paras. 23, 40, 38,

1% Appeliant’s Brief, paras. 13, 14. See also AT. 16 June 2010 pp. 14-16,

19 Appeliant’s Brief, paras. 13, 14,

166 Respondent’s Brief, para. 39, referring fo Trial Judgement, fn. 649.
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79. Contrary to Renzaho’s assertion that the Indictment is imprecise in relation to the
17 Fune 1994 events at Sainte Famille, paragraphs 23 and 58 of the Indictment clearly allege that,
on or about 17 June 1994, while in the company of Odette Nyirabagenzi and Angéline
Mukandutive, Renzaho ordered, instigated, or otherwise aided and abetted soldiers, mulitia, and
communal police to attack Tutsi refugees at the Sainte Famille church, many of whom were

killed.'®’

80. Renzaho further claims that the Trial Chamber erred in finding him responsible for the
attack against Sainte Famille despite its finding that paragraphs 23 and 40 of the Indictment were

168

insufficiently specific in relation to the nature and chronology of the attack.”™ In support of this

claim, he asserts that the Trial Chamber concluded that there was in fact only one attack against the

two sites, Saint Paul and Sainte Famille, which were contiguous.wg

81. Contrary to Renzaho’s contention, the Trial Chamber did not find that the Indictment was
defective in respect of the 17 June 1994 attack at Sainte Famille. Rather, the Trial Chamber was not
convinced that the notice provided in relation to the 17 June 1994 attack at Sainte Famille, which
was pleaded at paragraphs 23 and 40 of the Indictment, was sufficient to also provide notice of the

17 June 1994 attack at Saint Paul.'”

82. In éaditioh, the Appeals Chamber finds no support for Renzaho’s suggestion that the Trial
Chamber inferred that the Saint Paul and Sainte Famille attacks were in fact one and the same.'”
While the Trial Chamber recognized the “immediate proximity” of the two sites, it considered that

the attacks were pleaded separately, and it accordingly treated them as such, 172
83. Renzaho’s contentions are therefore without merit,
F. Civil Defence

84. The Trial Chamber found Renzaho guilty of genocide for aiding and abetting and ordering
the killing of Tutsi civilians at roadblocks in Kigali by ordering the establishment of roadblocks,

sanctioning the conduct at them, supporting the killing through the distribution of weapons, and

167

See also Indictment, paras. 20, 36, 37, 40, 6Q.

%% Appellant’s Brief, paras. 12, 14, referring to Trial Judgement, para. 583, fn. 649. See alsc Brief in Reply, para. 3.

1% Appellant’s Brief, para. 12, referring to Trial Judgement, paras. 579-584, fn. 645,

' Tral Judgement, fn. 649 (“For the reasons set forth in relation to the April attack on Saint Paul, the Chamber has
also doubts that Renzaho was provided sufficient notice of the attack there on 17 June 1994. Moreover, it is not
convinced that the notice provided for the 17 June attack on Sainte Famille in paras. 23 and 40 of the Indictment is
sufficient.”).

i Appeliant’s Brief, para. 12, referring to Trial Judgement, para. 533, fn. 649,

™ Tejal Judgement, fn. 649 (“Notwithstanding Saint Paul's immediate proximity to Sainte Famille, the Prosecution
chose 1o plead attacks at Saint Paul and Saintc Famille sepurately. Thus, there are serious concerns as Lo the consisiency
of the notice as the Indictment distinguishes attacks at both [ocations.”).
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ordering the killings. "~ Renzaho was also found liable as a superior for these crimes.'” The Trial

Chamber considered that evidence on the planning of Rwanda’s civil defence system and
Renzaho's participation therein lent “further corroboration” to the evidence that he ordered the

establishment of roadblocks in Kigali.m

&S, Regarding the civil defence system, Renzaho’s alleged involvement therein, and its

conneciion to the proliferation of roadblocks in Kigali, the Trial Chamber found that:

the evidence does not conclusively show when and to what exient the civil defence structure was
Jformally put into place. However, there are clear paraliels between the planning and preparation of
¢ivil defence which occurred prior to 7 April and the proliferation of roadblocks in Kigali after that
date. Furthermore, Renzaho’s involvement in high level meetings and other activides, such as
identifying civilian recruits, concerning the defence of Kigali just days before hostilities resumed
between the povernment forces and the RPT is indicative of his extensive involvement and interest
in matters related to complementary civilians {sic] efforts to defend the city at the relevant time.
Notably, in the various broadcasts mentioned above, Renzaho referred to the roadblocks in Kigali
as providing security. In the Chamber’s view, the evidence related to plans for the civil defence in
Kigali ﬁ)?réovides circumstantial corroboration that he would have played an important role in such
efforts.

86, With regard to Renzaho’s effective control over civil defence assailants, the Trial Chamber

stated:

Turning to militiamen, again, the evidence concerning Rwanda’s “civil defence” planning lends
strong circumstantial support to the conclusion that Renzahe had authority over these assailants, in
particular when they were operating as part of [...] Kigali's defensive efforts or engaged in
operations under the anthority of or in conjujn]ction with civilian authorities. Nevertheless, the
Chamber is mindful of evidence suggesting that these forces were hastily assembled and were at
times undisciplined. Although the materiat pertaining to Rwanda’s civil defence system offers
some guidance, there is limited evidence detailing the actual structure and chain of command
governing these forces in all instances, The Chamber instead will assess the circumnstances on the
ground in order to determine whether Renzaho exercised effective controf cver them in the context
of a given incident.”

g7. Renzaho contends that the Trial Chamber erred in law when it considered that the evidence
relating to the planning of the civil defence system and his participation therein corroborated his
responsibility for the order to erect roadblocks, even though the allegation did not appear in the

Indictment.!’®

He argues that such corroboration is a result of the vagueness in the Indictment and
falls outside the scope of the Prosecution’s case.””” He submits that the Prosecution accused him of
being the chairman of, and therefore responsible for, the civil defence system in Kigali, without

providing details regarding the establishment of the organization, its functioning, the crimes it

7 Trial Judgement, paras. 766, 779.

1™ Trial Judgement, para. 767.

' Trial Judgement, paras. 163, 176.

”f Trial Judgement, para. 177 {emphasis in original).

7" Trjal Judgement, para. 756.

178 Appellant’s Brief, para. 19, referring to Trial Judgement, para, 165.
¥ Appellant’s Brief, para. 19.
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commitied, or the roie he plﬂyed.180 Renzaho further argues that it was by error of law and as a
result of the defects in the Indictment that the Trial Chamber concluded that he had authority over

the attackers in the context of the civil defence system.’®!

88.  The Prosecution responds that details of the establishment of the civil defence system and its
operations are matters of evidence which did not need to be pleaded in the Indictment, and that it
was open to the Trial Chamber to find that Renzaho’s involvement in the civil defence system lent
further corroboration to otherwise credible evidence that he ordered the erection of roadblocks, ™
~ The Prosecution also submits that the Indictment specifically alleges that Renzabo was the

Chairman of the Civil Defence Committee for Kigali-Ville, that members of the civil defence forces

were among his subordinates, and that he acted with them in a joint criminal cnterprise:.]83

89. The Appeals Chamber notes that the Indictment pleads: the participation of, inter alia, civil
defence forces, civilian militias, and Interahamwe in a joint criminal enterprise with Renzaho;'®*
and the involvement of armed civilians, local citizens, militia, Interahamwe, and Impuzamugambi
in specific crimes imputed to Renzaho.'® The Indictment also pleads Renzaho’s superior-
subordinate relationship with and effective control over civil defence forces. Paragraph 2{A)ii) of
the Indictment alleges Renzaho’s role as Chairman of the Civil Defence Committee for Kigali-
Ville. Paragraphs 24, 48, 59, and 61 of the Indictment list, inter alia, Civil Defence Forces, civilian

militias, and Interahamwe among Renzaho’s subordinates.

90. The Trial Chamber did not convict Renzaho for his anthority over people who committed
crimes in relation to the civil defence system, but instead relied on evidence of his involvement in
the planning thercof to support its findings on the proliferation of roadblocks and his authority over
militiamen.*® Renzaho correctly points out that the Indictment fails to plead the establishment or
functioning of the civil defence system. However, it does not follow that the Trial Chamber was
therefore precluded from considering any evidence related thereto. The Appeals Chamber recalls
that evidence in support of material facts not pleaded in an indictment may not form the basis of a
conviction, but may be admitted to the extent that it is relevant to prove other allegations pleaded in

187

the indictment. " As such, the Appeals Chamber sees no error in the Trial Chamber’s reliance on

1% Appellant’s Brief, para. 18, referring to Indictment, paras. 2, 6, 24 and Defence Closing Brief, para. 702.

18 Appellant’s Brief, para. 20, referring to Trial Judgement, para. 756,

18 Respondent’s Brief, paras. 46, 47.

18 Respondent’s Brief, para, 46, referring to Indictment, paras. 2(A)ii), 6, 24, 44, 48, 52, 36, 59, 61.

** Indictment, paras. 6, 44, 56. See also Indictment, paras. 7-9, 11-13, 15, 16, 21-23, 45-47 (pieading the membership
of militia, local citizens, fnterahamwe, and Impuzamugambi in the joint ciiminal enterprise with Renzaho referred to at
Pa:agraphs 6 and 44 (and 36) of the Indictment).

¥ Indictment, paras. 7-9, 11-13, 15, 16, 18, 21-23, 28-30, 32, 37-43, 46, 47, 49-51, 53-53, 58, 60, 63-65.

'8 §ee Trial Judgement, paras. 155, 756.

%7 See Nighobali and Nyiramasuhuko Decision on Interlocutory Appeal on Admissibility, para. 15.
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evidence relating to the planning of the civil defence system as further corroboration for its findings
that Renzaho ordered the erection of roadblocks and that he had authority over militiamen, as they

were material facts which were pleaded in the Indictment. '**

91. With respect to Renzaho’s contention that the Trial Chamber erred in finding that he had

» 1* the Appeals Chamber considers

authority “over the attackers in the context of the civil defence”,
this argument to be unclear. To the extent that Renzaho means that he was found to have authority
over civil defence forces in general, the Appeals Chamber finds nothing in the Trial Judgement to
support this assertion. In the portion of the Trial Judgement cited by Renzaho, the Trial Chamber
clearly stated that it would determine his effective control over “these assailants” {{.e. militiamen)
on a case-by-case basis.'* It then did so with respect to the allegations of his involvement in the
killings at roadblocks, and concluded that the local officials and civilian assailants who built,
supervised, and manned the roadblocks were Renzaho's subordinates under his effective control.”
Such conclusions fall well within the scope of the Indictment and the Appeals Chamber sees no

error in the Trial Chamber’s approach.
92. These allegations are accordingly dismissed.
G. Roadblocks

93. The Trial Chamber found Renzaho guilty of genocide for aiding and abetting the killing of
Tutsi civilians at roadblocks in Kigali by ordering the establishment of roadblocks, sanctioning the
conduct at them, and éupporting killings at roadblocks through the distribution of weapons.]92 This
conviction was based in part on the Trial Chamber’s factual findings that, around 10 April 1994, in
a meeting at the prefecture office (“10 April Meeting”),193 Renzaho ordered local officials to
establish roadblocks, which were used to identify and intentionally kill Tutsi civilians throughout

Kigali. The Trial Chamber further found that Renzaho. discussed and advocated the creation of

188 lnd]ctment paras. 2{A)iii), 7-10, 25-27.
“ Appellant’s Brief, para, 20,

"0 Trial Judgement, para. 756 (“Turning to mililiamen, apain, the evidence concerning Rwanda’s ‘civil defence’
planning lends strong circumstantial support to the conclusion that Renzaho had authority over these assailants, in
particular when they were operating as part of the Kigali’s defensive efforts or engaged in operations under the
authority of or in conjunction with civiiian authorities. Nevertheless, the Chamber is mindful of evidence suggesting
that these forces were hastily assembled and were at times undiscipiined. Although the material pertaining to Rwanda’s
civil defence system offers some guidance, there is limited evidence detailing the actual structure and chain of
command governing these forces in all instances. The Chamber instead will assess the circumstances on the ground in
order to determine whether Renzaho exercised effective control over them in the cantext of a given incident.”™),
'*! Trial Judgement, para. 767.
' Trial Judgement, para. 766, Renzaho was also found to be liable as a superior for these crimes. See Trial Judgement,

ara, 767, See also infra, Chapter X1II (Alleged Errors Rf:latmg to Legal Findings), Section A (Preliminary Issue).

#2 Trial Judgement, paras. 164-169.
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roadblocks in subsequent meetings and during various radio broadcasts.* The Trial Chamber also

inferred that Renzaho ordered the killings at roadblocks.'””

94, Renzaho claims that the Indictment was defective and that he lacked notice of the date of the
meeting where the decision to erect roadblocks was allegedly made, the meeting’s participants, and

the locations of new roadblocks allegedly erecied following other mcctings.l%

95. The Prosecution does not address these specific arguments.

96. Contrary to Renzaho’s assertion that he lacked notice of the date and participants of the
meeting where the decision to erect roadblocks was made, the Indictment specifically alleges that
around 10 April 1994, Renzaho convened a meeting at the Kigali-Ville prefecture office where he
ordered conseillers de secteur and responsables de cellule to sct up roadblocks to identify and kill

. 197
Tutsis.’

As to Renzaho’s claim that he lacked notice of the locations of new roadblocks allegedly
erected following other meetings, the Appeals Chamber considers that such a degree of specificity

was not required in view of the sheer scale of the alleged crimes.'™

o7, Renzaho argues that the Trial Chamber erred in law in failing to consider that he could not
adequately rebut the Prosecution’s allegations because he was simultancously charged with holding
the 10 April Meeting, and with acts comunitted at Kajagari, the distribution of weapons, and
participation in an attack at an orphanage during the period of 9 to 11 April 1994.**" Renzaho
submits that he suffered prejudice from such vagueness because he was deprived of the possibility
of raising an alibi.*®

98. With respect to the 10 April Meeting, the Appeals Chamber noles that in assessing the
evidence in relation to it, the Trial Chamber considéred that “Renzaho provided a specific
accounting for his days from 9 through 11 April, which did not include the meetings described by
the Prosecution witnesses.”>®’ The Trial Chamber concluded that this did not raise doubt that

Renzaho was at the meeting about roadblocks around 10 April 1994.*%* Thus, contrary to his

4 Tral Judgement, paras. 165-185, 763-765.

1%5 Trial Judgement, para. 764. The Trial Chamber specifically found that in view of his authority, his actions in support
of roadblocks, their role in the “defence” of the city, their widespread and continuing operation, as well as his arder to
distribute weapons, it was convinced that Renzaho must have equally ordered the killings there.

1% Appellant’s Brief, para. 21, referring to Indictment, para. 7 and Defence Closing Brief, paras, 724-728. See also
Notice of Appeal, para. 56; Appellant’s Brief, paras. 202-207.

7 See Indictment, paras. 9, 26.

% See Muvunyi Appeal Judgement, para. 38; Muhimana Appeal Judgement, para, 79; Gacumbitsi Appeal Judgement,
para. 50, Kupredkic et al. Appeal Judgement, para. §9.

¥ Appellant’s Brief, para. 21, referring to Trial Judgement, para. 179, Indictment, para. {5, and Witness AWO,
T. 7 February 2007 pp. 4-6.

2% Appellant's Brief, para. 22.

21 Trial Judgement, para. 178, referring to Renzaho, T. 28 August 2007 pp. 43-47, 7. 29 August 2007 pp. 59-60.

2 Trial Judgement, paras. 178, 179.
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assertion, Renzaho was not prevented from presenting an alibi. In addition, Renzaho fails to
demonstrate how the fact that the Indictment charged him with multiple criminal acts that ailegedly
occurred during a period of three days (from 9 to 11 April 1994) could amount to vagueness in the

Indictment;

99. Renzaho's submissions in this regard are therefore dismissed.

H. Weapons

100. The Trial Chamber found Renzaho guilty of genocide for aiding and abetting the killing of
Tutsi civilians at roadblocks in Kigali by ordering the establishment of roadblocks, sanctioning the
conduct at them, and supporting the killings through the distribution of weapons.2” This conviction
was based in part on the Trial Chamber’s factoal findings that, during a meeting at the Kigali-Ville
prefecture office around 16 April 1994 (“16 April Meeting”), Renzaho instructed local
administration officials, including conseillers, to collect weapons from the Ministry of Defence for
distribution 10 select members of the population, knowing that the weapons would further the

killing campaign against Tutsi civilians. ®™

101. Renzaho contends that the Trial Chamber erred in law in reaching these conclusions despite

“% He submits that the Indictment was defective with respect to:

numerous defects in the Indictment.
the date of the meeting; the identity of the participants who allegedly collected the weapons; the
identity of the people to whom the weapons were ultimately delivered; the purpose of the weapons

distribution, and their use.2"®

102. The Prosccution responds that Renzaho’s contention that the Indictment did not provide
sufficient details about the dates of alleged mectings, the names of participants, the recipients of
weapons, and the purpose of distribution was already dismissed at trial *”’ It asserts that Renzaho
was provided with sufficient detail to prepare his defence and that he failed to demonstrate

otherwise in his appeal.”*®

103. The Appeals Chamber notes that paragraphs 16 and 33 of the Indictment allege,

respectively, that:

* Trial Judgement, paras. 766, 779. Renzaho was also found to be Lable as a superior for these crimes. See Trial
Judgement, para. 767. See also infra, Chapter X111 (Alleged Errors Relating to Legal Findings), Section A (Preliminary
Issue).

* Trjal Judgement, paras. 240-253, 764.

205 Appellant’s Brief, para. 24, referring to Trial Judgement, para. 247.

206 Appellant’s Brief, para. 23, referring to Indictment, paras. 12-16.

07 Respondent’s Brief, para. 35, referring to Decision on Preliminary Motion, paras, 29, 31, 32,

% pespondent’s Brief, paras. 35-27,
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On or about 16 April 1994 at a meeting at the Kigali-ville prefectural headquarters, Tharcisse
RENZAHO crdered conseillers to obtain firearms from the Ministry of Defence to be distributed
at the secteur level. These weapons were used by conseiflers and militia [...] to kill Tutsi, and by
so distributing firearms Tharcisse RENZAHO planned, instigated, committed or otherwise aided
and abetted genocide.

On or about 16 April 1994 following a meeting at the Kigali-ville prefectural headquarters,
consetllers under the effective control of Tharcisse RENZAHO obtained firearms from the
Ministry of Defen[c]e to be distributed at the secteur jevel. These weapons were used to kill Tutsi
and Tharcisse RENZAHO failed or refused to take the necessary or reasonable measures to
prevent such acts or to punish the perpetrators thereof.

104, VThus, contrary to Renzaho’s assertion, these paragraphs clearly plead the date of the
meeting; the category of the participants who allegedly collected the weapons; the identity of the
people to whom the weapons were ultimately delivered; the purpose of their distribution; and their

use.””

105. Renzaho also claims that the Trial Chamber exceeded the scope of the Indictment by
concluding that he knew that these weapons would further the killings of Tutsis and that their

distribution showed the government’s unequivocal support for the massacres of Tutsis.?*

106.  This coﬁtention is equally unfounded. Renzaho was convicted of genocide for aiding and
abetting the killing of Tutsi civilians at roadblocks in Kigali. His genocidal intent was pleaded at
the chapeau paragraph of Count 1 of the Indictment. His responsibility for aiding and abetting the
killings of Tutsis was clearly pleaded at paragraph 16 of the Indictment. His knowledge of the use
of the weapons, which is relevant to proving intent, and the finding that Renzaho’s act of
distributing weapons showed the government’s position on the killings of Tutsis, which is relevant
to proving his substantial contribution to these killings, were evidentiary matters which did not neced

to be pleaded in the Indictment.*"!

107.  Finally, under his Sixth Ground of Appeal, Renzaho contends that the Trial Chamber
expanded the charges pleaded in the Indictment by making findings concerning allegations not
contained in the Indictment.*’? He specifically objects to the Trial Chamber’s findings that: (1) “[iln
the circumstances, the only reasonable conclusion is that these weapons were intended to be a part
of the war waged against a broad enemy, which included Tutsi civilians”;*"? (2) Renzaho's
instructions during the 16 April Meeting “were coupled with an additional order that they be

provided to select members of the population™”* and (3) the “distribution [of weapons] formed a

*¥ See Appellant's Brief, para. 23, referring to Indictment, paras, 12-16,

710 Spe Appellant’s Brief, pata. 24, referring to Trial Judgement, paras. 251-253.
2 Nahimana et al, Appeal Judgement, para. 347,

> Appellant’s Brief, paras, 249-260.

2% Appellant's Brief, para. 252, referring ro Trial Judgement, para, 249,

4 Appellant's Brief, para. 253, referring to Trizl Judgement, para. 251.
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distinct part of a plan to mobilise and arm the civilians within their respective communities”.”"* The

Appeals Chamber considers that these conclusions fall well within the scope of the Indictment.
108. Renzaho therefore shows no error warranting appellate intervention.

I. Rapes

109.  The Trial Chamber found Renzaho guilty of genocide, crimes against humanity, and serious
violations of Article 3 common to the Geneva Conventions and of Additional Protocol T under
Article 6(3) of the Statute based on his failure to prevent the rapes of Prosecution Witnesses AWO
and AWN, as well as Witness AWN's sister, !

110. In particular, the Trial Chamber found thai Wimess AWO was repeatedly raped by
Interahamwe, policemen, and soldiers after Renzaho stated that Tutsi women were “food for the
militiamen”,?"” and that Witness AWN and her sister were repeatedly raped by Interahamwe after
Renzaho stated that it was “time to show Tutsi women that the Hutus are smong and can do

whatever they wanted to do with them™ 2"

111, Renzaho claims that the Indictment was defective, as it lacked detailed information on the
dates, locations, and names of victims and perpetrators of rapes underlying the chargcs.m9 He
contends that, in holding him responsible for the rapes committed in Rugenge sector, the Trial
Chamber went beyond the charge of superior responsibility and convicted him on the basis of facts
not pleaded in the Indictment, namely, that he incited or instigated the commission of rapf:s.220 He
argues that these facts support a theory of individual responsibility which the Prosecution chose not

to pursue, likely becanse of lack of evidence.**!

112.  The Prosecution responds that the Indictment provided Renzaho with sufficient information
alleging his responsibility as a superior for the rapes of Tutsi women in Kigali-Ville on various

dates.”™ It submits that although Rugenge sector was not specifically mentioned, Renzaho admitted

215

Appellant’s Brief, para. 254, referring to Trial Judgement, para. 253.

18 Trial Judgement, paras. 779, 794, §11.

2" Trial Judgement, para. 717, See also Trial Judgement, paras. 709, 712, 774.

18 Trial Judgement, para. 718. See also Trial Judgement, para, 775. The Trial Chamber found that Witness AWN's

Tutsi neighbour was also repeatedly raped (see Trial Judgement, para. 718), but does not appear {o have convicted

Renzaho for failing to prevent or punish this-(see Trial Judgement, paras. 779, 794, 811).

*1? Appellant’s Brief, para. 25, referring to Defence Closing Brief, paras. 934-936 and Indictment, paras. 41-43, 52-55,

61-66. See alse Appellant’s Brief, paras. 362-564; AT. 16 June 2010 pp. 12, 13.

=0 Appellant’s Brief, paras. 560, 561, 565-567, 570. See also Appellant’s Brief, paras. 26, 27, 668; AT. 16 June 2010
. 13, 58,

! Appellant’s Brief, paras. 568, 560.

** Respondent’s Brief, para. 42. See also AT, 16 June 2010 pp. 31, 32.
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that it was one of Kigali-Ville’s 19 sectors.”® In addition, the Prosecution submits thal the
Indictment alleges that between 6 April and 17 July 1994, Tutsi women and girls were raped
throughout Kigali-Ville by sufficiently identified subordinates who maintained Tutsi women at
houses in central Kigali and compelled them to provide sexual pleasures in exchange for their
safety.?® It further submits that Renzaho received clear, consistent, and timely information
detailing the factual basis underpinning the charges against him.?** The Prosecution contends that

Renzaho’s arguments therefore lack merit and should be dismissed,*

113. In reply, Renzaho argues that the Indictment does not conform to the jurisprudence of the
Tribunal, as it does not provide sufficient details ou the identity of the victims and the
circumstances of the crimes, including their time frame and location. He further contends that as the
Prosecution Pre-Trial Brief was filed before the Indictment, it could not have cured the defects in

the Indictment.?%

114. The Appeals Chamber observes that the Trial Chamber did not specify which paragraphs of
the Indictment underpin Renzaho's conviction for the rapes of Witness AWO, Witness AWN, and
Witness AWN’s sister, However, a review of the Trial Judgement suggests that paragraphs 43, 55,

and 65 of the Indictment are pcrtincnt.228 These paragraphs provide:229

Interghamwe, soldiers, and armed civilians under the effective control of Tharcisse RENZAHO
maintained Tutsi women at houses in central Kigali, where they compelled the women [to] provide
them with sexual pleasures in exchange for the women'’s safety on diverse unknown dates during
the months of April, May and June 1994. Tharcisse RENZAHO knew or had reason to know that
these acts were being perpetrated against Tutsi women and he failed or refused to prevent or to
purush the perpetrators of these forced sexual acts,

2 Respondent’s Brief, paras. 42, 44, referring to The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-T,
Déclaration des admissions de la défense, 21 October 2005, para. 4{a).
4 Respondent’s Brief, para. 42, referring to Indictment, paras, 41-43, 52-55, 65. See also AT. 16 June 2010 pp. 31-33,
= Respondent’s Brief, paras. 22, 43, referring to summaries of anticipated testimony of Witnesses AWO and AWN
annexed to the Prosecution Pre-Trial Brief. See also AT. 16 June 2010 pp. 32-34,
236 .
Respondent’s Brief, para. 45.

fi; Brief in Repiy. para. 3.
= The Appeats Chamber notes that Renzaho was charged with two other allegations of sexual violence, both of which
appear to have been considered and rejected by the Trial Chamber. Namely, paragraphs 41, 53, and 63 of the Indictrment
contain a general allegation that Renzaho was aware of rapes occurring in April, May, and June 1994 due to the receipt
of reporis about rapes from subordinates. The Trial Chamber declined to convict Renzaho on the basis of the receipt of
reparts, concluding that “the evidentiary situation about the reporting of rape is unclear” and finding that “the overall
evidence of Renzaho's knowledge 1s insufficient to make a finding of criminal liability with respect to general evidence
about rape and sexual violence in Kigali-Ville prefecture.” Tral Judgement, paras. 734, 735. Further, paragraphs
42, 54, and 64 of the Indictment aliege that subordinates of Renzaho compelled Tulsi women 1o provide them with
sexual pleasures in exchange for safety at Sainte Famille in April, May, and June 1994. The Trial Chamber concluded
that “it is not established that Renzaho was involved in this event, that those who committed the rapes were his
subordinates, or that Renzaho had sufficient information to establish criminal liability for the crimes.” Trial Judgement,

ara. 727.
= Paragraphs 43, 55, and 65 relate, respectively, to Count 1: genocide, Count IV: rape as a crime against humanity, and
Count VI: rape as a violation of Article 3 common to the Geneva Conventions of 1949, These paragraphs are essentially
identical, the only minor differences being typographical.
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115. The Appeals Chamber notes that Renzaho was charged as a superior under Article 6(3) of
the Statute with regard to the facts alleged in paragraphs 43, 55, and 65 of the Indictment.”® When
an accused is charged pursuant to Article 6(3) of the Statute, four categories of material facts must
be pleaded in the Indictment:

(i) that the accused is the superior of sufficiently identified subordinates over whom hs had

effective contrel — in the sense of a material ability to prevent or punish criminal conduct — and for
whose acts he is alleged to be responsible;

(i) the criminal acts committed by those others for whom the accused is alleged to be responsible,

{iii) the conduct of the accused by which he may be found to have known or had reason to know
that the crimes were about to be committed or had been committed by his subordinates; and

(iv} the conduct of the accused by which he may be found to have failed to take necessary and
reasonable measures to prevent such acts or to punish the persons who committed them, ™!

The Appeals Chamber considers that the Indictment adequately pleaded the material facts relating

to three of these categories.

116. In relation to the first category, the Appeals Chamber recalls that a superior need not
néccssarily know the exact identity of his or her subordinates who perpetrate crimes in order o
incur liability under Article 6(3) of the Statute.””* The Appeals Chamber has held that the physical
perpetrators of the crimes can be identified by category in relation to a particular crime site.”> The
Appeals Chamber considers that the perpetrators of the rapes of Witness AWO, Witness AWN, and
Witness AWN?s sister were adequately pleaded by category.”™

117. Inrelation to the second category, the criminal act of rape was clearly pleadc:d.235

118. In relation to the fourth category, the Appeals Chamber recalls that it will be sufficient in

many cascs 1o plead that the accused did not take any necessary and reasonable measure to prevent

% See Indictment, paras. 24, 52, 61.

2 Muvunyi Appeal Judgement, para. 159; Nakimoana et al. Appeal Judgement, para. 323, Ntagerura et ol. Appeal

Judgement, para. 26, referring to Nuoletilic and Martinevid Appeal Judgement, para. 67; Blaskic Appeal Judgement,
ara. 218.

=% Muvunyi Appeal Judgement, para. 55, referring te Blagojevid and Jokic Appeal Judgement, para. 287,

=2 See, e.g., Simba Appeal Judgement, paras, 71, 72,

** The Appeals Chamber recails that Renzaho was convicted as a superior for the rapes of Witness AWN perpetrated

by Interahamwe, and the rapes of Witness AWO perpetrated by /nzerahamwe, soldiers, and policemen, Paragraphs 41,

43, 53, 55, 63, and 65 of the Indictment plead Renzaho’s superior responsibility for rapes perpetrated by nterahamwe,

soldiers, armed civilians, and “other individuals” under his effective control. Paragraphs 2(A)(iii). 24, 52, and 59 plead,

inter alfa, policemen (“communal police™) as among those “other individuals” who were Renzaho's subordinates and

over whom he exercised effective control.

*** The Appeals Chamber notes that paragraph 43 of the Indictment is listed under the title “sexual violence”,

paragraph 35 of the Indictment relates to Count 4, rape as a crime agamst humanity; and paragraph 63 of the Indictment

relates to Count 6, rape as a violation of Article 3 common to the Geneva Conventions and of Additional Article I1.
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or punish the comumission of criminal acts.”® The Appeals Chamber finds the Indictment sufficient

in this respect.

119. However, in relation to the third category, the Appeals Chamber recalls that Renzaho was
found by the Trial Chamber to have reason to know of the rapes due to his vocal encouragement of

them, >’

The conduct by which Renzaho was found to have reason to know that the rapes were
about to be commirtted was therefore not pleaded in the Indictment. The failure to include this
material fact in the Indictment renders it defective. The Appeals Chamber will therefore consider
whether this defect was cured by the provision of clear, consistent, and timely information hy the

Prosecution.

120. To suppert its contention that “post-indictment communications” provided Renzaho with
clear, consistent, and timely notice, the Prosecution relies on its Pre-Trial Brief and two written
statements disclosed in February 2005.7% However, these documents were filed before the Second

Amended Indictment came into force on 16 February 2006.7°

121. Reénzaho contends that the Prosecution Pre-Trial Brief cannot cure a defect in the
Indictment, relying on the Karera Appeal ] udgcmcnt.?'40 The Appeals Chamber recalls that in the
Karera case, the pre-trial brief, which was filed seven days before the amended indictment, was
found to be incapable of curing a particular defect therein relating to a murder charge because,
among other things, it was unclear which version of the indictment the pre-trial brief was referring

4 . N 242
10,* creating further confusion.

122, In the present case, the Appeals Chamber notes that the proposed Second Amended
Indictment was attached to the Motion to Amend filed on 19 October 2005.*** On 31 October 2005,
the Prosecution filed its Pre-Trial Brief, specifying that “references to the ‘Indictment’ herein are to

the proposed Second Amended Indictment”.*** Further, the Prosecution Pre-Trial Brief and the

% Nahimana et al. Appeal Judgement, para. 323.

7 See Trial Judgement, paras. 709, 717, 718, 774, 775.

3 Respondent’s Brief, paras. 42, 43, referring to The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-],
Interoffice Memorandum, Subject: “Transmission of the unredacted statements for witnesses AWM-1, AWN-]1 and
AWO-1 as additional suppert of Amended Indictment in the Renzaho Case”, 3 February 2005 (confidential)
("3 February 2005 Disclosure™).

¥ wSecond Amended Indictment”, interchangeable with “Indictrent”.

0 appellant’s Brief, para. 364,

**! Karera Appeal Judgement, para. 368, fo. 838.

*** Earery Appeal Judgement, paras. 367-369.

23 The Prosecutor v. Tharcisse Renzaho, Case No, ICTR-97-31-1, The Prosecuter’s Appiication for Leave to Amend
the Indictment pursuani to Rule 50(A) of the Rules of Procedure and Evidence, 19 October 2005 (“Motion to Amend™).
% Prosecution Pre-Trial Brief, p. ii (“Preliminary Note™), See alse Preliminary Note where the Prosecution indicated
that “[g]iven that no decision has yet been made as to whether lzave to amend will be granted, but also in view of the
fact that no tria! date has yet been set, the Prosecutor reserves the right to file an Amended Pre-Trial Brief and/or to
amend the list of witnesses and/or the list of exhibits filed herein.”
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attached summaries of anticipated witness testimony were clear about which paragraphs of the
proposed Sccond Amended Indictment they referred 10.**® Once the Trial Chamber accepled the
Second Amended Indictment on 16 February 2006, nearly one year before the commencement of
Renzaho’s trial,** its link to the Prosecution Pre-Trial Brief was consolidated. Since there were no
subsequent amendments to the Indictment or the Prosecution Pre-Trial Brief, the Appeals Chamber
considers that the Prosecution Pre-Trial Brief in this case is capable of curing defects in the

Indictment,

123, Tuming to whether the Prosecution’s communications in fact cured the defect in the
Indictment, the Appeals Chamber notes that the Prosecution Pre-Trial Brief emphasized that the
receipt of reports of rapes from Renzaho’s subordinates constituted his reason to know about the

rapf:s.247 Although the Prosecution Pre-Trial Brief also noted Renzaho’s encouragement of rapes, it

“% The Appeals Chamber further considers that

did so in respect of only two of the relevant Counts.
this new element of the Prosecution’s case was not highlighted in a manner sufficieut to give clear
notice to .chzaho that his encouragement now formed the basis for his criminal Liability as a
superior.”” The Prosecution Pre-Trial Brief notably failed to clarify that the Prosecution was
relying on Renzaho’s acts of encouragement to infer his mens rea. Absent any indication that
Renzaho’s encouragement was the basis for his reason to know about particular rapes, it is difficult
to conclude that the Defence would have understood that this material fact was the key element of

the Prosecution’s case.

124.  Moreover, the Prosecution Pre-Trial Brief did not provide consistent notice that Renzaho's
encouragement of rapes constituted his reason to know, as conceded by the Prosecution on

appeal *® While the summaries of Witnesses AWOQ’s and AWN's anticipated testimony annexed 1o

3 As indicated in the Preliminary Note, “‘Indictment’ paragraph numbers quoted refer [to the proposed Second

Amended Indictment}, but are foliowed, where applicable, by the paragraph number in the existing Amended
Indictment in square brackets to assist both the Accused and the Trial Chamber.”

f:: The trial in this case started on 8 January 2007, Trial Judgement, Annex A; Procedural History, para. 837.

=" See Prosecution Pre-Trial Brief, paras. 114 (“Jt is the Prosecution's case that by virtue of the reports made to him by
his Bourgmestres and Conseillers, the Accused knew or had reason to know that these acts of sexual violence were
occurring,”}(emphasis added), 141 (“The Prosecution asserts that the Accused knew or had reason to know that these
acts were being carried out not only because these houses were notorious, but also because their existence was reported
to him by his Conseillers.”), 160 (“The Prosecution asserts that the Accused knew or had reason to know that women
were being maintained in houses in Kigali-ville for the purpase of being raped and otherwise sexually abused because
these houses were notorious, and also because their existence was reported to him by his Conseillers.”). '
% Tn relation to the charge of rape as a crime against humanity, the Prosccution stated “[tJhe Accused actively
encouraged the rape of Tutsi women, stating that they were “food for the scldiers® or words 1o that effect,” Prosecution
Pre-Trial Brief, para. i39. In relation to the charge of rape as a viciation of Article 3 common to the Geneva
Conventions, the Prosecution stated “[tThe Accused actively encouraged the rape of Tutsi women, stating that they were
*food for the soldiers’ or words to that effect.” Prosecution Pre-Trial Brief, para. 159,

*¥ The Appeals Chamber also notes that, at the Appeal Hearing, the Prosecution took the position that the Indictment
did piead Renzaho's reason to know about the rapes, namely, that Renzaho's subordinates regularly informed him of
the rapes of Tutsi womnen, See AT. 16 June 2010 pp. 31, 33.

%% See AT, 16 June 2010 pp. 34, 35,
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the Prosecution Pre-Trial Brief describe the circumstances of their rapes and those of Witness

AWN’'s gister in detail, Witness AWN’s summary attributed Renzaho's statement encouraging

1
].25‘

rapes to another individua It was only during her testimony that Witness AWN clarified that it

252

was Renzaho who made the statement.”" The Prosecution Pre-Trial Brief and the summary of

Witness AWN’s anticipated testimony therefore did not provide the “unambiguous informatiou”

required to cure a defect in the Indictment. >

While the summary of Witness AWQ’s anticipated
evidence did allege that Renzaho stated that Tutsi women were food for the soldiers,* given the
ambiguity contained in the Proseccution Pre-Trial Brief conceming the import of Renzaho's
encouragement, the Appeals Chamber finds this one witness statement insufficient to cure the

defect in the Indictment.?>

125.  Consequently, Renzaho received neither clear nor consistent notice of the conduct by which
he had reason to know of the rapes. The Appeals Chamber recalls that a defect in the Indictment,
not cured by timely, clear, and consistent notice, constitutes a prejudice to the accused.”® The
defect may only be deemed harmless through a demonstration that the accused’s ability to prepare

257

his or her defence was not materially impaired.”’ When an appellant raises a defect in the

. indictment for the first lime on appeal, the appellant bears the burden of showing that his or her

238 When, however, an accused has

ability to prepare his or her defence was materially impaired.
previously raised the issue of lack of notice before the Trial Chamber, the burden rests on the
Prosecution to prove on appeal that the ability of the accused to prepare his or her defence was not

materially impaired. The Appeals Chamber therefore turns to consider this issue.

1 progecution Pre-Trial Brief, pp. 63, 64 (“Munanira said words to the effect that ‘this is the time to show the Tutsi
women that we can make them marry Hutu men against their will,"”).
= Witness AWN, T, 5 February 2007 p. 37:
Q. Was anything else said to you while you were at the secteur office?
A At that point, I saw a vehicie arrive, and there were soldiers and the préfer of Kigali ville in
that vehicle. The préfer was called Tharcisse Renzaho. So 1 saw this vehicle amrive with the préfet
and those soldiers. 1 thought he came there to see what was happening because there were a ot of
people at the sectewr office. So he asked what was happening, and I explained to him that I refused
to marry samebody. And he said that this is the time to show Tutsi women, and that the Hutus are
strong and can do whatever they wanted to do with them. T don't know what he wanted 1o say.
don’t know if he meant that they could rape them. But that is what I heard him say.
353 Cf. Kalimanzira Appeal Judgement, para. 140.
¢ Prosecution Pre-Trial Brief, pp. 64, 65.
% Nrakirutimana Appeal Judgement, para. 27 {**As has been previousiy noted, ‘mere service of witness statements by
the [Pirosecution pursuant to the disclosure requirements’ of the Rules does not suffice to inform the Defence of
material facts that the Prosecution intends to prove at trial.”). See alse Muhimana Appeal Judgement, para. 224,
¢ Ntagerura et al. Appeal Judgement, para. 30.
7 Nragerura et al. Appeal Judgement, para. 30,
¥ Nuhimana et al. Appeal Judgement, para, 327.
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126. In the pre-trial stage, Renzaho challenged the Indictment on the basis of vagueness, a
challenge that was dismissed by the Trial Chamber.”® Although Renzaho did not object to
Witnesses AWQ’s and AWN’s evidence that he encouraged rapes upon the filing of the Prosecution
Pre-Trial Brief or at the time of their testimony, the Appeals Chamber considers that Renzaho’s
confusion regarding the import of this evidence, discussed below, reasonably explains his failure to
object. Further, in his Closing Brief, Renzaho renewed his challenge to the Indictment on the basis
that it failed to plead the material facts necessary to establish his superior 1‘f;sponsibility.260 Renzaho
also contended that the charges alleging his responsibility for sexual violence were impermissibly
vague, and noted that the evidence that he made encouraging statements about rapes was not
included in the Indictment* The Appeals Chamber therefore finds that Renzaho raised an

%2 Consequently, the

adequate objection to the failure to properly plead his reason to know.
Prosecution has the burden of establishing that Renzaho’s defence was not materially impaired by

the defect in the Indictment.*®

127. The Appeals Chamber finds that the Prosecution has not met its burden. It notes that, when
Witness AWN testified that it was Renzaho who encouraged rapes, rathier than another individual,
the Defence did not object to the introduction of the new material fact. At the Appeal Hearing, the

64
1’2 and

Defence indicated that it failed to do so because it “did not make the link at that time
suffered prejudice from the introduction of this new material fact because it did not understand that
this evidence was relevant to the charge under Article 6(3) of the Statute,*®® The strategy adopted at
trial by the Defence and in particular the cross-examination of Witnesses AWO and AWN

convinces the Appeals Chamber that Renzaho understood that he was to defend himself against

2 See Preliminary Motion, paras, 38, 58-123, 158, 167, 173; Decision on Preliminary Metion. Renzaho requested

certification to appeal the Decision on Preliminary Motion, which was dismissed by the Trial Chamber. See Decision on

Certification of Decision on Preliminary Motion.

9 Defence Closing Brief, paras. 86-144.

! Defence Closing Brief, paras. 179, 188, 194, 934, 936, 1136.

2 Of Muhimana Appeal Judgement, para. 219; Gacumbitsi Appeal Judgement, para. 54,

*3 See supra, Chapter IV (Alleged Lack of Notice), Section A (Applicable Law), para. 56; Niyitegeka Appeal

Judgement, para. 200.

261 AT. 16 June 2010 p. 57 (*] think we [...] became aware of that [inconsistency] during the testimony of the witness.

At that stape as well things proceeded very fast during testimony in-chief. We djd not link this to what was said in the
re-trial brief and which was attributed to Mr. Munanira. We did not make the link at that time.”).

“* AT. 16 June 2010 p. 58 {*When the witness appeared before the Court, indeed, we immediately had the feeling that

those utterances were incrimipating. [...] But what we did not understand — and this is where we suffered prejudice - is

that on the basis of this statement, the Prosecuior wanted to attribute responsibility to Mr. Renzaha on the basis of

[Articie] 6(3). [...] And, indeed, the Chamber pointed out that this fact failed {sic] under 6(1) and not 6(3). [...] We did

not understand that that was the obiective pursued, We cross-examined the witness with the limited information we had

only as regards the materiality of the events.”).
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266
He was therefore

knowledge of rapes through receipt of reports as pleaded in the Indictment.

prejudiced by the Prosecution’s failure to cure the defect in the Indictment through adequate notice.

128.  The Appeals Chamber also notes with concern that the relevant paragraphs of the
Indictment are extremely broad, and fail to specify the dates and locations of the meetings at which
Renzaho encouraged the rapes; the dates and locations of the rapes; and the names of the victims.
The provision of these material facts only in post-indictment documents impacts upon the ability of
the accused to know the case he or she has to meet and to prepare his or her dcfence:,2ﬁ7 and is

particularly troubling when the Prosecution was in a position to include them in the Indictment.?®

129.  The Appeals Chamber therefore finds that Renzaho’s reason to know of the rapes of
Witness AWO, Witness AWN, and Witneés AWN’s sister was not pleaded in the Indictment, nor
communicated by the Prosecution in a manner sufficient to give notice to Renzaho. Further,
Renzaho was materially prejudiced by this defect. Accordingly, the Appeals Chamber finds that the
Trial Chamber erred in convicting Renzaho and reverses his convictions for genocide, crimes
against humanity, and serious violations of Article 3 common to the Geneva Conventions and of

Additional Protocol IT under Article 6(3) of the Statute based on these rapes.

J. Murder as a Serious Violation of Article 3 common to the Geneva Conventions and of

Additional Protocol I

130. Under his Tenth and Twelfth Grounds of Appeal, Renzaho contests his conviction for
murder as a serious violation of Article 3 common to the Geneva Conventions and of Additional
Protocol IT for the killing of 17 Tutsi men at Sainte Famille on 17 Tune 1994.%% Because these
Grounds of Appeal relate in substance to issues of alleged lack of notice, the Appeals Chamber

considers it appropriate to address these allegations here.””

% The Appeals Chamber recalls that this basis for Renzaho's knowledge of rapes committed by subordinates was
E)leaded in paragraphs 41, 53, and 63 of the Indiciment.

% Cf. Bagosora et al. Interlocutory Appeal on Questions of Taw Decision, para, 26; The Prosecution v. Tharcisse
Muvunyi, Case No. ICTR-00-55A-AR73, Decision on Prosecution Interlocutory Appeal Against Trial Chamber II
Decision of 23 February 2005, 12 May 2005, para. 22; Nragerura ef al. Appeal Judgement, para. 114.

2% The Appeals Chamber notes that the many of these details were included in the Prosecution Pre-Trial Brief, filed just
12 days after the Indictment. Although, at the time, the Prosecution assured the Trial Chamber that it had included as
much detail as it was able in the Indictment, i1 concedes on appeal thal i1 was in fact possible to include this information
in the Indictment. See The Prosecutor v. Tharcisse Renzahe, Case No. ICTR-97-31-1, The Prosecutor’s Response to the
Accused's ‘Requlélte en exceprion prléljudicielle pour vices de forme de acte d’accusation’, 10 April 2006
{confidential), para. 12; AT. 16 June 2010 p. 31 (“Your Honours, it was actually possible for us to include in the
indictment the specific evidence that the two witnesses would testify to [and] {...] in view of the fact that we already
had this information before we gave our second amended indictment, it would have been desirable to actually include
these statements in the indictment. However, [...] the Appellant was not prejudiced by the lack [...] of these statements
in the indictment.”).

9 Appellant’s Brief, paras. 504-509, 671-674.

" See Appellant’s Brief, paras. 504-509, 671-674; Brief in Reply, paras. 172-177.
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131.  The Appeals Chamber recalls that Renzaho was convicted of genocide under Article 6(1) of
the Statute, and found liable as a superior under Article 6(3) of the Statute, for the killings
committed at Sainte Famille on 17 June 1994.%7" The Trial Chamber also found that at least 17 Tutsi

22 1t found that these intentional

men were among the hundreds of refugees killed at Sainte Famille.
killings constituted murder as a serious violation of Article 3 common to the Geneva Conventions
and of Additional Protocol II under Article 4{(a) of the Statute,ﬂ3 and accordingly found Renzaho
guilty thereof under Article 6(1) of the Statutc.z_74 The Trial Chamber also found Renzaho liable as a

superior for these murders, and indicated that it would take this into account in s.entf:ncing.275

132,  Renzaho claims that the Trial Chamber emed in relying on evidence of the killings of
hundreds of Tutsis during the attack at Sainte Famille to find that he was also responsible for the
murder of 17 Tutsi men. Renzaho contends that these specific murders were pleaded as separate
acts to those pleaded under the Count of gcnocide.276 In particular, he argues that paragraph 58 of
the Indictment charged him with murder for ordering the removal of 17 Tutsi men from Sainte
Famille so that they could be killed, and not for their killing within the context of the attack at

27 Renzaho submits that no evidence was presented at trial in respect of the taking

278

Sainte Famille.
of 17 Tutsi men from Sainte Famille by Interahamwe before they were murdered.” He contends
that in convicting him for these killings, the Trial Chamber distorted and went beyond the scope of

the allegations in the Indictment.””

133. The Prosecution responds that these arguments were not raised in Renzaho's Notice of
Appeal and should be dismissed on that basis alone,” It further contends that Renzaho’s claims are
unsubstantiated, misconstrue the Prosecution’s case as well as the legal requirements for proving
murder under Article 4 of the Statute, and show no error.”®’ The Prosecution submits that the
threshold requirements for proving war crimes and the specific requirements for proving murder
were mel, and that the inference that at least 17 Tutsi men were among those killed at Sainte

Famille on 17 June 1994 was reasonable on the evidence.”®* It argues that the Trial Chamber did not

*" Trial Judgement, para. 779.

*™ Trial Judgement, paras. 663, 771,

* Trial Judgement, para. §05.

f” Trial Judgement, para. 807,

7 Trial Judgement, para. 807. See also Trial Judgement, para. 823.

% Appellant’s Brief, paras. 504-507, Brief in Reply, paras. 174-176.

7! Appellant’s Brief, para. 507; Brief in Reply, para. 172.

78 Appellant’s Brief, paras. 504, 505; Brief in Reply, para. 173.

e Appf:”dn[ s Brief, paras. 506, 508, 509; Brief in ch v, para. 174,
B¢ Respondent’s Brief, para. 216.

B! Respondent’s Brief, paras. 222, 223.

82 Respondent’s Brief, paras. 224-226.
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depart from the charge pleaded in the Indictment and properly considered all the relevant

. 283
evidence.

134, The Appeals Chamber observcs. that the Prosecution is correct that Renzaho did not raise
this issue under his Tenth Ground of Appeal in his Notice of Appeal, and that Renzaho fails 10
address the Prosecution’s submission that his arguments in support thereof should therefore be
dismissed in his Brief in Reply. The Appeals Chamber notes, however, that under his Twelfth
Ground of Appeal in his Notice of Appeal, Renzaho indicated that he intended to challenge the
Trial Chamber’s legal findings on murder as a serious violation of Article 3 common to the Geneva
Conventions and of Additional Protocol IL%** In his Appellant’s Brief, Renzaho substantiated his
challenge to his murder conviction for the killing of the 17 Tutsi men at Sainte Famille under his

% and reiterated his arguments under his Twelfth Ground of Appcal.m6

Tenth Ground of Appeal,
The Appeals Chamber therefore finds that the issue was raised in his Notice of Appeal and will

accordingly consider Renzaho’s arguments in support thereof.
135. Paragraph 58 of the Indictment pleads:

Pursuant to the authority vested in Tharcisse RENZAHO as described in paragraph 2, and in
retaliation for the actions of the RPF described in paragraph 57, Tharcisse RENZAHO on or
about 17 June 1994 ordered, instigated or otherwise aided and abetted soldiers of the FAR and

Interchamwe to take and kill at least seventeen non-combatant Tutsi men from Ste, Famille who
287

had not been rescued by the RPF.”

136. The Appeals Chamber is not persuaded by Renzaho’s interpretation of this paragraph of the
Indictment, and finds his focus on the taking, as opposed to the killing, of the men to be
unconvincing. In particular, the Appeals Chamber considers that, upon reading the Indictment as a
whole, it is unreasonable to interpret the events pleaded at paragraph 58 as occurring outside of the
context of the attack and killings at Sainte Famille on 17 June 1994 alleged at paragraphs 23 and 40
of the Indictment. In any event, any ambiguity or misunderstanding in this respect was clarified in
the Prosecution Pre-Trial Brief, which specified that at least 17 non-combatant Tutsi men were
killed at Sainte Famille on 17 JTune 1994 “in retaliation for the [RPF’s] ‘rescue’ of the refugees from

Saint Paul, "2

137. The Appeals Chamber therefore finds no error with the Trial Chamber’s {indings in this

regard and accordingly dismisses Renzaho’s arguments.

** Respondent’s Brief, para, 227.

* Notice of Appeal, para. 132, referring to Trial Judgement, paras. 795-811,

" Appellant’s Brief, paras. 504-509.

% Appellant’s Brief, paras. 671-674.

287 Paragraph 60 of the Indictment pleads the same event, but pursuant to Article 6{3} of the Statute.
288 tee Prosecution Pre-Trial Brief, para, 151.
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K. Conclusion

138. The Appeals Chamber grants Renzaho’s First Ground of Appeal in part, reversing his
convictions for the rapes of Witnesses AWO and AWN, and Witmess AWN’s sister. The Appeals

Chamber will consider the impact of this reversal, if any, on Renzaho's sentence in the appropriate

section of this J udgemcnt.zgg

W Cee infra, Section XIV (Sentencing).
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V. ALLEGED VIOLATIONS OF THE RIGHT TO A FAIR TRIAL (GROUND
OF APPEAL 3)

139, Renzaho claims that his trial was unfair. He submits that the Trial Chamber: (1) erred in the
application of Rule 68 of the Rules:** (2) erred in the application of Rule 92bis(A) of the Rules;™

292

(3) violated his right to equality of arms;™" {4) violated his right to be tried in a reasonable time;*?

and (5) emred in failing to consider the cumulative impact of these errors on the fairness of his

trial >

140. The Appeals Chamber will examine Renzaho's allegations in turn. Before doing so, the
Appeals Chamber recalls that where a party alleges on appeal that the right (o a fair trial has been
infringed, it must prove that: (1) provisions of the Statute and/or the Rules were violated; and
(2) the violation caused prejudice or “unfairness” such as to amount to an error of law invalidating

the trial judgement.*”

A. Yiolation of Rule 68 of the Rules

141. At trial, Renzaho argued that the Prosecution violated its obligation pursuant to Rule 68(A)
of the Rules to disclose exculpatory evidence throughout the trial.® The Trial Chamber found that

the Prosecution failed to provide exculpatory material to the Defence in four instances, but

determined that Renzaho did not suffer any prejudice as a result.”’

142.  On appeal, Renzaho submits that the Trial Chamber erred in its analysis of prcjudiccm n

299
(

relation to: (1) the pro justicia statements of Astérie Nikuze™ (“Nikuze Pro Justicia Statement”}

and Diendonné Nkulikiyinka (“Nkulikiyinka Pro Justicia Statement”™) (collectively, “Pro Justicia
300

Statements™);” " (2) evidence showing that General Gratien Kabiligi was not in Kigali at the

** Naotice of Appeal, paras. 24-26; Appellant’s Brief, paras. 60-68; Brief in Reply, paras. 17-23.

! Notice of Appeal, paras. 27, 28; Brief in Reply, paras, 17-25.

2 Notice of Appeal, paras. 29-38; Appellant’s Brief, paras. 69-114.

5 Notice of Appeal, paras. 39, 40.

** Notice of Appeal, paras. 22, 23.

5 Krajisnik Appeal Judgement, para. 28; Kordic and Cerkez Appeal Judgement, para. 119.

* Trial Judgement, para. 36; Defence Closing Brief, paras. 234-249.

" Tria] Judgement, paras. 40-51. The Trial Chamber held that the Prosecution should have disclosed to the Defence:
{1) the transcripts of Witness DAS's testimony in the Bagosora et al. proceedings and a copy of Théaneste Bagosora’s
passport; (2) the pro justicia statements of Astérie Nikuze and Disudonné Nkulikiyinka; (3) two letters between
Egyptian authorities and the Office of the Prosecutor in 2002; and (4} the indictment against Father Munyeshyaka and
Witness AZDB’s staterment.

*% Notice of Appeal, para. 24; Appellant’s Brief, paras. 60, 61; Brief in Reply, para. 19,

% Renzaho refers to Astérie “Nikoze” and “Nikuze”. See, e.g., Notice of Appeal, para. 25; Appellant’s Brief, para. 62.
The Appeals Chamber will adopt the spelling used by the Trial Chamber, that is, “Nikuze”.

3 Notice of Appeal, para. 25; Appellant’s Brief, paras. 62-65; Brief in Reply, para. 21. Renzaho refers to Dieudonné
“Nkulikiyinka”, “Niulikyinka”, and “Nkurikiyinka™. See, e.g., Nolice of Appeal, para. 25; Appellant’s Brief, para. 62;
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beginning of April 1994:*" and (3) the indictment against Father Munveshyaka and Witness AZB’s

statement. %

1. Applicable Law

143, Under Rule 68(A) of the Rules, the Prosecution is obliged to disclose, in good faith,

9 Decisions by Trial Chambers on disclosure

exculpatory and other relevant material to an accused.
are discretionary ones to which the Appeals Chamber must accord deference.*™ In order to
successfully challenge a discretionary decision, a party must demonstrate that the Trial Chamber
has committed a discernible error resulting in prejudice to that party. The Appeals Chamber will
only overturn a Trial Chamber’s discretionary decision where it is found to be: (1) based on an
incorrect interpretation of governing law; (2) based on a patently incorrect conclusion of fact; or

(3) so unfair or unreasonable as to constitute an abuse of the Trial Chamber’s discretion. ™™

2. Pro Justicig Statements

144. At wial, Prosecution Witness ALG testified, inter alia, that Renzaho was present at an attack
at Saint Paul on 14 June 1994. Witness ALLG was of the opinion that Renzaho facilitated the killing
of 40 refugees by Interahamwe there.”® The Trial Chamber therefore found that the Pro Justicia

Statements to Rwandan authorities from Astérie Nikuze and Dieudonné Nkulikiyinka concerning

Brief in Reply, para. 21, The Appeals Chamber will adopt the spelling used by the Trial Chamber, that is,
“Nkulikiyinka™.
¥ Notice of Appeal, para. 26.
2 Notice of Appeal, para. 26; Appellant’s Brief, paras. 66-68; Brief in Reply, para. 22. The Appeals Chamber notes
that Renzaho also raises the non-disclosure of Witness PO3’s testimony from the Bagosora et al, proceedings. As
Renzaho raised this contention for the first time in his Brief in Reply, and fails to explain his arguments in this regard,
the Appeals Chamber declines (o consider it. See Brief in Reply, para. 23.
3% The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73.13, Decision on “Joseph Nzirorera’s
Appeal from Decision on Tenth Rule 68 Motion”, 14 May 2008 ("Karemera et al. Decision on Tenth Rule 68
Motion™)}, paras. 0, 12. See also The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T, Decision on
Disclosure of Defence Witness Statements in the Possession of the Prosecution Pursuant 1o Rule 68(A), 8 March 20086,
ara. 3; Krstic¢ Appeal Judgement, para. 178.
™ Gaspard Kanyarukiga v. The Prosecutor, Case No. ICTR-02-78-AR73, Decision on Kanyarukiga’s Interlocutory
Appeal of Decision on Disclosure and Return of Exculpatory Documents, 19 February 2010 (“Kanyarukiga Decision
on Interlocutory Appeal™), para. 9; Karemera et al. Decision on Tenth Rule 68 Motion, para. 6; The Prosecutor v.
Edouard Karemera et al, Case No, ICTR-98-44-AR73.11, Decision on the Prosecution’s Interlocutory Appeal
Concerning Disclosure Obligations, 23 Janunary 2008 (“Karemera et al. Decision on Appeal Concerning Disclosure
Obligations™), para. 7.
% Kanyarukiga Decision on Interlocutory Appeal, para. 9; Karemera et al. Decision Tenth Rule 68 Motion, para. 6,
Karemera et al. Decision on Appeal Concerning Disclosure Obligations, para. 7; The Prosecutor v. Edouard Kuremera
et al, Case No. ICTR-98-44-AR73.10, Decision on Nzirorera’s Interlocutory Appeal Concerning his Right to be
Present at Trial, 5 October 2007, para. 7; The Prosecutor v. Elie Ndavembaje et al., Case No. ICTR-98-42-AR73,
Decision on Joseph Kanyabashi’s Appeal against the Decision of Trial Chamber I of 21 March 2007 concerning the
Dismissal of Motions to Vary his Witness List, 21 August 2007, para. 10.
% Trial Judgement, paras. 316-519; Witness ALG, T. 10 January 2007 pp. 69, 70 [closed session]; Witness ALG,
T, 15 January 2007 pp. 24, 25 [closed session].
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the attack at Saint Paul were relevant 1o Renzaho’s defence and should have been disclosed by the

Prosecution pursuant to Rule 68(A) of the Rules.”?

145. In particular, the Trial Chamber considered that the Nikuze Pro Justicia Statement
suggested that Witness ALG may have been involved in prompting an attack at Saint Paul.’™ The
Trial Chamber further found that the Nkulikiyinka Pro Justicia Statemen! indicated that Witness
ALG instructed Interahamwe to exterminate members of the population and also authorized the
removal of several refugees from Saint Paul who were then murdered.*® It also noted that the
Nkulikiyinka Pro Justicia Statement suggests that chzaho offered refuge and protection to persons

at the prefecture office.”'

146. The Trial Chamber found that the Nkulikiyinka Pro Justicia Statement was disclosed to the
Defence on 30 October 2006, prior to the commencement of trial and Wimess ALG’s testimony in
January 2007.*! Further, the Trial Chamber noted that the Defence had summaries of statements
from Astérie Nikuze and Dieudonné Nkulikiyinka which formed part of Witness ALG’s Rwandan
judicial records, and which the Defence used to cross-cxamine Witness ALG.*" These summaries
were entered into evidence as Defence Exhibit 4. The Trial Chamber held that there was no material
difference between the Pro Justicia Statements and the substance of Defence Exhibit 4 in relation
to Renzaho’s ability to mount his defence against allegations of his involvement in the attack at
Saint Paul.’"® The Trial Chamber further found that the information in the Pro Justicia Statements

was hearsay and cumulative of other evidence on the record.”** The Trial Chamber determined that
“Igjiven the findings relating to the attack on Saint Paul pastoral centre [for which Renzaho was not

held criminally responsible], the record fails to demonstrate that the Accused suffered actual
315

prejudice.
147. Renzaho submits that the Trial Chamber erred in finding that he did not suffer prejudice.”6
He argues that the Pro Justicia Statements were particularly important to his defence due to the
nature of Astérie Nikuze’s and Dieudonné Nkulikiyinka's positions and the fact that he was unable

to call them to testify. Renzaho maintains that Astérie Nikuze, who once served as his personal

*7 Tria] Judgement, para, 43.

*® Trial Judgement, para, 42,

*® Trial Judgement, para. 42.

10 Trial Judgement, para. 42.

*M Triul Judgement, para. 43,

2 Trjal Judgement, para. 43; Witness ALG, T. 15 January 2007 pp. 26-31 [closed session].
13 Tria] Judgement, para. 43.

4 Trial Judgement, para. 43.

1 Trial Judgement, para. 43.

3% Appellant’s Brief, paras. 61, 62,
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sccretary, has since passed away, and Dieudonné Nkulikiyinka, who was an employee of the

Kigali-Ville prefecture office, has refused to testify due to intimidation.*"’

148. Renzaho further argues that the Trial Chamber erred in finding that the Nkulikiyinka Pro
Justicia Statement was disclosed in October 2006. He claims that both statements were in fact
disclosed on 16 January 2007, the day after the Defence’s cross-examination of Witness ALG™®
He also submits that the Trial Chamber erred in concluding that the Pro Justicia Statements only

319

concerned the attack at Saint Paul on 14 June 1994,”" asserting that they are also relevant (o his

control over Bourgmestre Bizimana, who in turn had authority over the conseillers of Nyarugenge

commune.* %

149.  The Prosccution responds that Renzaho has failed to show the impact of any alleged error

on his convictions or sentence and that therefore his arguments should be dismissed.”!

150. A review of the Nikuze Pro Justicia Statement® >

demonstrates that it concems attacks that
took place at Saint Paul and Bourgmestre Bizimana's role in those attacks.’” The Appeals Chamber
accepts Renzaho’s argument that it is therefore relevant to Bourgmestre Bizimana's control over

assailants at Saint Paul.***

151. However, this is insufficient to demonstrate that Renzaho was prejudiced by the late
disclosure of the Nikuze Pro Justicia Statement. Renzaho’s argument is vague. To the extent that
he asserts that the Nikuze Pro Justicia Statcment raises doubt concerning Renzaho’s effective
control over Bourgmestre Bizimana, the Appeals Chamber notes that this stalement neither
mentions Renzaho, nor discusses Bourgmestre Bizimana's relationship to him. Moreover, the
Appeals Chamber notes that the Trial Chamber found that it was not proven that Bourgmestre
Bizimana committed crimes or, in tum, that Renzaho was criminally responsible as a superior for

his conduct.’®® To the extent that Renzaho suggests that the Nikuze Pro Justicia Statement raises

37 Notice of Appeal, para. 30; Appellant’s Brief, paras. 98, 100, 102. Renzaho's aliegation that Nkulikiyinka was
subject 1o interference is discussed below. See infra, Section C (Vielation of the Right 1o Equality of Arms).

1% Appellant’s Brief, para. 63; Brief in Reply, paras. 20, 21.

319 Appellant’s Brief, paras. 64, 65; Brief in Reply, para. 20.

0 Notice of Appeal, para. 25; Appellant’s Brief, paras. 64, 65, 102; Brief in Reply, para. 20. In reply, Renzaho further
asserts that the Nikuze Pro Justicia Statement is reievant to Renzaho’s authority over the administrative structure of
Kigali-Ville prefecture. See Brief in Reply, para. 20.

! Respondent’s Brief, paras. 63-71.

*2 The Parties agree that the Nikuze Pro Justicia Statement was disclosed to the Defence on 16 January 2007. See
Appellant's Brief, para. 63; Prosecutor’s Submissions Regarding Date of Disclosure of Documents, 4 May 2010
(“Prosecution Disclosure Submissions™), para. 3, Annex 2.

33 See Prosecution Disclosure Submissions, Annex 1; M[éimeire en communication de pifélces ordonn[ées] par la
Chambre, 4 May 2010 (“Defence Disclosure Submissions™), Index Nos. 893/A, 994/A,

3 The Appeals Chamber notes in particular that the Nikuze Pro Justicia Statement states that the killers could not have
removed people from Saint Paul without Bizimana's knowledge. See Prosecution Disclosure Submissions, Annex 1;
Defence Disclosure Submissions, Index No. 994/A.

*% See Trial Judgement, paras. 577-579, 584,
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doubt regarding Renzaho’s control over conseillers, other administrative officials, or other alleged

subordinates ,326

the Appeals Chamber notes that the statement does not touch upon these issues.
The Appeals Chamber therefore finds that Renzaho has not demonstrated that the Trial Chamber
committed a discernible error by concluding that the late disclosure of the Nikuze Pro Justicia

Statement did not prejudice him.

152,  With respect to the Nkulikiyinka Pro Justicia Statement, the Appeals Chamber notes that
the Prosecution has provided documentation which demonstrates that it was disclosed to Renzaho
on 30 October 2006, prior to the commencement of trial.**’ Absent any demonsiration from
Renzaho to the contrary, the Appeals Chamber finds that Renzaho has failed to substantiate his

claim that the Trial Chamber erred in finding that the statement was disclosed on this date.”*

153. The Nkulikiyinka Pro Justicia Statement’” states that Renzaho offered protection to
Dieudonné Nkulikiyinka at the Kigali-Ville prefecture office.® It also states that Bourgmestre
Bizimana organized Interahamwe and told them where 1o kill people. It suggests that Bourgmesire
Bizimana gave false information to Renzaho conceming where Interahamwe were exterminating
people.331 Further, it states that Bourgmestre Bizimana took advantage of Renzaho’s absence to
facilitate the abduction and killing of individuals at Saint Paul.™** Consequently, the Appeals
Chamber accepts that the Nkulikiyinka Pro Justicia Statement is relevant not only to the events at

Saint Paul, but also to Renzaho’s effective control over Bourgmestre Bizimana and Interahamwe.

154, However, the Appeals Chamber notes that Renzaho not only had a copy of the Nkulikiyinka
Pro Justicia Statement prior to trial, but was also provided with Defence Exhibit 4 on
15 December 2006.°** The Appeals Chamber finds that the Trial Chamber reasonably concluded

that there was no material difference in the substance of Defence Exhibit 4 and the Nkulikiyinka

334

Pro Justicia Statement in relation to Renzaho’s ability to mount a defence.™™ Notably, Defence

Exhibit 4 contains the allegation that Bourgmestre Bizimana misled Renzaho about the activities of

Intérahamwe and arranged for the removal of young men from Saint Paul in Renzaho’s absence.””

2 See Brief in Reply, para. 20.
*7 See Prosecution Disclosure Submissions, Annex 4.
% The Appeals Chamber notes further that, in reply, Renzaho appears 1o concede that he received the Nkulikivinka Pro
Justicia Statement on 30 October 2006, but states that he did not find it. See Brief in Reply, para. 21.
" For its analysis, the Appeals Chamber has relied on the certified translation of the Nkulikiyinka Pro Justicia
Statement, served by the Registry on 31 May 2010 {"'Certified Translation of Nkulikivinka Pro Justicia Statement”),
30 Certified Translation of Nkulikiyinka Pro Justicla Statement, p. 2.
1 Certified Transiation of Nkuiikiyinka Pro Justicia Stalement, p. 2.
**? Certified Translation of Nkulikiyinka Pro Justicia Statement, p. 2.
7 tee Prosecution Disclosure Submissions, Annex 5.
’ 4

34 See Trial Judgement, para. 43.
#* Defence Exhibit 4, p. 2.
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As Renzaho cross-examined Witness ALG with Defence Exhibit 4,**° and the exculpatory

337

alicgations contained thercin were before the Trial Chamber,”" the Appeals Chamber finds that

Renzaho has not demonstrated that the Trial Chamber committed a discernible error by concluding

that the late disclosure of the Nkulikiyinka Pro Justicia Statement did not prejudice him.
155. This argument is therefore dismissed.

3. Evidence in Relation to General Kabiligi

156. At trial, Prosecution Witness AFB gave evidence, inter alia, in relation 1o the Prosecntion’s
allegation that Renzaho distributed weapons to members of fnterahamwe and Impuzamugambi.338
Witness AFB testified that a person identified to him as General Kabiligi was in Renzaho's
presence while Renzaho distributed weapons on 7 and 12 April 1994 The Trial Chamber
therefore found that two letters between Egyptian authorities and the Prosecution (“Egyptian
Letters™),”* which suggest that General Kabiligi was not in Rwanda on 7 April 1994, should have
been disclosed to the Defence.™

157. However, the Trial Chamber also found that Renzaho did not suffer any prejudice as a result
of the Prosecution’s failure to disclose the Egyptian Letters since he was not held criminally

responsible for the distribution of weapons on 7 and 12 April 199434

158. Renzaho argues that the Trial Chamber erred in finding that he did not suffer prejudice from

343

the non-disclosure of the Egyptian Letters.”” In particular, he argues that the Egyptian Letters

contradict the evidence of Witness AFB.** The Prosecution does not respond to this submission.

159.  The Trial Chamber analysed the Defence’s contention that the Prosecution’s position
regarding General Kabiligi’s presence in Rwanda was inconsistent and found that this inconsistency
gave rise o concerns about Witness AFR’s evidence.** The Trial Chamber concluded that it would

not rely on Witness AFB’s testimony regarding this speeific distribution of weapons without

9 See Witness ALG, T. 15 January 2007 pp. 26-31 {closed session]; Trial Judgement, para. 43.

**7 Notably, in its deliberations concerning Renzaho’s knowledge of the killing of Tutsi civillans in relation to
roadblocks, the Trial Chamber took into comsideration the Defence’s allegation that Renzaho was provided with
misinformation concerning the activities of the Interahamwe. See Trial Judgement, para. 182,

*38 Trial Judgement, paras. 187-193, 226-236.

9 Trial Judgement, paras. 189, 192; Witness AFB, T. § January 2007 p. 81, T. 9 January 2007 pp. 37-39.

" See Prosecution Disclosure Submissions, Annex 7; Defence Disclosure Submissions, Index Nos. 990/A, 989/A.

) Prial Judgement, para. 44.

2 Prial Judgement, para. 43. See alse Trial Judgement, para. 239.

*** Notice of Appeal, para. 26.

*4 Notice of Appeal, para. 26,

*5 Trial Judgement, para. 231.
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corroboration** and ultimately heid that the Prosecution failed to prove that Renzaho was directly

involved in the distribution of weapons to fnterahamwe and Impuzamugambi.™’

160. Consequently, it is clear that the Trial Chamber considered that Witness AFB’s credibility
was undermined by the contention that General Kabiligi was not in Rwanda, even absent the
information contained in the Egyptian Letters. Ultimately, Renzaho was not convicted of the
charges in which General Kabiligi featured. In such circumstances, the Appeals Chamber finds that
Renzaho has failed to demonstrate that the Trial Chamber committed a discemible error in

concluding that he was not prejudiced by the Prosecution’s failure to disclose the Egyptian Letters.

161. This argument is therefore dismissed.

4. Indictment Aerainst Father Munveshyaka and Witness AZB s Staternent

162. At trial, the Prosecution adduced evidence that Rose Rwanga’s husband, Charles, and two of
their sons, Wilson and Déglote, were separated from the women and children and killed at CELA
on 22 April 1994 and that their daughter, Hyacinthe, was killed on 17 June 1994 at Sainte
Famille.** The Trial Chamber found Renzaho guilty of, inter alia: genocide for ordering and aiding
and abetting the killing of approximately 40 Tutsis civilians at CELA on 22 April 1994;** murder
as a crime against humanity for ordering and aiding and abetting the killing of Charles, Wilson, and
Déglote Rwanga, who had been removed from CELA on 22 April 1994;%° genocide for ordering
the killing of hundreds of Tutsi refugees at Sainte Famille on 17 June 1994;351 and murder as a
serious violation of Article 3 common to the Geneva Conventions and of Additional Protocol II for

ordering the killing of at least 17 Tutsi men at Sainte Famille on 17 June 199472

163, During the trial, and pursuant to a request from the Defence, the Prosecution provided the
indictment against Father Munyeshyaka on 27 August 2007 (“Munycshyaka Indictment”).? In the
Munyeshyaka Indictrnent, the Prosecution alleges that two daughters and a son of Rose Rwanga

were killed by Father Munycshyaka on 13 April 1994 at Sainte Famille.** The supporting materials

6 Tria] Judgement, para. 234.

*7 Trial Judgement, para. 239, However, the Trial Chamber found that Renzaho was involved in another distribution of
weapons, around 16 April 1994, See Trial Judgement, para. 231. Renzaho's claim that the Trial Chamber erred in so
concluding, made under his Sixth Ground of Appeal, is considered below in Chapter VII (Alleged Errors Relating to
Killings at Roadblocks and Distribution of Weapons in Kigali-Vilie), Section B {Alleged Errors Relating to the
Distribution of Weapons).

% Trjal Judgernent, paras. 368, 377, 378, 380, 382. 388, 390, 405, 435, 615, 623. See also Trial Judgement, para. 49.

9 Trial Judgement, para. 770.

30 Trjal Judgement, para, 789.

* Trial Judgement, para. 773.

352 Trial Judgement, para. 07.

*? Trial Judgement, para. 47, fn. 37.

*** Trhal Judgement, paras. 46, 4%, T. 29 August 2007 pp. 537, 39, Defence Exhibit 105, paras. 13-15. See also
Prosecution Disclosure Submissions, para. 12, Annex 8; Defence Disclosure Submissions, para, 17.
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for the Munyeshyaka Indictment included a statement by Witness AZB, a witness in those
proceedings, which alleges that Father Munyeshyaka killed two sons and a daughter of Rose
Rwanga on 13 April 19943 The Munyeshyaka Indictment was admitted as Defence Exhibit 105

during Renzaho’s tcstimony.356

164. The Trial Chamber found that the Munyeshyaka Indictment and Witness AZB’s statement
reflected inconsistent positions on the part of the Prosecution and were therefore relevant to
Renzaho’s defence under Rule 68(A) of the Rules.*®” The Trial Chamber concluded, however, that
the Prosecution’s failure to disclose these documents prior to the request by the Defence did not

cause prejudice to Renzaho.*®

165. On appeal, Renzaho argues that the Trial Chamber erred in law by finding that he did not
suffer ]_:)rcjudicc.359 He argues that these documents were crucial to the cross-examination of
Prosecution Witness ACK,*®® who testified about the events at CELA and Sainte Famille **’
Renzaho submits that the Trial Chamber manifestly erred in assuming that the Prosecution’s
evidence in the present proceedings was more credible than the Prosecution’s allegations in the

Munyeshyaka Indictment,*®*

166. The Prosecution responds that Renzaho has failed to demonstrate any error in the Trial
Chamber’s finding that he suffered no prejudice from the non-disclosure of the Munyeshyaka

Indictment and Witness AZB’s staternent.*®

167. The Appeals Chamber notes that Witness ACK testified that Wilson and Déglote Rwanga
were removed from CELA on 22 April 1994,*** and that Hyacinthe Rwanga was killed at Sainte
Famille on 17 June 1994.%° Given that the Munyeshyaka Indictment and Witness AZB’s statement
claim that Father Munyeshyaka killed Rose Rwanga’s children at Sainte Famille on 13 April 1994,

these statements are clearly relevant to Witness ACK’s credibility.

168. The Trial Chamber concluded that Witness AZB’s statement did not raise doubt about the
reliability and credibility of Prosecution evidence concerning the circumstances of the Rwanga

murders. It found that differences between Witness AZB’s statement and Prosecution evidence at

355 progecution Disclosure Submissions, Annex 8; Defence Disclosure Submissions, Index Nos. 388/A-983/A,
#8 Trial Judgemend, para. 47; Renzaho, T. 30 August 2007 p. 41

3% Trial Judgement, para. 45.

%8 Trial Judgement, para. 50.

3% Notice of Appeal, para. 26; Appellant’s Brief, paras. 66-68; Brief in Reply, paras. 5, 14, 22.

30 Notice of Appeal, para. 26, Appellant’s Brief, para. 67.

* Trial Judgement, paras. 361, 392, 608-611,

2 Notice of Appeal, para.26; Appeliant’s Brief, para. 68.

*3 Respondent’s Brief, paras. 67, 72, 74-77.

3 Witness ACK, T. 5 March 2007 pp. 62 [closed session], 63, 64.
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trial raised doubt about the reliability of Witness AZB’s identification of the victims rather than the

) . 366
Prosecution evidence.®

The Trial Chamber also found that Renzaho was not prejudiced by the
delayed disclosure on the basis that Renzaho was able to cross-examine Witness ACK with similar
allegations.®®” In particular, the Defence contended during its cross-examination that Wilson and
Déglote were killed at Sainte Famille rather than after being removed from CELA *** Witness ACK
rejected that contention, and the Trial Chamber found her explanation to be reasonable.’® The
Appeals Chamber finds that the Trial Chamber acted within the scope of its discretion in taking this

into account in its assessment of prejudice.

169. The Appeals Chamber also notes that Renzaho received the Munyeshyaka Indictment and
Witness AZB’s statement during the presentation of the Defence case, albeit in the later stages.” "
Because the Munyeshyaka Indictment was tendered into evidence at trial, the Trial Chamber was
able to consider the allegations contained therein.””! Further, if Witness AZB’s evidence was vital
either to Renzaho’s defence or the cross-examination of Witness ACK, it was open o Renzaho to
seek a remedy such as calling Witness AZB, as noted by the Trial Chamber,’™ or moving the Trial
Chamber to recall Witness ACK for further cross-examination on the basis of the Prosecution’s late
disclosure.>” The Appeals Chamber considers that Renzaho's failure to seek a remedy at trial

undermines his claim of prejudice.

170. Consequently, the Appeals Chamber finds that Renzaho has failed to demonstrate that the
Trial Chamber committed a discemnible error in finding that he was not prejudiced by the

Prosecution’s failure to disclose the Munyeshyaka Indictment and Witness AZB’s statement.
171, This argument is therefore dismissed.
5. Conclusion

172.  The Appeals Chamber notes that Renzaho also advances a general prejudice argument,
namely, that his workload was increased and valuable time wasted by the Prosecution’s failure to

disclose exculpatory material”"* However, he fails to demonstrate that his resources or ability to

% Witness ACK, T. 5 March 2007 pp. 70, 71.

¢ Trial J udgement, para. 50.

*7 Trial Judgement, para. 50.

% Witness ACK, T. 6 March 2007 pp. 59, 60; Defence Exhibit 40.

** Trial Judgement, pares. 50, 438, See also Witness ACK, T. 6 March 2007 pp. 59, 60.

M0 See Remzaho, T. 29 Augnst 2007 pp. 56-59; Prosecution Disclosure Submissions, para. 12, Anngx §; Defence
Disclosure Submissions, para. 17.

' See Defence Exhibit 105.

7% Trjal Judgement, para. 50.

*™ The Appeals Chamber notes that Renzaho does not appear to have sought any specific remedy at trial. See Defence
Closing Brief, para. 249,

" Notice of Appeal, para. 24.
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mount a defence were materially affected. While the Appeals Chamber stresses that the disclosure
of exculpatory material is fundamental to the fairness of proceedings before the Tribunal,*” it finds
that Renzaho was not prejudiced by the Prosecution’s violation of Rule 68(A) of the Rules in the

circumstances of this case.
173. Consequently, this argument is dismissed.

B. Violation of Rule 924is of the Rules

174. Renzaho argues that the Trial Chamber erred in refusing to admit three statements pursuant
to Rule 92bis(A) of the Rules: (1) the Nikuze Pro Justicia Statement, (2) the Nkulikiyinka Pre
Justicia Statement: and (3) an interview of Sixbert Musangamfura dated 14 November 2001 and a
summary of the interview dated 16 November 2001 (“Musangamfura Documents™).”’® Renzaho
submits that the Trial Chamber's error caused him substantial prejudice because Astéric Nikuze

died before trial and both Dieudonné Nkulikiyinka and Sixbert Musangamfura refused to testify.””’

1. Applicable Law

175.  Rule 92bis(A) of the Rules provides for the admission of the evidence of a witness in the
form of a written statement in lieu of oral testimony which goes to the proof of a matter other than
the acts and conduct of the accused as charged in the Indictment. Such a determination is a
discretionary one to which the Appeals Chamber must accord deference.””™ As noted above, in
order to successfully challenge a discretionary decision, a party must demonstrate that the Trial

Chamber committed a discernible error resulting in prejudice to that party.3 I

2. Nikuze and Nkulikivinka Pro Justicia Statements

176. During his testimony, Renzaho sought the admission of the Pro Justicia Statements, which

380

was rejected by the Trial Chamber.”™ The Trial Chamber’s reasoning suggests that the Pro Justicia

375 Krstié Appeal Judgement, para. 18C.

3% Notice of Appeal, para. 27, referring fo Trial Judgement, paras. 52-56.

77 Notice of Appeal, para. 28.

38 prosecutor v. Jadranke Priic et al., Case No. 1T-04-74-AR73.17, Decision on Slobodan Praljak’s Appeal of the

Trial Chamber’s Refusal to Decide Upon Bvidence Tendered Pursuant to Rule 92 bis, 1 July 2010, para. B; Prosecutor

v, Stanislav Galid, Case No. IT-98-29-AR73.2, Decision on Interiocutery Appeal Concerning Rule 92&i5(C),

7 June 2002, paras. 13, 17, 19.

3 See supra, Chapter V (Alleged Violations of the Right to a Fair Trial), Section A (Yiolation of Rule 68 of the Rules),
ara. 143,

Feo Renzaho, T. 28 August 2007 pp. 27-34.
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Statements were rejected because the Trial Chamber found that Renzaho was improperly attempting

to impeach Witness AILG’s testimony after his cross-examination.”!

177. In the Defence Closing Brief, Renzaho argued that the Trial Chamber erred in this
respect.” "> The Trial Chamber treated this as a request for reconsideration.”® It found that the Pro
Justicia Statements went to the proof of the acts and conduct of Renzaho and therefore could not be

4 While it did not provide further reaso-ning in

admitted pursuant to Rule 92bis of the Rules.
support of this finding, the Trial Chamber referred to one of its earlier decisions in which it found
that “written statements seeking to contradict evidence that an accused carried out certain acts do

not fall within the scope of Rule 52bis (A)*

178. The Trial Chamber also found that the “primary purpose” of the Pro Justicia Statements
was to impeach the testimony of Wiiness ALG. 1t noted that the Defence could have put the
Nkulikiyinka Pro Justicia Statement to Witness ALG during his cross-examination, or moved to
recall Witness ALG in order to put both Pro Justicia Statements to him. The Trial Chamber

concluded that “Rule 92 bis of the Rules is not a way around this obligation.”*’

179. Renzaho’s arguments on appeal are unclear. He appears to argue that the Trial Chamber
erred in refusing to admit the Pro Justicia Statements because they are relevant to Bourgmestre
Bizimana's conduct, rather than his own. In particular, Renzaho asserts that the Pro Justicia
Statements demonstrate that he was not criminally responsible as a superior of Bourgmestre

Bizimana, as Bourgmestre Bizimana committed crimes without Renzaho’s knowledge.”™

180. As described above, the Nikuze Pro Justicia Statement primarily concems Bourgmestre
Bizimana's alleged conduct at Saint Paul, and the Appeals Chamber has found that it is relevant to

Bourgmestre Bizimana’'s control over assailants there.™® The Appeals Chamber recalls that the

™ Renzaho, T. 28 August 2007 pp. 30, 31 (“MR. PRESIDENT: Maitre Cantier [...] the fact that you may have

discavered [th