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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States, between 1 January and 

31 December 1994 ("Appeals Chamber" and "Tribunal", respectively), is seized of three motions to 

admit additional evidence on appeal pursuant to Rule 115 of the Rules of Procedure and Evidence 

of the Tribunal ("Rules"), filed by Simon Bikindi on 9 June 2009.1 The Prosecution responded to 

these motions on 9 July 2009! and Mr. Bikindi replied on 22 July 2009. 3 The Appeals Chamber is 

also seized of a request for admission of additional evidence filed by Mr. Bikindi on 9 July 2009.4 

Toe Prosecution responded on 29 July 2009,5 and Mr. Bikindi replied on 12 August 2009.6 

I. BACKGROUND 

2. Mr. Bikindi is a composer and singer who worked for the Rwandan Ministry of Youth and 

Association Movements in 1994.7 On 2 December 2008, Trial Chamber m convicted Mr, Bikindi 

of one count of direct and public incitement to commit genocide based on his exhortations to kill 

Tutsi& which he made via a public address system on the Kivumu-Kayove road in Gisenyi 

Prefecture in late June 1994.1 It sentenced him to 15 years of imprisonment. 9 Mr. Bildndi has 

1 Defence Motion to Adm.it Additional Evidence on Bikindi"s Presence in Germany, 9 June 2009 ('-'First Motion~); 
D~ence Motion to Toke Judicial Notice and/or Admit Additional Evidence, 9 June 2.009 ("Second Motion"); Defence 
Motion to Admit A,klitional Evidence on Sentencing, 9 June 2009 (''Third Motion"). 
2 Prosecutor's Response to "Defe:ru:e Motion LO Admit Additional Evidence on Bikindi's Presence in Germany", 9 July 
2009 ("Re&pon.se to First Motion"); Prosecutor's Response to "Defence Motion to Take Judicial Notice and/or Admit 
Additional Evidence", 9 July 2009 ("Rosponac to Second Motion"); Prosecutor's Response to "Defonce Motion IO 
Admit Additional Evidence on Sentencing", 9 July 2009 ("Response to Third Motion"), 
'Defence Reply Re l!le Admission of Additioruil Evidence on Bikindi's Presence in Germany, 22 July 2009 ("Reply IO 
first Motion"); Defence Reply Re the Taldng of Judicial Notice and/or Admission of Additional Evidence, 22 July 
2009 ("Reply LO Second Motion"); Defence Reply Re the Admission of Additional Evidence on Bikindi"s Sentence, 22 
July 2009 ("Reply to Third Motion"). 
4 Confidenlial Defence Motion to Admit Additional Evidence on Evencs in Kivumu, 9 July 2009 ("Fourth Motion"); 
Corrigendum to Confidentio.l Defonce Motion to Admit Additional Evidence on Bvcnll; in Kivumu, 10 July 2009 
("Corrigenc!um to Fourth Motion"), Mr. Bilcindi previously filed • Defence Motion to Admit Additional Evidence on 
Events in Kivumu on 9 June 2009. On 10 June 2009, he filed a "Confidential Corrigendum to Defence Motion to Admit 
Adclitional Evidence on Bvonts in l(lvumu"'. The Appeals Chamber rejected both motions as invalid, and ordered that 
Mr, Bikindi file a confidential consolidated motion within 10 days of receipt of ttle Order. S~e Order on the Appellant'& 
Motions to Admit Addiliono.l Evidence on Events iil Kivumu, 30 June 2009, p. 4, 
'Prosecutor's Response to ""Confidential Defense [sic] Motion to Admit Additional Evidence on Events in Kivumu'", 
29 July 2009 ("Response to Fourth Motion"'). 
• DofOilce Appellant", Reply Re Confidential Defence Motion to Admit Additional Evidence on Events in Kivumu, 12 
August 2009 ("Reply to Fourth Motion"). 
' The Prosocuror v. Simon Bikindi, Case No, lCTR-Ol· 72-T, Judgement 2 December 2008 ('-'Trial Judgement"), para. 4. 
' Trial Judgement, paras, 426, 441. 
' Trial Judgement, para, 460. 
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appt1aled his conviction and sentence, 10 and the Prosecution has appealed his sentence. 11 Th e 

hearing of the appeals in this case is scheduled for 30 September 2009. 12 

Il. APPLICABLE LAW 

3. Rule 115 of the Rules provides a mechanism for the admission of additional evidence on 

appeal where a party is in possession of material that was not before the court of first instance and 

which is additional evidence of a fact or issue litigated at triaJ. 13 Rule l 15(B) of the Rules provides 

that the additional evidence must not have been available at trial. 

4. When determilning the availability of evidence at trial, the Appeals Chamber considers 

whether the party proposing to tender the evidence has shown that it sought to make "appropriate 

use of all mechanisms of protection and compulsion available under the Statut.e and the Rules [, .. ] 

to bring evidence [ ... ] before the Trial Chamber."14 Once it has been determined that the additional 

evidence meets these conditions, the Appeals Chamber will determine in accordance with Rule 

115(B) of the Rules whether the proposed additional evidence could have been a decisive factor in 

reaching the decision at trial. 1
~ 

S. Where the proffered evidence is relevant and credible, but was available at trial, or could 

have been discovered through the exercise of due diligence, che Appeals Chamber may still allow it 

to be admitted on appeal provided the moving party can establish that its exclusion would amount to 

a miscarriage of justice. 16 That is, it must be demonstrated that had the additional evidence been 

adduced at trial, it would have had an impact on the verdict. 17 

10 Notice of Appeal, 3 l Docembor 2008 ("Bikindi'• Notice of Appeal"); Def=ce Appellan1's Brief, 16 March 2009; 
Corrigendum to Defence Appellant's Brief, 19 Ma.-ch 2009 ("Bikindi's Appellant's Brief'); Defence Appellant's Reply 
Brief, 11 May 2009. Soe al,o Prosecutor's Respondent's Brief, 27 April 2004. 
11 Prosecutor's Notice of Appeal, 31 December 2008; Prosecutor's Appellant's Brief, 28 January 2009. See also 
Defense [sic] Re,pondent' s Brief, 20 February 2009. The Pro•ecution did not file areply. 
12 Scheduling Orffl, 20 July 2009. p. 2 ("Scheduling Order"). 
" The Prosecuror "· Fran9oi.r Karero., Case No. lCTR-01-74-A, Decision on the Appellant's Request 10 Admit 
Additional Evidence Pursuant to Rule 115 of the Ru! .. of Procedure and Evidence, 29 October 2008, pa.a. 8 ("Karera 
Decision"), citing The Prosecutor v. ]ldephonse Hu.tegekimana, Case No. ICTR-00-55B-Rllt,is, DecisiOn on Request 
to Admit Additional Evidence, 3 October 2008, para. 5 ("Haugekimo.na Decision"); Mikaeli Mu.himana v. The 
Prosecutor, Case No. ICTR-9S•IB-A, Decision on the Appellant's Request to Admit Additional Evidence Pursuant to 
Rule 115 of the Rules of Procedure lllld Evidence, 12 llliluary 2007, plll'll. 5. 
" Karera. Decision, para. 8, quoting }{ategekimana Decision, para. 5; Ferdinand Nahimana et al. v. The Proseculor, 
Case No. ICTR-99-52-A, Decision on Appellant Jean-Bosco Bnrayagwiza's Motions for Leave to Present Additional 
Evidence PursuElllt to Role 115 of <he Rules of Procedure and Evidence, 8 December 2006, para. 5 ("Nahi.mana et al. 
Rule 115 Decision"). 
,, KarertJ Deci5jon1 para. 8, citing Hategekimana Decision, para. 5. 
•• The Pro,ecu.ror v. Tharcis,e Muvunyi, Case No. ICTR-00-55A-A, Decision on • Request to Admit Additional 
Evidonco, 27 April 2007, para. 7 ("Muvunyi Decision''); Nahima.na et al. Rule 115 Decision, para. 6. 
11 Hategekimana Decision, para. 6, citing MuvunyiDecisioni para. 7; Nahiman.a et al. Rule 115 Dcci&ion, p.era. 6. 
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III. DISCUSSION 

A. The First Motion 

6. The Trial Chamber found, based on the evidence of Prosecution Witaesses AKJ and AKK 
' 

that Mr. Bikindi attended an MRND political rally at a football field in Kivumu in Gisenyi 

Prefecture "in 1993".16 In recounting Witness AKJ's testimony, the Trial Chamber noted that he 

placed the event around 15 May 1993.19 Witness AXK did not recall the specific date in 1993.20 

The Trial Chamber did not convict Mr. Bikindi based on this event. However, other aspects of the 

evidence of Witnesses AKJ and AK.K did underpin his conviction for direct and public incitement 

to commit genocide based on his exhortations to kill Tutsis over a public address system while 

traveling on the Kivumu-Kayove road in Gisenyi Prefecture in late June 1994.21 

7. Mr. Bikindi seeks leave to call four witnesses and himself, and to admit various items 

(including contemporaneous newspaper articles, letters, and diary entries) provided by people who 

saw Mr. Bikindi and his dance troupe on tour in Germany between 2 and 28 June 1993.22 

Specifically, he contends that this evidence undermines the overall credibility and reliability of the 

testimony of Witnesses AKK and AKJ that he attended the rally in Kivumu,23 including testimony 

from Witness AKJ which placed this event on 15 June 1993.24 Accordingly, Mr. Bikindi argues that 

the additional evidence seriously undermines the overall credibility of Witnesses AKK and AKJ 

and demonstrates that the Trial Chamber erred in accepting other aspects of their accounts in 

convicting him. 25 

8. Mr. Bikindi submits that this evidence was unavailable at trial given his Defence team's 

limited resources in investigating nUn1erous allegations. 26 In this respect, he notes that a previous 

mission to Germany was unsuccessful in obtaining this evidence. 27 Mr. Bikindi acknowledges that 

he gave evidence concerning this trip during his testimony, but states that during his testimony he 

mistakenly referred to the year as "1983", rather than 1993. He thus submits that he should be 

"Triall\idgement.patas.141, 183. 
'"Trial Judgemenl., para. 135. 
"'See Trial Judgement, para. 137. 
21 See Trial Judgemen1, paras. 267"281, 285. See also paras. 426,441. 
22 Fi,st Motion, paras. 13, 14, Annexures A to C. See al.,o paras. 14(d) (wherein Mr. Bilcindi refers 10 materials in 
"Annexure D". However, these materials are in fact contained in Annexure C), 23-27. 
"First Motion, paras. 13, 15-22. 31, 32, 35; Reply to Firs I Motion. paras. 22-25. 
24 First Motion, paras. 13, 16 (citing T. 21 September 2006 p. 15); Reply 10 First Motion, para. 23, 
25 First Motion, paras. 17-22. 
"First Motion, paras. 28-35; Reply to First Motion, paras. 15-21. 
27 First Motion, para. 33. 
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allowed to correct this error. 28 In the alternative, he highlights the ineffective assistance of his 

Counsel in conducting investigations at the pre-trial stage. 29 

9. The Prosecution opposes the motion in its entirety30 on the basis that Mr. Bik.incli fails to 

satisfy the threshold test of admissibility under Rule 11S of the Rules. 31 

10. Mr. Bi.kincli has not convinced the Appeals Chamber that this material was unavailable at 

trial. The allocation of investigative resources is a matter of trial strategy which rests squarely 

within the discretion of Counsel; it cannot provide the basis for claiming that material was "not 

available" for the purposes of Rule 115 of the Rules. Furthennore, the Appeals Chamber observes 

that Mr, Bikindi concedes that he in fact testified about this trip during his testimony, Moreover, 

although he mistakenly placed it in the year 1983 rather than 1993, the exercise of due diligence 

during the examination or a careful review of the transcripts afterwards would have identified this 

error. It therefore could have been corrected during tria!.3~ Finally, the Appeals Chamber is not 

convinced by Mr. Bikindi's claim that ineffective assistance of counsel explains the failings in 

earlier investigations. In this respect, the Appeals Chamber notes that Mr, Bikindi changed Lead 

Counsel during the course of the trial. His suggestion that a further investigative mission would not 

have been approved is simply speculation. 33 

11. The Appeals Chamber turns to the question of whether the exclusion of this evidence on 

appeal would result in a miscarriage of justice. The crux of Mr, Bikindi's submissions is that 

Witness AKJ placed him at the rally in Kivumu in June 1993, which is impossible in light of the 

additional evidence. A close review of Witness AKJ' s testimony indicates that there is a measure of 

confusion concerning the date provided for the rally. During the examination-in-chief, the witness 

stated that he could only recall the year as 1993, 34 In cross-examination, the witness clarified that he 

could recall the month, but not the exact date? The English version of the transcripts indicates that 

Witness AKJ initially stated that the rally occurred in May, but then later affumed the month as 

"First Motion, para,. 31-33, 
"'First Motion, paras. 34, 35. 
"Response to the First Motion, paras. 3, 6-21. 
31 Response to che First Motion, paras, 3, 6, 8-13, 17. 
,:, A review of Mr. Bikindi' s Defence Closing Brief makes no montion of this aspect m his l<otlmony in connection with 
the evidence related lo his participation \n rallies. Se. Tho Prosecutor v. Simon Bildnd~ Case No. lCTR-01-72-T, 
Defence Clo,-ing Brief, 25 April 2008, paras. 103. 162, 261-279, 
" First Motion, para. 33. 
34 T. 20 September 2006 p. 47 ("Q. Can you tell the Chember when•· the firs! time you saw him. whon Wes that? Can 
you recall the date? A. I remember the yea,, but I do not romomber the exact date or day. Q. Can you tell us what year 
that was1 A. The very first time I saw him wa, in 1993."). 
'' T. 21 September 2006 p. 15 ("I have told you Iii.at I do not remember the date, the only thing I can remember is the 
month."). 
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June. '
6 

Comments from the Bench at the time suggest that it understood the witness's testimony as 

placing the event in May/7 which is also how his evidence is described in the Trial Judgement, 38 

The French vei:sion of the transcripts, however, clearly reflects that the witness consistently stated 

that the rally occurred in June.'9 

12, It follows from the Trial Judgement, however, that the Trial Chamber was clearly aware of 

problems surrounding the date provided by Witness AKJ. Mr. Bikindi's submissions fail to 

appreciate that, ultimately, the Trial Chamber did not accept the specific date of either May or June 

mentioned during the witness's testimony, and its findings instead referred only generally to the 

event happening in 1993.40 The Appeals Chamber observes that "it is not unreasonable for a trier of 

fact to accept some, but reject other parts of a witness's testimony.',41 Given Witness AKJ's initial 

uncertainty as to when the event happened in 1993, this approach is reasonable, specifically bearing 

in mind the Trial Chamber's view that Mr. Bildndi's participation in the rally was corroborated by 

Witness AKK, who did not provide a date. 

13. Toe Appeals Chamber therefore considers that, at most, the proposed additional evidence 

would taise questions about the reliability of Witness AKJ's suggestion that the rally occurred in 

June 1993, which the Trial Chamber already did not accept In this context, any conflicting 

"Cf T. 11 September 2006 p, 15 ("Q, Witness. could you please kindly tell tho Coun at about what dace -
approximaioly, dare, day and month - could you please tell the Court at about what date that 1993 rally at Kivumu 
football field took pince? A. Thllllk you. The rally [was] hold in the month of May 1993, hu\ I do nol remember the 
exact dare, but H must have been, in any case, around the 15th of May, but I cannot give yon the exact date. All I know 
is that it wa< etound the 15th of May. Thank you. Q. If l wore to put it to you that it probably was on the 6th of June 
I 993, what would you say to that? A. What did you say, Counsel? Well, what I have said is that tho rally took place in 
1993 in the month o! June, but I do not remember tho exact dare."), with T. 21 Septeml;,er 2006 p. 17 ("Q. Well, 
Wimess, it is your testimony that you first saw Bik.iudi in 19!13 in the month of May; is that correct? A. No. No, it was 
in the month of June; il was in [he month of June. Q, In 1993? A. Yes. Q. Could you confirm.- or, could you make it 
clear - clarify, was it in May or June 1993, not 1994 7 A. It is my testimony that it was in tho 1I10nth ofJune. "). 
"T. 21 September 2006 p. 19 ("MADAM PRESIDENT: Counsel, this has been a very misloading cross-examination, 
The wimoss statement 1111d ye.rerday·, testimony have been coincideot, and thi, afternoon when you started wi!h your 
cross-examination the witness confirmed the dare of May 1993 - said it was in June. He could not specify which day of 
May. { ... ) JUDGE ARREY: It's May, May, that is Iris examination-in-chief of yesterday, and your 
oross .. examinntion.''). 
"Trial Judgement, para. 135. 
"T. 21 September 2006 p. 17 ("Q. [..,] f'ouvez-vous, Monsieur le Temoin, indiquer au Tribunal la date approximative, 
le }our ou le moi,, ot le mois approximarjf - je 11• veu,; pas vou., faraer - de aetto reunion de 1993 au terrain de 
football de Kivumu? R. Je vous remercie. Cette reunion a eu lieu en 1993. C't!tait au mots de juin, je ne pew: par me 
rappelrr la date exacte. En tout ttat de cause, ,•,ta.it au.tour du 15. J! ne .sui.r pas en rne..,ure de vouJ' dtmn.er le jorJ,r 
exact, mais je sais bien que c'etait autour du 15. Je vous remercie. Q. Et si je vou, ,uggerais que c'eralt peut-ltre le 6 
juin 1993, qu'est-ce que vou,, rlpondriez? R. Qiu di1-,·-vous ? Mo£, je vou., ai dit qlU/ cett• riunlon a eu lieu en 93. 
C'e,alt au mois dejuin, mais je ne me souviens pas la date. __ de la date exacte."); pp. 19, 20 ("Q, Alors, Monsieur le 
T4moin, }e souhaiterats que vous ... Vous o.wu:. dir que llJ prernidre j'ois que vou.s ovez vu Btkindi, c't.tair ~n. 1993, a.u mots 
de ma.i; est-ce que )t me trompe que vou.f avez dit au. mois de mai? R. Non, non, c'est au mois de jr+in, Q. 1993? R. Oui. 
Q. Je voudrai.r que vous co11firmiez que c'ttait enjutn ... en ma/ ou enjuin 1993. E11juln ou ma/ 9S? R. ]'al dil au mois 
de jui.n..'•). 
•

0 Trial Judgement, para;, 141, 183. The dale montioned in the beading for the re!evani section of the Trial Judgement, 
"Meeting in Kivumu, 1993", is also ielling, in particulet when compared to others which provicle a more specific date. 
See Trial Judgemont, p, 33. 
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evidence concerning Mr. Bikindi's whereabout.I in June 1993 would not itself undennine the 

overall credibility of Witnesses AKJ and AKK, particularly in relation to the other aspects of their 

accounts underpinning his conviction, Mr. Bikindi has therefore not demonstrated that, had the 

additional evidence been adduced at trial, it would have had an impact on the verdict. 

14. Accordingly, the Appeals Chamber finds that the denial of the admission of this evidence on 

appeal will not result in a miscarriage of justice. 

B. The Second Mot.ion 

15. On 27 May 2008, the Trial Chamber denied Mr, Bikindi's request to take judicial notice of 

certain facts related to the composition and activities of Operation Turquoise, a United Nations 

sanctioned humanitarian operation.42 The Trial Chamber reasoned that Mr. Bikindi should have 

raised this matter earlier during the proceedings, rather than five months after the close of the 

Defence case, in particular as the documents had been publicly available for several years. 43 Mr. 

Bikindi has challenged this decision in his appeal.•• 

16. Mr. Bikindi now requests the Appeals Chamber to take judicial notice of the same fact.I 

relating to Operation Turquoise. 45 He submits that these facts, as well as the underlying documents, 

demonstrate that "United Nations armed personnel" were operating in the area, which he submits 

calls into question the likelihood that he incited the killing of Tutsis on the Kivumu-Kayove road in 

late June 1994.46 Alternatively, he seeks admission of the underlying United Nations documents 

under Rule 115 of the Rules in support of his appeal against conviction,47 but does so only because 

the Prosecution clai.ms that it is necessary.48 h1 his view, this material is subject to the general rules 

of admission of evidence or the taking of judicial notice,49 and is not "additional evidence" within 

the meaning of Rule 115 of the Rules.50 

17. Toe Prosecution opposes the Second Motion in its entirety.51 It submits that Mr. Bikindi 

imperrnissibly makes a blanket request to take judicial notice of the contents of the reports, and that 

41 See, e.g., Tharcisse Muvunyi v. The Prosecutor, Caso No. lCTR-2000-55A-A. fodgement, 29 Augu•l 2008, para. 128; 
Muhi.mana •· The Prosecuror, CMc No, lCTR-95-lB-A, Judgement, 21 May 2007, p•r11. 101. 
., The Prosecutw v. Simon Bikindi, Case No. ICTR-2001-72-T, Decision on Requests for Judicial Notice Pursuant to 
Rule 94 of the Rules, 27 May 2008, paras. 2, 7 ("Blkindi Judicial Notice Decision"). 
"Bikindi Judicial Notice Decision, para. 7. 
44 Bil<indi's Notlct of Appeal, paras. 14, 15; Bikindi's Appellant's Brief, para. 43. 
'' Cf. Second Motion, para, 21 with Bikindi Judicial Notice Deci•ion, pm:a. 2. 
"Reply to Second Motion, paros, 2, 4-8, 
41 Second Motion, para,. 1, 3, 25, 33. See also paros. 26-31. 
40 Second Motion, para. 5. 
49 Second Motion, para, 5. 
'

0 Second Motion, para. 5, citing Bikindi's Appellanl's Reply, paras. 3, 4. 
" Response to tho Second Motion, paras. 2, 3, 10-18. 

7 

Case No. lCTR-01-72-A 16 September 2009 



16/09 2009 17:09 FAX 0705128932 ICTR ~008/012 

781/H 
the five proffered facts are irrelevant and do not impact on the impugned verdict.52 It further argues 

that Mr. Bikincli attempts to use Rule 115 of the Rules to remedy his failure to appeal a decision of 

the Trial Chamber which dismissed his request to have judicial notice taken of two of the same 

United Nations reports, and five facts which were substantially the same as those he now proffers.53 

18. As Mr. Bikindi has challenged the Trial Chamber's decision denying his rl:)(juest to take 

judicial notice in his appeal, the Appeals Chamber will consider this matter and, if necessary, the 
relevant facts and underlying material, some of which already form part of the trial record, in its 

consideration of the merits of the case.54 It is therefore not necessary to consider this matter under 

Rule 115 of the Rules. 

C. The Third Motion 

19. In his Third Motion, Mr. Bikindi seeks leave to admit extracts of legislation from various 

domestic jurisdictions and two Rwandan judgements55 which relate to his appeal against 

sentencing.56 The Appeals Chamber notes that both parties agree that the Third Motion should be 

considered moot on the basis that the material does not fall within the scope of Rule 115 of the 

Rules.57 The Appeals Chamber agrees that Rule 115 of the Rules does not apply to case Jaw or 

legislation used for the purpose of illustrating sentencing practices in national jurisdictions.5" The 

Appeals Chamber will consider this material when detemlining the merits of the case. 

D. The Fourth Motion 

20. The Trial Chamber found that Mr, Bildndi traveled the main road between Kivumu and 

Kayove in Gisenyi Prefecture towards the end of June 1994 and publicly exhorted the killing of 

Tutsis based on the evidence of Witnesses AKJ and AKK. Witness AKK testified that this incident 

occurred before the killing of Fathe, Gatore and Kalisa. 59 The Trial Chamber also reviewed 

extensive Defence evidence concerning the death of Father Gatore, which placed it in April 1994, 

and concluded that this evidence raised doubt as to whether he was killed in June 1994.60 

" Response to the Second Motion, para. 2. 
!J Response 10 the Second Motion, paras, 12, 13. 
" See Motion of 9 April 2008, Annexure A; Bikindfs Appellant's Briof, paras. 41•48; Bikindi's Appellant's Reply, 
p,a,:as, 27-31. 
' lhird Motion, para. 14. The proffored legislation and jurisprudence are contained in Annexures A-E. 

'°Third Motion, paras. 15-22; Reply to Third Motion, paros. 12·16. 
57 Third Motion, paras. 3, 15; Response IQ Third Motion. para. 3; Reply <o Third Motion, paras. 2, 5. 
·" This matorilll is alre.ady before the Appeals Chwnber. Su Corrigendum 10 Defense [sicJ Appellon1' s Brief, Annexures 
A-B; Defense [sic] Respondent's Brief, para. 54, Annexutes A ond B. 
"Trilll Judgement, paras. 272, 273. 
'°Trial Judgement, paras, 333,334. 
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Nonetheless, the Trial Chamber was not persuaded that this doubt called into question Witness 

AKK's credibility concerning his related observations of Mr. Bikindi at the end of June 1994.61 

21. Mr. Bikindi seeks leave to present additional testimonial and documentary evidence which 

further confinns that Father Gatore and Kalisa were killed in April 1994 and not June 1994 as stated 

by Witness AKK.62 He also requests the Appeals Chamber to admit material related to Gaccu:a 

proceedings in Rwanda which further corroborates April 1994 as the date of killings of Father 

Gatore and Kalisa. According to Mr. Bikindi, this material indicates that no witness, including 

Witnesses AKK and AIU, has implicated Mr. Bikindi in the genocide in Kivumu, and that Faustin 

Bagango, the former Bourgmestre of Nyamyumba Commune, was responsible for the killings of 

Father Gatore and Kalisa and inciting genocide in the area. 63 In addition, he seeks leave to present 

evidence that Witness AKK did not attend a particular school in 1992, as he stated during his 

testimony. 64 He also presents an affidavit from his investigator related to the distances aloug the 

road from Kayove to Kivumu. 6
; Finally, Mr. Bikindi submits two affidavits from himself related to 

the ineffective assistance of his co-counsel in failing to raise these matters during cross

examination. 66 

22. Mr. Bikindi contends that this evidence undermines the credibility and reliability of the 

mam witnesses underpinning his conviction, in particular bearing in mind the confusion concerning 

the dates. 67 He submits that it illustrates his claim of ineffective assistance of counsel during cross

examination. •a 

23. With respect to availability at trial, Mr. Bikindi contends that he could only raise his claim 

of ineffective assistance of counsel on appeal.69 He further submits that he had to limit his evidence 

of Father Gatore' s killing at trial in order to keep his witness list to a reasonable length. 70 According 

to him, given the Trial Chamber's "illogical approach" to Witness AKK's evidence on this incident, 

it only then became necessary to further clarify the truth surrounding it.71 In addition, he contends 

that he only Ieamed the significance of Kalisa' s death at trial and therefore did not have the 

opportunity to properly investigate the circumstances surrounding it. 72 He adds that the records of 

•• Trial Judgement, paras. 272, 334. 
'"Fourth Motion, paras. )4, 17-21, 27; Reply to F01Jrth Motion, paras. 6-9, 11-21. 
" Fourth Motion. paras. 14, 24-26, 28-31; Reply lo Fourth Motion, paras. 6, 9, 12-14. 
64 Fourth Motion, paras. 14, 23; Reply to Fourlb Motion, para. 19. 
" Fourth Motion, para. 14; Reply to Fourth Motion, pora. 18. 
00 Fourth Motion, paras. 14, 22 . 
• , Fourth Motion, para. 19; Corrigendum to Fourth Motion, para, 38; Reply to Follrlh Motion, paras. 6-8, 11-14, 21, 22. 
68 Fourth Motion, para. 39. 
"Fourth Motion, paras. 34, 36. 
70 Fourth Motion, para. 34. 
71 Fourlb Motion, para. 34. 
72 Fourth Motion, para. 34. 
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the Gaea ca proceedings could only be discovered subsequent to his trial and that in the course of 

this research he also obtained attestations from various Gacaca participants.73 

24. The Prosecution opposes the Fourth Motion in its entirety.74 It submits that Mr. Bikindi is 

attempting to use Rule 115 of the Rules to raise issues which were already addressed at trial and 

adduce evidence similar to that which Wll.S previously put before the Trial Chamber.75 It further 

contends that the proffered material does not qualify for admission under Rule 115 of the Rules.76 

25. The Appeals Chamber is not satisfied that Mr. Bikindi exercised due diligence in obtaining 

and presenting this material at trial. As stated above, the allocation of defence resources cannot 

justify a delay in bringing evidence before the Tribunal.77 While it is true that the records of the 

Gacaca proceedings which occurred after Mr. Bikindi's trial were not avaib1ble, Mr. Bikindi has 

not justified why the underlying evidence could not have been obtained at trial, Mr. Bikindi has also 

failed io demonstrate why he could not have raised his concerns with respect to the ineffective 

assistance of counsel at trial, in particular bearing in mind that he obtained a new Lead Counsel 

during the course of the proceedings. Finally, Mr. Bikindi made no submissions related to the 

availability of the evidence concerning Witness AKK's schooling or the distances between Kayove 

and Kivumu. 

26. The Appeals Chamber is equally not convinced that the exclusion of this material on appeal 

would result in a miscarriage of justice. The Trial Chamber already accepted that the Defence 

evidence at trial raised doubt as to whether Father Gatore was killed in June 1994, as was stated by 

Witness AKK.78 The Trial Chamber also noted that Father Gatore's killing was linked with that of 

Kalisa.79 Consequently, the Appeals Chamber does not consider that additional evidence that these 

killings occurred in April 1994 or with respect to who was responsible for them would have had an 

impact on the verdict. Toe main question is whether the Trial Chamber properly assessed the 

evidence of Witness AKK in light of this conclusion, which will be addressed on its merits in the 

Appeal Judgement. 

27. Mt. Bikindi has also not demonstrated that the additional evidence relating to the Gacaca 

proceedings would have had an impact on the verdict. As a general matter, the Appeals Chamber 

does not consider the alleged failure of witnesses to discuss an appellant's activities in separate 

73 Fourth Motion, para. 35; Reply to Fourth Motion, paras. 5, 6. 
" Rcspon,e ro Fourth Motion, paras. 2·9, 14, 20, 22, 26 [sic]. 
75 Response to Fourth Motion, paras. 3·9, 20. 
76 Ro,ponse to Fourth Motion, paras. 3, 12, 14, 15, 17-Zl. 
n See supra para. 10. 
"Trial Judgomenr, paras. 272, 334. 
19 Trial Judgement, para. 273. 
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trials involving different accused sufficiently serious to call into question the reasonableness of the 

Trial Chamber's findings on appeal. so 

28. In addition, the Appeals Chamber notes that Mr. Bikindi's declare.lions pertaining to his 

claim of ineffective assistance of counsel concern the cross-exiunfoa.tion of Witness AKJ, not 

Witness AKK, who actually testified about when the killings of Father Gatore and Kalisa occurred. 

Finally, Mr. Bikindi's submissions related to the availability of the evidence concerning Witness 

AKK' s schooling, as well as the distances along the Kivumu-Kayove road, do not clearly 

demonstrate how this evidence would have impacted the verdict, bad it been available at lrial.81 

29. Accordingly, the Appeals Chamber denies the admission of this additional evidence. 

DISPOSITION 

30. For the foregoing reasons, the Appeals Chamber DISMISSES Mr. Bikindi' s motions. 

Done in English and French, the English version being authoritative. 

Dated this 16111 day of September 2009 
At The Hague, 
The Netherlands. 

'° Cf. Juwfru;_/ Kajelijeli v. The Prosecutor, Case No. lCTR-98-44A-A, Judgcmoml, 23 May 2005, para, 176 ("[T]o 
&uggest that if something were true a witness would have included it in a sta1emen1 or a confession Jetter is obviously 
speculative and, in general, it cannot substantiate a claim that a Trial Chamber erred in assessing the witness's 
Cl'Qdibility.") ("Kaj•lii•li Appeal Judgement"). See al.ro Georges Andorj'Ofl Nderubumwe Ruraganda v. The Prosecutor, 
Case No. ICTR-96-3-R, Decision on Requests for Recon&ideration, Review, Assignment of Counsel, Disclosure, and 
ClarificaLion, 8 December 2006, para. 13 (relying on the above quoted passage from the KaJelijeli Appeal Judgement 
with respect to testimony by wimesses in separate judicial proceedings). 
"' Reply to Fourlh Molion, paras. 18, 19. With respect IO the evidence relared 10 the distances, Mr. Bikindi simply 
submits that the distances are crucial to understanding how the Ttial Chamber undervalued the evidence of his 
movements "' well as those of Opiratwn Turquoise, Mr. Bikincli concedes however !hat the Trial Chamber traveled 
thi& route during t.hc .site visit. These issues will be addressed on the medts in the. Appeal Judgement 
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