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Prosecutor v. Yussuf Munyakazi Case No. ICTR-97-36A-T

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chamber [, composed of Judge Florence Rita Arrey, Presiding,
Mparany Mamy Richard Rajohnson and Aydin Sefa Akay.

NOTING the orders to the Defence to file its Motion for Protective Measures not later
than 30 June 2009';

BEING SEIZED OF the Defence Motion for Protective Measures, filed on 30 June
2009;

CONSIDERING the Prosecution Response, filed 02 on July 2009;
HEREBY DECIDES the motion.

INTRODUCTION

1. The Defence case is scheduled to begin on 31 August 2009 and runs until 18
September 2009. This motion for protective is brought under Article 21 of the Statute of
the Tribunal and Rules 54, 69 and 75 of the Rules of Procedure and Evidence. The
Defence seeks protective measures for all its anticipated witnesses who will testify during
the Defence case. >

2. The Prosecution objects to the entire motion, submitting that the Defence has not
identified the specific witnesses for whom the protective measures are sought nor does its
contain any justification for the requested protective measures. Secondly, that in order to
meet the criterion of “real fear underscored by an objective basis” stipulated in the
Bagosora decision, the wittiness’s subjective fear is insufficient and must be underscored
by objective considerations. Therefore, submits the Prosecution, the Defence should have
filed supporting material, including affidavits and reports on the current security situation
in locations where the witnesses reside so as to enable the Chamber make an objective
assessment.’

DELIBERATIONS

3. Pursuant to Article 19 of the Statute, the Tribunal must conduct its proceedings
with due regard for the protection of victims and witnesses. Article 21 obliges the
Tribunal to provide in its Rules for the protection of victims and witnesses. Such
protective measures shall include, but shall not be limited to, the conduct of in-camera
proceedings and the protection of the victim’s identity. Rule 75 of the Rules elaborates
several specific witness protection measures that may be ordered, including sealing or

" Prosecutor v. Munyakazi Case No. ICTR-97-36A-T.; Scheduling Order Following the Pre-Defence
Conference , (Rules 54 and 73ter of the Rules of Procedure and Evidence) 9 June 2009

? Defence Motion

3 Prosecutor Response, para. 5.(a-b)
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expunging names and other identifying information that may otherwise appear in the
Tribunal’s public records, assignment of a pseudonym to a witness, and permitting
witness testimony in closed session. Subject to these measures, Rule 69 (C) requires the
identity of defence witnesses to be disclosed to the Prosecution in adequate time for
preparation.

4. According to the well established jurisprudence of the Tribunal, the witness’
subjective expressions of fear must be underscored by objective considerations to justify
the grant of protective measures.’ The practice of the Tribunal requires the moving party
to demonstrate such objective basis through affidavits attesting to the state of insecurity
in the witness’ place of residence, the presence at such place of individuals either related
to, friends with, or otherwise supportive of the accused, or other circumstances
demonstrating that if the identity of the witness(es) and the fact that they may testify
before the Tribunal are known, such witness(es) may face danger to their lives or to the
lives of their family members.’

5. The Defence submits that its witnesses fear that they may be threatened,
assaulted, or killed if their identities were revealed to anyone and the adverse
consequences that they or their families may face upon their return to Rwanda. While the
Defence does not provide any material in support of its Motion, it makes reference to the
Appeal Chamber and Trial Chamber decisions regarding the referrals under Rule 11bis
in which it was found that Defence witnesses could justifiably fear that disclosure of their
participation in the proceedings in Rwanda would threaten their safety and security.®

6. The Chamber finds that the Defence has only stated the fears of its witnesses, but
have not provided any evidence to support this assertion. The Chamber notes that the
conclusions arrived at by Appeal Chamber and Trial Chamber regarding the referrals
under Rule 11bis had to do with witnesses testifying before the courts in Rwanda and not
before the ICTR thus, that cannot be consider as basis for granting protective measures.

* The Prosecutor v. Rugambarara, “Decision on the Prosecutor’s Motion for Protective Measures for
Witnesses”, 28 Ocotber 20085, para, paras. 6, 7, The Prosecutor v. Renzaho, “Decision on the Prosecutor’s
Motion for Protective Measures for Victims and Witnesses to Crimes Alleged in the Indictment”, 17
August 2005, para. 7; The Prosecutor v. Bagosora et al, “Decision on the Extremely Urgent Request Made
by the Defence for Protection Measures for Mr. Bernard Ntuyahaga”, 13 September 1999, para. 28.
’Prosecutor v. Rukundo, Decision on Defence Motion for Defence of Witnesses (TC), 16 May 2007; para 6.
¢ Defence Motion para.12, See the decisions referred to in footnote 1 and 2.
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FOR THE ABOVE REASONS, THE CHAMBER
ORD RS that:

7. Without prejudice to the Defence case, the Defence should re-file within four (4)
days »f this decision its motion for protective measures with reference to and attaching
suppc rting evidence on which the motion is based.

Arusl a, 06 July 2009, done in English.

G 2 4@/1 /)
F orence Rita Arrey Mparany Rajohnson “" £ Aydin Akay

Presiding Judge q Judge Judge

[Seal ijl_ggs'g_lfribunal]
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