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57/H 
1. The Appeals Chamber of the International Criminal Tribunal for the Proset:ution of Persons 

Responsible for Genodde and Other Serious Violations of lnwmaLional Humanitarian Law 

Committed in the Territory of Rwandia and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States, between I January and 31 

December 1994 ("Appeals Chamber" and "Tribunal", respectively) is seized of an appeal by 

Tharcisse Muvunyi, filed on 14 April 2009, 1 against a decision of 3 April 2009 by Trial Chamber 

III ("Trial Chamber"), denying him ~rovisiunal release. 2 The Prosecution has not responded.3 

! 
INTRODUCTION 

2. On 29 August 2008, the Appeals Chamber reversed Mr. Muvunyi's convictions on three 

wunts of genocide, direct and public incitement to commit genocide, and other inhumane acts as 

crimes against humanity as well "s his scntent:e of 25 years of imprisonment entered by Trial 

Chamber II on 12 September 2006."' I! ordered a retrial limited to the allegation under Count 3 of 

the Indictment (direct and public incitement to commit genocide) related to a speech Mr. Muvunyi 

purportedly gave at the Gikore Trild<: Centcr. 5 The Appeals Chamher further ordered Mr. Muvunyi 

to remain in the custody of the Tri~unal pending his rctrial. 6 

3. On 28 November 2008 ~d 14 January 2009, Mr. Muvunyi requested to be provisionally 

released to a "safe house" in TaJzania under the control of the Tribunal.7 The Presiding Judge of 

the Trial Chamber denied the rbquest on 29 January 2009.x In the decision, he noted that the 

Prosecution did not object to pro~isional release and that there was no risk that Mr. Muvunyi would 

flee.~ However. he reasoned that continued detention was "not disproportional and required by the 

interest of justice" in view of .the severity of the remaining charge. 10 He further noted that the 

Chamber was ready to start the proceedings. 11 On 9 Fl'bruary 2009. Mr. Muvunyi sought 

rct:onsideration of the decision by the full henc:h. 12 

1 Accused Tharcisse Muvunyi's Appeal of the Trial Chamber'~ Denial of Provisional Release. 14 April 2009 
(" Appe11I"). 
2 The Prosecutor v. Tharci.rse Muvunyi, Case No. ICTR-2000-55A-R65, Decision on Defence Motion for 
Reconsideration of Decision Denying Provisional Release. 3 April 2009 ("Impugned Decision"). 
J The Prosecution also did not oppo~ the motion before the Trial Chamber. See Impugned Decision. para. 7. 
4 

Tharcisse M11v11nyi v. The Prosett1tor, Case No. ICTR-2000-55A-A. Judgement, 29 August 2008 ("M1tl'11nyi Appeal 
Judgement"), paras. I. 3, 4, 171. 
~ M1tl'1tllyi Appeal Judgement, paras. 148, I 7 I. 
6 Muv1myi Appeal Judgement, para.' 17 I. 
7 

Impugned Decision, para. 4; Th(! Pro.1ec11tor 1·. l'hurcisse M111•1111y1, Case No. ICTR-2000-55A-R65, Decision on 
Defence Motion for Provisional Release, 29 January 2009 ("Decision of 29 January 2009"), para. 3. 
K Decision of 29 January 2009, p11ra. 5. 
~ Decision of 29 January 2009, parjt.o;. 4. 5. 
10 Decision of 29 Junuary 2009, pa,a. 5. 
11 Decision of 29 January 2009, pia. 5. 
12 Impugned Decision, para. 5. ! 
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4. The Trial Chamber denied Mr. Muvunyi's request for reconsideration of the Decision of 29 

January 2009 in the Impugned Decision. IJ It reasoned thal the proceedings were at an "extremely 

advanced stage of the trial - on Lhe verge of beginning retrial" on a serious charge which could 

carry a sentence up to 25 years of imprisonmcnt. 14 In view of this and the fact that Mr. Muvunyi 

had already heen detained for 8 y~rs. it also considered that he was a flight risk, in particular 

recalling that he did not voluntarily/ surrender Lo the Trihunal. 15 Furthermore, it noted that a "safe 

house" is not intended to detain oqcupants, hut rather to prote<.:I them from oulsidc threats. 16 As 

such, "if [Mr. Muvunyi] were to be accommodated in a sak house with a view Lo his continued 

detention, it would not constitute a provisional release, hut a variation of his detention which falls 

under the jurisdiction of the President of the Trihunal pursuanl to Rule 64". 17 Finally, the Trial 

Chamher noted that Mr. Muvunyi had merely averred and had not shown proof in his submissions 

that he would not be a flighl risk or Lhat the Tribunal could adequately guard him in a "safe 

house". 1
K 

5. Mr. Muvunyi contends that Lhe Trial Chamber erred in denying hjrn provisional release. 19 In 

this respecl, he notes that he has been hcld for nearly 9 years, Lhe Prosecution does not oppose his 

release. and he is neither a flight risk, as the Presiding Judge originally noted in the Decision of 29 

January 2009, nor does he po~ a danger to anyone. 20 Conseguently, he submits that there are no 

impediments to his release, and as such the Trial Chamber has acted unreasonably in denying his 

request? 

DISCUSSION 

6. A decision on provisional release by a Trial Chamber under Rule 65 of the Rules of 

Procedure and Evidence of the Tribunal ("Rules") is discrcthmary. 22 Accordingly, the relevant 

inquiry is whether the Trial Chamber correctly exercised its discretion in reaching that decision, not 

whether the Appeals Chamber agrees with it.2
1 

The Appeals Chamber will only overturn a Trial 

n Impugned Decision. para. 18. : 
14 Impugned Decision. parn. 15.: 
1., Impugned Decision. para. 15. i 
16 lmpugned Decision, para. 16.' 
17 Impugned Decision, para. 16. 
1
~ Impugned Decision, p<1ra. 17; 

IQ Appeal, para. 6, p. 4. 
20 Appeal, parn. 11. 
:, Appeal, paras. 6, 11, p. 4. 
2~ Edouard Kuremera et al . . 1•. The Prn.~eclllor, Case No. ICTR-98-44-,\R65, Decision on Matthieu Ngirumpalse's 
Appeal Against Trial ChamJ>cr's Decision Denying Provisional Relea~e. 7 April 2009 ("Karemera et "'· Appeul 
Decision"), para. 4. See al.w!Pro.n1c11tor r·. Jadrunku Prlic' et ul .. C,1se No. IT-04-74-AR65.I I. Decision on Praljak's 
Appeal of the Trial Clrnmbet's 2 December 2008 Decision on Provisional Release, 16 Deccmhcr 2008 (''Prlic et ul. 
Appeal Decision"), para. 4. . 
~., K<Jremera et al. Appeal Decision. para. 4; l'r/ic' el al. Appeal Decision, para. 4. 

3 
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Chamber's decision on provisional release where it is found to be: (i) based on an incorrect 

interpretation of governing law; (ii) based on a patently incorrect conclusion of fact; or (iii) so 

unfair or unreasonable as to constitute an abuse of the Trial Chamber's discrction.24 

7. Under Ruic 65(8) of the Rules, a Trial Chamber may order provisional release only if it is 

satisfied that, if released, the accuse(! will appear for trial and will not pose a danger to any victim, 

witness or other person and afler giving the host country and the country to which the accused seeks 

to be released the opportunity to be heard. 25 

8. The Appeals Chamber rec~lls that the relevant factors in considering a request for 
I 

provisional release as well as the /weight to be accorded to them depend upon the particular 
I 

circumstances of each case. 26 A re➔cw of the Impugned Decision and the Decision of 29 January 
' 

2009 reflects that the fact that the ctjmmcnccment or Mr. Muvunyi · s retrial is imminent on a serious 

charge of direct and public incitement to wmmit genocide was a key factor in denying provisional 

release. 27 The Appeals Chamber agrees that the advanced stage of Mr. Muvunyi's case, including 

the impending commencement of his retrial may constitute a reasonable basis lo deny provisional 

release, in particular in the absence of any humanitarian reasons. 2K Mr. Muvunyi points to no error 

in the Trial Chamber's findings ~n this consideration. Consequently, the Appeals Chamber can 

identify no discernible error on the part or the Trial Chamher in denying provisional release on this 

basis. Therefore, the Appeals Cha'1ber does not need to address Mr. Muvunyi's other arguments on 

appeal. 

DISPOSITION 

9. For the foregoing reasons,: the Appeals Chamber DISMISSES the Appeal. 

Done in English and French, the Englis~ ·. 
1 

,~ ~i authoritative. 

Done this 20th day of May 2009, ~-..,~ 
At The Hague, ~~\ f~l'/ Judge Fausto Pocar 
The Netherlands. ~I" Presiding 

[Seal of' the Tribunal] 

24 Karemera et al. Appeal Decision, ~ru. 4; Prlu' er al. Appeal Decision. para. 5. 
2
~ Karemera et al. Appeal Decision, ~ra. 1 O; Prlic' el al. Appeal Decisinn, para. 6. 

26 Prli<' et al. Appeal Decision, para. 7. 
2
·
1 Impugned Decision, para. 15; Deci~icm of 29 January 2009. para. 5. The tnal is set to start on 18 June 2009. See T. 29 

April 2009 p. 15. ll1e trial was origihally scheduled lo start on 12 January 2009, but counsel for Mr. Muvunyi did not 
appear before the Trial Chamber al /lhat lime and instead sought to postpone its wmmencemenl. See Decision of 29 
January 2009. para. 5. / 
2
R See, e.g., Prli<! el al. Appeal Dotjsion, para. 7 ("Moreover, an application for provisional release brought at u late 

stage of proceedings, and in particuWar after the elose of the Prosecution case, should only be granted when serious and 
sufficiently compelling humanitaria• reasons exist"). 

4 
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