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THE APPEALS CHAMBER of the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International HumaniLarian Law 

Committed ln the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Terrliory of Neighbouring States between l January and 

31 Decembe:r 1994 (" Appeals Chamtx-:r" and "Tribunal", respectively), 

BEING SEIZED OF the "Req~ie urgente demandant u.n dilai supplemen.taire pour faire appel de 

la decision de la chambres [sic] de premiere instance I: 'Decision on Ndindabahizi's Motion for 

RcconsideraLion or Certification to Appeal Decision of 5 March 2008 on Disclosure of Closed 

Session Testimony' du 13 no'l>embre 2008. refue le 2 decemhre 2008'', filed by Elllmanuel 

Ndindabahlzi (''Applicant") on 12 December 2008 ("Motion"); 

NOTING that the Prosecution did not file a response to the Motion; 

NOTING that on 5 March 2008, Trial Chamber I of the Tribunal ("Trial Charnber") rejecl.ed a 

request filed by the Applicant for variation of protective measures to enable communlcation of 

closed session testimonies and sealed exhibits with respect to cenain witnesses, having found no 

basis to vary the witness protection measures in relation to these witnesses; 1 

NOTING that on 13 November 2008, the Trial Chamber denied the Applicant's request for 

reconsideration or certification to appeal the Decision of S March 2008;2 

RECALLING that on 22 January 2009, the Appeals Chamber found thac the right of an applicant 

to lodge an appeal against a decision taken by a Trial Chamber pursuanl to Rule 75 (G) of the 

Tribunal's Rules of Procedure and Evidence ("Rules'') after the close of trial and appeal 

proceedings, must equally apply where an applicanL, after the close of trial proceedings, seeks Lo 

1 Tlie Prmet.111/<>r 11. Emmanuel Ndirulabahlil, Case No. 1CTR-01-71-R75, Decision on Disclor,;UJ'C of Closed Sc.~sion 
Testimony of Witness~ CGE, COX, CGF, COB and COW', 5 March 2008 ("Deci,;ion of S Murch 20011"), pp. 2, 3. On 
9 Seplcmbcr 2008. chc Appc11li; Chamber denied an appeal filed by the Applicant against the Decision of 5 March 2008. 
The Appc11ls Chamber found that the matl.cr WAs not properly before lhe Appeal11 Chamber, boc11usc the Applic11nl bad 
previ0\lsly filed P rcquc11L for reconsideration of the Decii;ion of 5 March 2008 which Willi still pending before the Trial 
Chamber. Emnw.nuet Ndindabahizi v. The Pro:recutor, Case No. ICTR-01-7J-R7S, Dcei:don on Em1nanueJ 
Ndinclabahiti' 11 Appllc11tion Concc:.l'ning V111i1nion of Protective Measures, 9 September 2008, pp. 2, 3, 
2 The Prosecutor ,,_ Emm.anuel Ndindabahizi, Case No. ICTR-2001-71-R, Dcci5iOn on Ndindabahizi'11 Motion for 
Recom1iden1tion or Ccrtificalion ,o Appcnl Decision of 5 March 2008 on Disclosure or Closed Session Testimony, 13 
Novc:mber 2008 ("Det:ision of 13 November 2008"), para. 10. The Appeals Chamber recalls iL'i decision in Nfyitegttkr;,, 
in which it he1d thul Ruli; 73 or the Rules ill only 11ppllc11blc during the proceedings before 'Trill.I Chambers. 1t follows 
thal an applicant need not invoke this provision to appeal decisions made by a Toal Chamber during the posH1ppeaJ 
phase or his c1111e. S«t T/&1t Pro,1·tc11tar v. Eliz.6r Niyiteyeka, Case No. JCTR-96-l4-R7S, Dc<:isian on Motion for 
Clarilicalion, 20 June 2008, para. 13. The Appea1s Chamber notes that, in the present case, the Applicanl is in the p0l'lt• 

appeal phase of proccedingx: he h1.1K been convicLod and ls cu1·rently aw11lting transfer lo a third Stace. The Appeals 
Ctuunbcr ii; lhcrefore of lhe view that, in light of the particular circ1.1mstancc11 of thi!i case, it is in the intercsls of justice: 
for the Appeal!! Chamber to consider lhc: Applicnnt'1> ap~I against lhe Trial Ch11mbcr's Decision of 13 Navembc.1· 2008 
denying the Applic1ml's request for reconsidoration or certification to appeal the deci11ion of S March 2008. 
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rescind, vary or augment a decision on protective measures ordered in bis or her own case pursuant 

to Rules 69 and 75 of Ihe Rules;3 

NOTING that on 9 February 2009. the Applicant filed a .. Reaction urgenle a la 'Registry's 

Submission under Rule 33 (B) of tne Rules on {the] Order to the Registrar eonceming Emmanuel 

Ndlndabahiz.i's [A]ccess to [D]ocuments of 22 January 2009"' ("Response of 9 February 2009")~4 

NOTING that ln his Motion, the Applicant seeks an exionslon of lime to appeal the Decision of 13 

November 2008 until he settles in the State in which his sentence is to be served,' arguing that the 

Decision of 13 November 2008 was only served on him on 2 December 2008 an~ that he no longer 

has access to his files because he followed the instructions received on 24 November 2008 from the 

Commander of the United Nations Detention1 Facility in Arusha ("UNDF') to prepllt'e his luggage 

because his transfer to a third Si.ate was imminent;6 

RECALLING that on 22 January 20091 the Appeals Chamber ordered the Registrar, pursuant to 

Rule 33(B) of the Rules, to make a written submission to the Appeals Chamber, explaining whether 

ac present and until his transfer to a third State, the Applicant continues to have access to both th~ 

appropriate facilities and the flies and documentation required to prepare bis appeal against the 

Decision of 13 November 2008~7 

CONSIDERING the correspondence from the Applicant to the Commander of the UNDF dated 26 

January 2009, wherein the Applicant explains that, in anticipation of his imminent transfer, he 

packed his documents and therefore, whilst be still has possession of these materials, his access to 

them is more ditlicult;6 

3 Tht1 Frrn1:c1#or "· En1111anuef Ntiinl.lubalii:i, C11.sc No. ICTR-200l•7J-R75, Order to the R.egisttar Concerning 
Emmanuel Ndindabahizi's Access LO Documents, .22 January 2009 ("Order of 22. Jam.111ry 2009''), p. 3. 
4 The A9Peial11 Chamber nows that in his Re11ponse af 9 :February 2009, the Applicant also requests that the Appeals 
Chamber order the Registrar to: 1) explain wh:y the Appllc11nt waK effectively pul cm "sl.llnd - by" by the UNDF pending 
his Lrill'lsfcr lo II lhird State, with the result that be was unable lO access bi'l tiles; 2) conrlI111 10 the Applic1t.11t that he may 
\mpack and access his judicial files; and 3) notify the Applicant in adv1111ce of his 1:ran11fcr to tl lbircl S~\c. i10 th111 he 
may r&p11ck llis e.ff001.t1. The Appelll11 Chumber wm noL consider the 1111.i.d first and third liUbmissionli of the Applicant, 
since they go beyond bis original request for additional time lQ file hili appeal IU'lti] he scttlc1, in the Ktnlc in which he 
will 11erve hix Hcntcnce. s~, Re11pon11c of 9 February 2.009, para. 13. 
' Motion, p. S. 
"Motion. p. 5. See al.rD Rc11pon11i:i of 9 Fobru11ry 2009, para. 10. 
7 See Order of 22 Jan11a:ry 2009, p. 3. 
1 See Con-espondoncc from "Emmunuel Ndindab11hiii lo tho Com.man~r or the UNDF dat.cd 26 January 2009, 8.1.tachcd 
t\S Annex A to lhc R~gisu-y's Submission under Rule 33{13) of the ~Illes on Order to the RegisLrar concernins 
Emmanuel Ndind11bahiz.i't1 Acce1111 ta Documentff or 22. J11nunry 2009, fi1ccl on 2.8 fonuary 2.009 ("Registrar's 
Submi~sion"), pllrllli. 3, i. 
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CONSIDERING that on 28 January 2009, the Registrar submitted that the Applicant continue~ LO 

have access Lo the appropriate facilities, files, and documentation required lo prepare his appeal 

against the Trial Chamber's Decision of 13 November 2008;9 

CONSIDERING therefore that since the Applicant has had continued acces11 lo his files, he has 

failed 10 demonstrate that for the filing of his appeal he needs additional time until after his transfer 

to the State in which his sentence is to be served; 

CONSIDERING that at the time the Applicant filed the Mot.ion, the Rules did nol specify a time 

limit for the filing of appeals against declsions taken, after the close of trial proceedings, under RuJe 

75 of the Rules;JO 

CONSIDERING that for the purposes of proceedings management, lt is appropriate to est.ablish 

time limits for the briefing in this case; 11 

FOR THE FOREGOING REASONS, 

GRANTS the Applicant's request for leave to appeal the Decision of 13 November 2008: 

ORDERS the Applicant Lo flle any appoal within 15 days of the filing of this decision; 

ORDERS the Prosecution to file any response within 10 days of the filing of the appeal~ 

ORDERS the Applicant to file any reply within four days of the filing of the response; 

INSTRUCTS the Registrar to take the appropriate steps to ensure that the Applicant is able to 

access hill judicial files in order to prepare hls submisslons in this matter; and 

DISMISSES the remainder of the Motion. 

Done in English and French, the English version being authoritative. 

9 Registrar's Submi!ision, par1111. 3, 7. 
iv Stie Order of 22 Januacy 2009, p. 3. It is noted that Rule 75 of lhe "Rules was amended on 2 February 2009, during a 
plenary ll~~sion of the Judge,; of the Tribunal. This provi!IIOl'I now preHCribcs time lim.illi for the: submission of appeals 
lmd i·ehttcd filings that concern decisions made unc1cr Ru)cs 69 and 75(A) and (G), of the Ruler.. Ser Rule 75(J) of Lhe 
RuleR. Set! also Georg'1.T Andem,n Nderubumwt1 Ru1aganda 11, TIU! Prouculor, Case No. ICTR.-96-3-R, Decision on 
Ocorie11 A. N. Runtganda's Molion for Leave to File an Appeal against tbe Trial Chamber's Decision of J April 2008 
and an Extension of Time:, 16 Februll?)' 2009 ("RuragMda Oeci/lion .. ), p, 2. 
11 See Order or 22 January 2009, p. 3. Set! also Rutagant'kl Decision, p. 2. 

Case No. ICTR-0l-71-R75 4 19 Fcbr1,1ary 2009 




