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1. The Appeals Chamber of the Internatienal €riminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serous Violations of International Humanitarian Law
Committed jn the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territery of Neighbouring Statcs, between 1 January and 31
Dccember 1994 (“Appeals Chamber” and “Tribunal”, respectively), is seized of the “Appeal of
Mathieu Ngirumpatsc against the Decision of Trial Chamber IO dated 17 Septcmber 2008
(“Appeal”) by Mathicu Ngirumpatse (“Ngirumpatse™) filed on 24 November 2008.

A. Background

2. On 17 September 2008, the Trial Chamber rejected Ngirumpatse’s request for
recnﬁsidcratiOn of a warning to Commsel for failing to comply with the Trial Chamber’s previous
orders to file information in accordance with the requircments of Rule 73ter of the Rules of
Procedure and Evidence of the Tribunal (“Rules”), and to reduce the number of witnesses.! In the
same decision, the Trial Chamber also refused to recomsider its decision limiting the lime allotied (o
the presentation of Ngirumpatse’s Defence case to 40 hours, and ordered Ngirnmpatse to reduce the

number of wilnesses lg 35.2

3. On 24 September 2008, Ngirumpatse applied to the Trial Chamber for cettification to appeal
this decision,® which was granted on 24 October 2008.*

4, On 30 October 2008, Ngirumpatse requested additional ime to file his Appeal Brict,” which
was not opposed by the Prosecution,® On 17 November 2008, the Appeals Chamber granted the
request and authorized Ngirumpatse to file the appeal within seven days.”

5. Ngirumpaise filed the present Appeal on 24 November 2008. The Proseculion filed its
Response opposing the Motion on 1 December 2008." Ngirumpatse replied on 5 Deceraber 2008.°

! Decision on Mathien Ngirumpatse’s Molions for Reconsideration and Extension of Time-Lirmits for the Presentation
of his Case, 17 September 2008 (“Impugned Decision™}, p. 6.
? Tmpugned Decision, pp. 6, 7. It further ordered him to file the final list of 35 witnesscs, and 1o file his motion o admit
evidence in written form in lien of oral testimony under Rule S2bis no laler than 1 October 2008. Impugned Decision, p.
7. On 1 October 2008, Ngirumpatse filed a Jist of 35 witnesses expected to testify orally and 27 reserve witnesses who
may be called to testify orally in addition to or in substiwlion for these 35 witesses. Ngirumpatse's Bricf following the
Decision on the Motions for Reconsideraton and for Exicneion of the Time Limit for Prescntation of Mathien (sic)
Ngirampatse's Case, 1 Qctober 2008, Ngirumpatse also filed a2 motion vnder Rule 925bis to admit written statements
from 19 witnesses in Jieu of oral evidence. Requéte de Matthieu [sic] Ngirumpatse en admission de déclarations ecrites
sur le fondement de I'Article 92hix du réglement de procédure, 1 Oclober 2008.

Mathmu Ngirumpatc’s Request for Cartficaton to Appeal the Decision of 17 September 2008, 24 September 2008.

“ Decision on the “Requére en certification d'appel de la décision du 17 septembre 2008 relative & la présentation de la
prewve de Mathleu Ngirumpatye”, 24 October 2008,
¥ Requite de Marthieu [sic] Negirumpatse en extension de délai pour juire appel de la décision de la Chambre de
premiere instance 1] en date du 17 septembre 2008, 30 October 2008.
b Prosecutor's Response to “Reguéte de Marthicu [sic] Ngirumpatse en extension de délai pour fuire appel de Ig
décision de la Chambre de premiér [sic] instance Hf en date du 17 septembre 2008”4 November 2008.
? Decision on Mathicu Neirumpatse's Motion for Extension of Time to File an Interlocutory Appeal, 17 Navember
2008, p. 4.
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B. Discussion

6. In the Appcal, Ngitumpaise challenges three aspcols of the Impugned Decision. First, he
challenges the denial of his request for reconsideration of the warning given by the Trial Chamber
to his Counsel.'® He argues that his Counsel fully complied with all of the Trial Chamber’s orders
and with the rcquirements of Rule 73zer of the Rules, and that therefore the Defence did not engage
in any offensive or abusive conduct that would warrant a sanction pursuant (o Ruole 46 of the Rules.
He also submits that the Trial Chamber’s warning was unfair, as the parties concerned were not able

to make any submissions."'

7. Second, Ngirumpatse appcals the denial of his request for reconsideration of the Trial
Chamber’s decision to reduce the time for the prescntation of the Defence case to 40 days.”

8. Finally, he challenges the Trial Chamber’s order reducing, proprio motu, the number of
witnesses to be heard orally to 35."* He argues that the Trial Chamber did not provide sufficient
reasons to justify these resirictions on the presentation of the Defence case, that Ngirumpatse's
ability to present a full and fair defence would be impaired by these restrictions, and that the time
allotted to him was pot reasonably proportionate to that allotted to the Prosccution.™

9. The Prosecution responds that, as the Appeals Chamber has previously beld that sanctions
cannot be appealed, Ngimmpatse’s appeal of the Trial Chamber’s alleged failure to reconsider the
warnings given to Counsel should be summarily dismissed.'® The Prosecution argues that the Trial
Chamber issued a decision which sufficiently informed Ngirumpatse of the rcasons [or the
dismissal of his motions, particularly given thal the Impugned Decision served to summarize and
finalize a number of intermediary decisions.’® In the Prosecution’s sabmissjon, the Ttial Chamber’s
orders do not viglate Ngirumpatse’s right to present a full and complete defence, nor do they violate
his right o cquality of treatment vis-&-vis the other parties, particularly given that the Prosecntion
only called 29 witnesses to iestify orally.'’ The Prosecution therefore svbmits that the Trial

® Prosecutor's Interlocutory Appeal Bricf for “Appef de Matthieu [sic] Nyirumpazse de la décision de la Chambre de
premiére instance 1T du 17 septembre 208", | Decernber 2008 (“Response™).

® Matthicu [sic] Ngirumpatse’s Reply to the Prosccutor’s Responsc to the Appeal against the Decision of 17 Scpiember
2008, 5 December 2008 (“Reply™).

1% Appeal, paras, 29-45.

'* Appeal, paras. 29-45.

'2 Appeal, paras. 46-67.

' Appeal, paras, 46-67.

™ Appeal, paras. 46-67.

* Responye, purs. 9.

16 Response, paras. 12-15.

¥ Responsc, parar. 16-24.

Case No. ICTR-28-44-AR73.14 30 January 2009
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Chamber did not abuse its discretion in {iling to reconsider its decision conceming the reduction of

time allotted for the Defence case to 40 days, and in reducing the number of witnesscs to 35.'8

10.  Ngirumpatse replies thal the Appeals Chamber has the anthomty to consider the denial of
reconsideration of sanctions, as part of its inherent authority to remedy abuscs of discretion by the
Trial Chamber.'® He submits that the Trial Chamber has shown no good cause why hc should
reduce the number of witaesses, and that the rcasons on which it relies are based on considerations

extraneous to the case.?’

1. Reconsideration of Watning

11 The Appeals Charnber notes that neither the Statute nor the Rules provide a right of appeal
from sanctions imposed pursuant to Rule 46 of the RuJes.? However, it observes that Ngimmpatsc
is not appealing the sanctions imposed by the Trial Chamber, but rather its refusal to reconsider the

warning it had previously issued to Counsel pursuant tg Rule 46 of the Rules,

12 The Appeals Chamber recalls that whether or not a Trial Chamber reconsiders a prior
decision is discrationary. The issue in an appeal from such a decision is not whether the prior
decision sought to be reconsidered was correct, or whether the decision not to review il was correct,
in the sense that the Appeals Chamber agrees with either decision, but rather whether the Trial

Chamber had comrectly exercised its discretion in refusing to reconsider the prior decision.??

13,  The Appeals Chamber notes that reconsideration of a decision by a Trial Chamber is an
exceptional measure thal is availablc only in particular circumstances.>) Reconsideration is

permissible when a new fact has been discovered that was not known o the Chamber at the time it

18 Responsc, paras. 10, 11.
' Reply, paras. 3, 6.
* Reply, paras, 12, 13.
Y See Response, para. 9. See also Joseph Nzirorera v, The Prosecutor, Cusc No. JCTR-98-44- AR73(F), Decision on
Counsel’s Appeal frorn Rule 73(F) Decisions, 9 june 2004, p. 3, where the Appeals Chamber noted Lhat neither the
Staruie nor the Rules provide a right of appeal from suncrons imposed pursuant o Rule 73(F) of the Rules,
2 The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-93-4]-A, Interlocutory Appcal from Refusal to
Reconsider Decisions Relating o Protective Meusures and Application for a Declaration of “Lack of Jurisdiction”, 2
Muy 2002, para. 10; Prosecutor v. Slobodun Milefevi, Case Nos. 1CTY-99-37-AR73, ICTY-01-50-AR75, ICTY-01-
51-AR73, Reasons for Decision on Proscoution Interlocutory Appeal from Refusal to Order Joinder, 18 Apnl 2002,
fra. 4,
B The Prosecutor v. Arsene Nighobali, Casc No. JCTR-97-21-T, Decision on Nighobuli’'s Motion for Reconsideration
of the Decision concerning Prosceution Winess QCB of 20 November 2008, O December 2008 (“Neahobali Decision™),
para. 21; The Prosecutor v, Thépneste Bagosora et al., Case No, ICTR-98-4)-T, Decision on Proscentor’s Molion for
Reconsideration of the Trial Chamber's “Decision on Prosecuiion Motion o Vary the Wimess List Pursuant to Rule
T3bis(E)”, 15 Juns 2004 ("Bagosora Decision of 15 June 2004™), para, 7; The Prosecutor v. Eliézer Nipitegeka, Case
No. ICTR-96-14-R, Decision on Request for Reconsideratipn of the Decision on Request for Review, 27 September
2006, pp. 1-2; Eliczer Niyitegeka v. The Prosecutor, Cuse No. ICTR-96-14-A, Decision on Defence Extremely Urgent
Motion for Reconsiderution of Decision Dated 16 Deccmber 2003, 19 Decamber 2003, p. 4, Cf Prosecutor v. Zoran
Zigid aMla “Ziga™, Case No. IT-98-30/1-A, Decision on Zoran Zigid’s “Motion for Recomsideration of Appeals
Chamber Judgement 1T-98-30/1-A Delivercd on 28 February 20067, 26 June 2006, para. 4.

4
Case No. ICTR-98-44-AR73,14 30 January 2009
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made its original decision, therc has been a material change in circumstances slnce it made its
original decision, or there is reason Lo believe that its original decision was erroneous or constituted

an abuse of powecr on the part of the Chamber, resulting in an injostice.?*

14, On 30 July 2008, the Triat Chamber issucd a warning to Ngirumpatsc's Counsel ﬁmsuant o
Rule 46 of the Rules for its failure to comply with its previous orders.”” Despite Ngirumpatse’s
submission in the Appeal that he always complied fully with the requiremcnis of Rule 73ter and
other orders of the Trial Chamber,*® the Appcals Chamber notes that, in the brisfs that he filed on 7
April 2008, 24 April 2008, and 15 July 2008 in responsc to the Trial Chamber’s orders that he filc
material pursuant o Rule 73ter, Ngirumpatse did not provide summaries of the anticipated
testimony of several witncsses, claiming that investigations were still in progress, nor did he
provide an indication of the cstimated length of time for each wiiness, as required under Rule
T3ter.” Morcover, although the Trial Chamber urged Ngirumpalsc on 17 April 2008 and 25 June
2008 to reduce the number of witnesses he anticipated calling, he did not do so.?® The Trial
Chamber therefore imposed the warning after repeated failures by his Defence to comply with the
orders of the Trial Chamber.

15. In the Impugned Decision, the Trial Chamber held thal it had not commitied any error of
law in its carlier decision nor had it abused its discretion, and, on that basis, refused 10 reconsider its
previous decision.”® While it would have been preferable for the Trial Chamber to have articnlated
the requirements for reconsideration more explicitly, the Appcals Chamber finds that it applied the
test cormreclly, and did not abuse its discretion in failing to reconsider the warning il imposed upon

Counsel. The Appcals Chamber therefore dismisses this part of the Appeal.

2, Time allocation and reduction of the witness list

16. On 25 June 2008, the Tria] Chamber held that approximately 40 days of hearing for six
hours a day would be consisient with and proporiionate to what was needed for the presentation of

# Nrahobali Decision, para. 21; Bugosora Decision of 15 June 2004, para. 9.

B Ordonnance relative au mémvire de Mathien Ngirumpatse sur I'ordonnance du 25 Juln luf prescrivant de préciser la
liste de ses témoins, 30 July 2008, p. 7.

% Appeal para. 35.

! Mémaire préliminaire de M. Ngirumparse sur le fondement de Uarticle 73ter du réglement de procédure et de prewve,
7 April 2008; Mdmolre pour M, Ngirumpatse sur la décision de la Chantbre ¢en dute die }7 avril 2008 relative o
Vadministration de la preuve de la Défense, 24 April 2008 (“Brief of 24 April 2008™); Mémoire pour M. Ngirumpaise
vurl ‘ardonnance du 25 juin luf prescrivant de preciser lu liste de ses témoins, 15 July 2008 (“Brief of 15 July 2008™),

% Decision on Lhc Commencement of the Defence Case, 17 April 2008 (“Decision of 17 April 2008"), para. 13; Order
on Mathigh Ngirumpatse's Brief Following the 17 April 2008 Decision on the Presentation of the Defence Ewdcnce 25
June 2008 (“Order of 25 June 2008), pura. 11, In his Bricf of 24 April 2008. Ngirumpatse submitted a list of 514
witnesses, The Trial Chamber mdicaled in paragraph 11 of its Order of 25 June 2008 that Ngirumpatse was allotizd 40
hours for the prasentation of his defence, and ordered him to amend his witness list accardingly, However, he still
submitted a list of 354 witncsses in his Brief of 13 July 2008, which would clearly have exceeded the lime ullottod,

* Impugned Decision, pars. 6.

Case No, ICTR-93-44-AR73,14 30 January 2000
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Ngirumpatse's case, and ordercd Ngirumpatse to amgnd his witness list accordingly.”® Ngirumpatse
then responded by filing a list of 354 wimesses.>® In its Order of 30 Tuly 2008, the Trial Chamber
further roguested Ngitumpatse to reduce the number of his witnesses.’ In the Impugned Decision,
the Trial Chamber refused to reconsider its decision that approximalely 40 days would be sufficient
for the presentation of Ngirumpatse’s casc, and held, on the basis of past hearings, that about 35
witnesses could be heard in that time.

17. The Appeals Chamber recalls that it is well-cstablished that Trial Chambers excrcise
discretion in relation to the conduct of proceedings before thern.™ In particular, a Trial Chamber has
the authority, pursuant to Rule 90(F) of thc Rules, to exercise control over the prosentation of
evidence, and under Rule 73ter of the Rules, has the discration 1o shortcn the examination-in-chief
of Defence witnesses, or to limit the number of witnesses, if il considers that an eXxccssive number

of witnesses are being called to provc the same facts.

18.  The Trial Chamber’s decision in this case to reduce the time allocated to the Defence for the
presentation of its evidence, and to reduce the number of witnesses who may (eslify on behalf of
Ngirumpalse was a discretionary decision, lo which the Appeals Chamber accords deference, based
on its recognilion of the Trial Chamber’s familiarity with the day-lo-day conduct of the proceedings
and practical demands of the case.®” The Appeals Chamber’s examination is therefore limited to
establishing whether the Trizl Chamber abused its discretion by committing a discemnible crror.’®
The Appeals Chamber will only overturn a Trial Chamber’s cxcrcise of its discretion where it is
found to be (1) based on an incorrect interpretation of governing law; (2) based on a patently
incorrect conuclusion of fact; or (3) so unfair or unreasonable as to constitutc an abuse of

. - a7
discrelion.

*® Order of 25 June 2008, para. 11,

7! Brief of 15 July 2008.

2 Order of 30 July 2008, para. 11.

¥ )mpugned Decision, para. 15,

M The Prosecutor v Pauline Nviramasuhwko et al, Casc No. ICTR-98-42-AR73, Degision on Joseph Kanyabashi’s
Appenl agarnst the Decision of Trial Chamber 11 of 2] March 2007 concerning the Dismissal of Motons lo Vary his
Witness List, 21 August 2007 (“Nyiramasuhuko Decision™), pact, 10; The Prosecutor v. Edouard RKaremera et al., Case
Ne. ICTR-98-44-AR73.8, Decision on Interlocutory Appeal Regarding Witness Proofing, 11 May 2007 (“Karemera
Decision on Witness Proofing”), para. 3; Prosecutor v. Judranke Priié et al., Case No. IT-04-74.AR73.4, Decision on
Prosecution Appeal Concuerming the Trial Chamber’s Ruling Reducing Time for the Prosecution Case, 6 February 2007
(“Priic Decision on Reduction of Time™), para. 8, referring to Decision on Joint Defence Interloculory Appeal against
the Tral Chamber's Oral Decision of § May 2006 Relating to Cross-Examination By Delence and on Association of
Dcfence Coumsel's Request for Leuve to File an Amicus Curige Brief, 4 July 2006 ("Prii¢ Decision on Cross-
Examination™), p- 3.

I Nyiramasufudeo Decision, para. 10; Prii€ Decision on Reduction of Time, para. 8.

¥ Nyiramasuhuko Decigsion, para, 10; Prii¢ Decision on Reduction of Time, purs. B; Karemera Decision on Witness
Proofing, para. 3.

¥ Nyiramasihuko Dccision, para. 10; Prii¢ Decision on Reduction of Time, para. B; Karemera Decision on Witness
Proofing, para. 3.

Case No. [CTR-58-44-AR73.14 30 January 2009
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(a) The Trial Chamber’s alleged failure to isgue 4 Ipasened docision

19.  Ngimumpatse submits that the Trial Chamber did not provide sufficient reasons for why it
considered approximately 40 days to be sufficient for the presentation of the Defence case.’® The
Appeals Chamber notes that, in its discretiopary dccisior reducing [he time allocated to the Delence
for the presentation of its evidence and the number of witnesses who may testify, a Tria] Chamber
must, al minumum, provide reasons in support of its findings on the substantive consideration

relevant for its decision.”

20, In its Order of 25 June 2008, the Trial Chamber urged the Defence to reduce the number of
wilnesses due ¢o the repelitive nature of some testimonies, which it reiterated in its Order of 30 July
2008.*° The Appeals Chamber notes that the Trial Chamber was, to a certain extent, irmpeded from
making a more specific determination of which icslimonies were repetitive by Ngirumpatsc’s
continued failure to provide summaries of the anticipated testimony of many witncsses, on the basis
that investigations were still ongoing.*! The Trial Chamber also indicaled in the Order of 25 June
2008 thal its view that the 40 days of hearings would be =ufficient for Ngirumpalse to present his
case was bascd on a consideration of Ngirumpatse’s Pre-Defence Brief.? Moreover, in the
Impugned Decision, the Trial Chamber indicated that it found that, in light of the Pre-Defence
Briel, as well as the Prosecution and Dclence evidence heard 1o date, 35 \ir'imE:SSBS would

objectively suffice for Ngirumpatse to present his case.®®

1
i

21.  The Appeals Chamber finds that the Impugned Decision marks the culmination of a series
of orders and decisions, which, when considered together, clearly indicale the reasons on which the
Trial Chamber based its decision to order a reduction in the time allocated to the Defence and in the
number of witnesses. The Appeals Chamber therefore considers that the Trial Chamber adequately
set out the reasons on the badis of which it ordered the reduction in the number of wilnesses and Lthe

amounl of time allptted to the Defence,

3 Appcal, para, 48.

* Rrii# Decision on Reduction of Time, para 16.

 Order of 25 June 2008, para. 11: Order of 30 July 2008, pata. 11.

“! Order of 25 June 2008, para, 9; Order of 30 July 2008, para, 11, Impugmed Decision, para. 14.
“ Order of 25 June 2008, para. 11.

“! Impugned Decision, para. 16,

Cuse No., 1CTR-98-44-AR73.14 30 January 2009
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22.  Ngirumparse submits that the restrictions imposed by the Trial Chamber jmpair his right to
present a complete and cffective defence, considering the complexity of the case, and the wide
scope of the Indictment.*!

23.  The Appeals Chamber recalls that the ICTY Appcals Chamber has held that:

[alithough Rule 73zer gives the Trinl Chamber the authority to Limit the length of time and the
number of witpesses allocated to the defense case, such reswrictions are always subject to the
general requircment that the rights of Lhe accused pursuant lo Article 21 of the Stanite of the
International Tribunal be respected. Thus, in addition to the question whether, relative to the Gme
altocated to the Prosccution, the time given to the Accused is reasonably proportional, a Trial
Chamber must also constder whether the amount of time is objectively adequale to permit the
Accused to set forth his case in 4 menner consistent with his rights.

The Appeals Chamber must therefore determine whether in ordering Ngirumpatse to teduce the
number of his wilncsses and the length of his case, the Trial Chamber took into consideration the
complexity of Ngirumpalse’s case and determined that the maximum ume and number of witnesses

allotted to him was sufficient to allow him a [air opportunity to present his defence.

24, The Appeals Chamber notes that in ordering Ngirumpatse to reduce the number of his
witpesses in the Impugned Decision, the Trial Chamber was guided by its previcus orders Which
directed him to significantly reduce the number of wilnesses, with which he did not comply.?’
Ngirumpatse's failure to comaply with those orders resulted in the Trial Chamber issuing the
Impugned Decision and ordcring Ngirumpalse o reduce the number of his witnesses 10 4 maximum
of 35.

25. The Appeals Chamber noles that it is within the discretion of the Trial Chamber to reduce
the number of witnesses to be called by reference to the Pre-Defence Brief *® The Appeals Chamber
is therefore satisfied that in basing its decision on the Pre-Defence Brief, in considering the
rcpeliive nature of the testimonies, as well as the Prosecution and Dcfence evidence heard to date,
the Trial Chamber properly considered thc complexity of the case, and whether reducing the

" Appeal, para. 55.

* Prosecutor v. Naser Orid, Case No. 1T-03-68-AR73.2, Interlocutory Decision on Length of Defence Case, 20 July
2005 (“Ori¢ Decision™), para. 8. See alvo Nyiramasuhuko Decision, para, 21,

“© Nyirumasufinko Decision, para. 21.

7 Decision of 17 April 2008, para. 13; Order of 25 June 2008, purs. 11. Jn his Brief of 24 April 2008, Npirumpatse
submitted 3 Jist of 514 witnesscs, The Trial Chamber indicated in paragraph 11 of its Order of 25 June 2008 that
Ngirumpatse was allorted 40 hours for the presentation of his defence, and ordercd him to amend his witness lisi
accordingly. However, ha still submitied a st of 354 witnesses on 15 July 2008, which wonld clearly have exceeded
the tine allotted. Brief of 15 July 2008. Finally, in the bricf he submitted on 13 August 2008, Npirumpalse listed 180
witnesses. Confidential Mémoire de M. Ngirumparse sur Uordornance de la Chambre du 30 juillet 2008 “relative au
memoire de Mathieu Ngirumpatye sur I'Ordonnance du 25 juin lui prescrivant de préciser la liste de ses tdmoing®, 13
August 2008,

“ Nyiramagsuhuko Decigion, para, 24.

Case No, ICTR-98-44-AR73.14 30 Januazy 2009
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. number of the Appellant’s wilnesses to a maximum of 35 would still allow Ngiruropatse the

opportunity to prescot 2 full defence.

26. The Appeals Chamber also notes that the Trial Chamber has also indicated repeatedly that the
time and the number ol witnesses allocated {0 the Defance are not rigid and that it is prepared to adjust
them should circumstanecs so require. 1o the Order of 25 June 2008, the Trial Chamber held that it was
“prepared (o extend the time allotted in light of ncw circumstances and in the interests of justice” *® In
the Impugned Dccision, the Trial Chamber indicated that, if necessary, it may “reconsider the time
allotted and/or the proposed number of witnesscs, provided that the Defence presents specific materials
in support of such a request™.*® The Trial Chamber’s ruling aiso only applies to viva voce witncsses, and
thercfore leaves Ngimumpatse with the possibility of applying to have tbe evidence of further witnesses
admitled in written (orm pursuant to Rule 92bis.

27,  The Appcals Chamber is therefore satisfied that the Trial Chamber has considered whether the
amount of time and number of wimesses il has allocated are objectively adeguate 1o permit Ngirumpatse

to prescnt his case in a mannet consistent with his rights.

(¢) The alleged violation of the right to equality

28 Ngirumpatse further submits that the amount of time and number of witnesses that he was
allocated are disproportionats to the time allocated to the Prosecution, which was allowed Lo present

its case for more than 180 days of hearing.”!
23, The Appeals Chamber has endorsed the finding of the ICTY Appeals Chamber that;

The Appeals Chamber has long recognised thal “the principle of equality of arms belween the
prosceutor and accused in a criminal lral goes to the hearl of the fair trul guarantee.” At a
minimum, “cquality of arms obliges a judicial body to ensure thal ncither -party is put at a
disadvuntage when prescning its case,” certninly in tertns of procedural equity. This is not to gay,
however, that an [a)ceused is necessarily cahitled to precisely the same amount of Hme or the same
nomber of witnesses us the Prosecution. The Prosecution has the burden of Lelling an entire siory,
of putting together u coherent narralive and proving every necessary element of the crimes churged
beyond a reasonable doubt. Defense stratepy, by contrast, often focuses on poKing specifically
largeted holes in the Prosecuiion’s case, an endeuvour which may require less time and fewer
witnesyes, This is sufficisnt reason to explain why a8 principle of basic proportionality, rather than
a strict principle of mathcmatical equalily, generally poverns the relationship between the time and
witnesses allocated to the two sides.™

* Order of 25 June 2008, para. 11.
11 -

Impugned Decision, para. 16,
%1 Appeal, paras, 56, 57. In his Appeal, Ngirumpatse submits thar the Prosecution case lasted 180 duys. However, the
Trial Chamber found that the Prosecution uscd only 170 days, See Order 10 Joseph Nzizorera lo Reduce his Witncss
List, 24 Qctober 2008, para. 7.
52 Nyiramasuhuko Decision, pard. 26; The Prosecidor v. Karemerg et al., Case Mo, ICTR-93-44 AR 15bis.3, Decision
on Appedls pursuant to Rule 156is(D), 20 April 2007, para. 27, quoting Oric Decidon, pate. 7 (Internal footnote
oritd).
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The Appeals Chamber also recalls that the Trdal Chamber’s duty Lo ensure the faimess and
expeditionsness of proceedings will often entail a delicate balancing of interests, particularly in a

multi-accused trial >

30. The Appeals Chamber finds that, although it did not do so explicitly, in determining the
number of wilnesses and timne allocated to Ngirumpatse, the Trial Chamber took into account that
the Prosecution significantly reduced the nurnber of witnesses il chose to call, and uitimately called
only 29 witnesses to testify orally over 170 days.>* The Prosecution therefore called fewer witnesses
than those that the Ngirumpatse Defence has been allocated. While the tirne in which the
Prosecution presented its case was significantly longer than that allocated to the Ngirumpatse
Delence, the Appeals Chamber recalls the reasoning in the Oric case that strict proportionalily in
time is pot required.”® It observes that this is a multi-accused trial, and that therefore the case of the
Prosecntion, which has the burden of proving the lability of each accused beyond a reasonable

doubt, may well be longer than the defence of any individnal accused.

31.  The Appeals Chamber is satisfied that the Trial Chamber considered and balanced the
considerations identificd above, and that it did not abuse its discretion in delermining that the
mumber of wimesses and the amounl of time allocated for the presentation of the Ngirumpatse

Defence were reasonably proportionate to those allocated to the Prosecution.

(d) Conclusion
32.  The Appeals Chambcr therefore finds that the Trial Chamber has not abused its discretion
by committing a discernible error, and dismisses this part of the Appcal.
C. Disposition
33,  For tho foregoing reasons, the Appeal is DISMISSED in its entirety.

Judge Pocar appends a separale opinion.

Done this 30th day of Janunary 2009,
at The Haguoe, The Netherlands.

Judge Fausto Pocar
Presiding

[Seal of thie* Tribunal)

3 prli¢ Decision on Reducton of Tirne, para. 16; Nyiramosuhuko Decision, paras. 23, 24.

¥ See Order 10 Joseph Nzizorers to Reduce his Wimess List, 24 October 2008, para. 7. The Prosccution also sdduced
wrillen statermanls from 17 witnesses as well a5 documentary and other evidence.

% Orid Decigion, para. 7 (internal footnote omitted).
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SEPARATE OPINION OF JUDGE FAUSTO POCAR

1. I apree with the outcome of the Decision, but write separately 1o clarify that I nnderstand the
expression “reconsideration of a decision by a Tral Chamber is an exceptional measure that is
available only in particular circumstances” in paragraph 13 as meaning that reconsideration is only

allowed for non-final decisions by a Chamber.

2. Since our decision in Barayagwiza on 31 March 2000, it has been constant practice of both
Appeals Chambers to follow the principle thal rcconsideration, as opposed to review, is only
allowcd against non-final decisions. I note that the decisions cited in foolnote 23 arc bascd on the
premise that only such decisions are subject to reconsidcration. In the Zigic case, the ICTY Appeals
Chamber considered that reconsideration of a final judgement 18 not comsistent with the Stamte,
which provides for the right of appcal and the right of review, but not for a second right of appeal

through reconsideration.”’ The same principle applies here.

3. Onmn the basis of this understanding, I can agree with the oulcome in this case.

Done this 30th day of January 2009, ‘ .
at The Hague, The Netherlands. , W

Judge Fausto Pocar
Presiding

[Seal of the Tribunal]

% Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-AR72, Decision (Prosecutor's Requesl for
Review or Reconsideration), 31 March 2000, paras 49-50 and 73.

T Prosecutor v. Zoran Zigicd athin “Ziga”, Case No. IT-98-30/i-A, Dccision on Zoran Zigié’s “Motion for
Recomsideration of Appeals Chamber Judgement 1T-98-30/1-A Dclivered on 28 Februacy 2006™, 26 Junc 2006, pura, 9.
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