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1. 
- 2264/H 

The Appeals Chamber of the Intematienal eriminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Te1Titory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States, between 1 January and 31 

December 1994 ("Appeals Chamber" and "Tribunal", respectively), is seized of the "Appeal of 

Mathieu Ngirumpatsc against the Decision of Trial Chamber III dated 17 September 2008" 

("Appeal") by Mathieu Ngimmpatse ("Ngirumpatsc") tlled on 24 November 2008. 

A. Background 

2. On 17 September 2008, the Trial Chamber rejected Ngirumpatse's request for 

reconsideration of a warning to Counsel for failing to comply with the Tri al Chamber's previous 

orders to file information in accordance with the requirements of Rule 73ter of the Rules of 

Procedure and Evjdence of the Tribunal ("Rules"), and to reduce the number of witnesses.' ln the 

same decision, the Trial Chamber also refused to reconsider its decision limiting the Lime allotted to 

the presentation ofNgimmpatse's Defence case to 40 hours, and ordered Ngirumpatse to reduce the 

number ofwilnesses to 35.2 

3. On 24 September 2008, Ngirumpatse applied to the Trial Chamber for certification to appeal 

this decision,3 which was granted on 24 October 2008.4 

4. On 30 October 2008, Ngirumpatse requested additional time to file his Appeal Brief,5 which 

was not opposed by the Prosecution, 6 On 17 November 2008, the Appeals Chamber granted the 

request and authorized Ngirumpatse to file the appeal within seven days.7 

5. Ngirumpalse filed tl1e present Appeal on 24 November 2008, The Prosecution filed its 

Response opposing the Motion on 1 December 2008.' Ngirumpatse replied on 5 December 2008. 9 

1 Decision on Mathieu Ngirumpatse's Motions for Reconsideration and Extension of Time-Limit:; for the Presentation 
af his Case, 17 September 2008 (''Impugned Decision"), p. 6. 
:i Impugned Decision, pp. 6, 7. It further ordered him to file the final list of 35 witnesses, and to file his motion to admit 
evidence jn writt.en form in lica of oraJ testimony under Rule 9lbiJ no lnlc:r than 1 October 2008. lmpugne,1 Decision, p. 
7. On 1 October 2008, Nghumpatse filed a list of 35 witnesses expcclcd to testify ora11y and 27 reserve witnesses who 
may be cillc::d to testify orally in additton to or in substiUllion for these 35 witnesses. Ngitumpatse' s Brief following the 
Decision on the Motions for Reconsidc:.rt1.tion and for Extension of the Time Limit for Presentation of Mathieu (sic) 
Ngirumpab;e's Case. I October 2008. Ngirum.patse also filed a motion under Rule 92bis to admit written statemeni:s 
from 19 witnesses in lieu of oral eYldencc. Requ.ete de Matthieu [,vie] Ngirumpat.se en admis.rion de d,!da,-allons ecrite.s 
.mr lejondiment de !'Article 92bi,'i du regleme1tl de proctdurf!, 1 October 2008. 
'Mathieu Ngirumpatse's Request for Certification to Appeal Tile Decision of 17 September 2008, :24 September 2008. 
4 Decision on the "Requite en certification d'appel de la dicisicm du 17 seple.mbre 2008 rel.ative a la prisentalion de La 
prertve d~ Mathi.eu N girumpa.t!>e", 24 Ocro bc;r 2008. 
' Requi!u de Ma.tt.hieJl [sic] NgiJ-tJ.htpa.Q•e cm exte11sion de diliJi pour fain: appel de la dJcision de la Cfw.mbre de 
premieri instance III ,m dale dJi. l 7 .s~ptembre 2008, 30 October 2008. 
G Proseculor1.s Response to "Re.qulte de Ma.nltieu [.ric] Ngirumpat.\·e e.n ex.te.nsion diJ Mlal pcmr faire. appel de la 
dici.sion de Ia Chambre de premif!r [sic] instance 111 an date du 17 septembre 2008'', 4 November 2008. 
'Decision on Matbic.lJ Ngirumpatse1s Motjon foi· Extensior.i of Time to File an Interlocutory Appeal, 17 November 
2008, p. 4, 
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6. In the Appeal, Ngirumpatse challenges three aspects of the Impugned Decision. First, he 

challenges the denial of his request for reconsideration of the warning given by the Trial Chamber 

to his Counsel. LO He argues that his Counsel fully complied with all of the Trial Chamber's mders 

and with the requirements of Rule 73ter of the Rules, and that therefore the Defence did not engage 

in any offensive or abusive conduct that would warrant a sanction pursuant to Rule 46 of the Rules. 

He also submits that the Trial Chamber's warning was unfair, as the parties concerned were not able 

t k b . . JI o ma e any su nuss1ons. 

7. Second, Ngirumpatse appeals the denial of his request for reconsideration of the Trial 

Chamber's decision to reduce· the time for the prcs<,-nlation of the Defence case to 40 days. 12 

8. Finally, he challenges the Trial Chamber's order reducing, proprio motr,, the number of 

wib1esses to be heard orally to 35.·" He argues that the TJ-Jal Chamber did not provide sufficiem 

reasons to justify these restrictions on the presentation of the Defence case, that Ngirumpatse' s 

ability to present a full and fair defence would be impaired by these restrictions, and that the time 

allotted to him was not reasonably proportionate to that allotted to the Prosecution. 14 

9. The Prosecution responds that, as the Appeals Chamber has previously held that sanctions 

cannot be appealed, Ngirumpatse's appeal of the Trial Chamber's alleged failure to reconsider the 

warnings given to Counsel should be summarily dismissed. 15 The Prosecution argues that the Trial 

Chamber issued a decision which sufficiently infouned Ngirumpatse of the reasons for the 

dismissal of his motions, particularly given that lhe Impugned Decision served to summarize and 

finalize a number of intermediary decisions. 16 In the Prosecution's submission, the Trial Chamber's 

orders do not violate Ngirumpatse's right to present a full and complete defence, nor do they violate 

his right to _equality of treatment vis-a-vis the other parties, particularly given that lhe Prosecution 

only called 29 witnesses to testify orally. 17 The Prosecution therefore submits that the Trial 

R Pro,i;ecutor's lnte.rloco.totY Appeal Brief for "Appel de Matthieu. [sic.:} Ngirumpatse de la dt.ci..iion. rk. la Chambn de 
premier~ tn.rtance III du 17 septem.bre 20081

', J December 2008 ("Response"). 
9 MaUhiou [~ic] Ngirumpatse'i, Reply to the Prosi=:cutor's Response to the Appea1 .igainst the Der..ision of 17 September 
:1.008, 5 December 2008 ("Reply"). 
10 Appeal, paras. 29-45. 
" Appeal, paras. 29-45. 
12 Appeal, para,. 46-67. 
"Appeal, paras. 46-67. 
"Appeal, paras. 46-67. 
1

=- Ret1pons:c, pttra. 9. 
16 Rosponst:1 paras. 12-15. 
17 Response, pm:ai;;. 16-24. 
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Chamber did not abuse its discretion ill f!Rlilli to :reconsi<ter its decisio:ii concerning the reduction of 

time allotted for the Defence case to 40 days, and in reducing the number of witnesses to 35. 18 

10, Ngirumpatse replies that the Appeals Chamber has the authority to consider the denial of 

reconsideration of sanctions, as part of its inherem authority to remedy abuses of discretion by the 

Trial Chamber. 19 He submits that the Trial Chamber has shown no good cause why he should 

reduce the number of witnesses, and that the reasons on which it relies are based ou considerations 

extraneous to the case. 20 

1. Reconsideration ofWarniJJg 

11. The Appeals Chamber notes that neither the Statute nor the Rules provide a right of appeal 

from sanctions imposed pursuant to Rule 46 of the Rn]es.21 However, it observes that Ngirumpatsc 

is not appealing the sanctions imposed by_ the Trial Chamber, but rather its refusal to reconsider the 

warning it had previously issued to Counsel pursuant to RUle 46 of the Rules. 

12. The Appeals Chamber recalls that whether or not a Trial Chamber reconsiders a prior 

decision is discretionary. The issue in an appeal from such a decision is not whether the prior 

decision sought to be reconsidered was con·ect, or whether the decision not to review it was correct, 

in the sense that the Appeals Chamber agrees with either decision, but rather whether the Trial 

Chamber had correclly exercised ils discretion in refusing to reconsider the prior decision.21 

13. The Appeals Chamber notes that reconsideration of a decision by a Trial Chamber is an 

exceptional measure that is available only in particular circumstaiices.23 Reconsideration is 

permissible when a new fact has been discove1·ed that was not known to the Chamber at the time it 

"Response, paras. 10, I 1. 
19 Reply, paras. 5, (j, 
:lO Reply, paros. 12, 13. 
11 See. 'Response, para. 9. See al.'io Joseph Nzirarera 11. The Prosecutor, Case No. JCTR-9&-44~AR73(F), Decision on 
Counsel's Appeal t"tom Rule 73(F) Deci.'lions, 9 June 2004, p. 3, when; the Appeals Chamber noted that neither the 
Stanm: nor the Rules provide a right of appeal from s1:1ncrions imposed pursuam lo Rule 73(.rj of the:: Rules. 
22 The Prosec;µtor v. Thlonr:~te Bago.soru. e:t al., Case No. ICTR-98-4 J-A, Interlocutory AppcaJ from Refusal to 
Reconsider Dt;e.;isions Relafrag lo Protective Moasures and Application for a Declaration of "Laclc of Jurisdiction", 2 
May 2002, para. 10; Pro,ocut.or v. Slobodan Milo.fevic, Ca,e No,. TCTY-99-37-AR73, JCTY-0l-50-AR73, IC1'Y--01-
51-AR73, ReaROOS for Decision on Prosecution lnterlocutory Appeal from Refusal to Order Joinder, 18 April 2002, 
r,ar,1. 4. 
n 111e Pro:;ecutor- v. Ar.rcl:ne Nrahobo.Ji, Ca.sc No. lCTR-97-2l~T, Decision on Ntahobali'R Motion for Reconsiclerntion 
of the Decision concerning Prosecution Wilncss QCB of 20 November 2008, 9 December 2008 ("Ntahobali Decision"), 
pa,ra. 21; The Prosl!cutor v. Thione~:te Bago.ror-a et al., Case No, ICTR-98-41-T, Decision on Prosecutor's Molion for 
Reconsiclc::ratioll of the Trial Chamber's ''Decision on Proseculioo Motion to Vary the Witness List Pursuant to RuJe 
73bis(B)'\ 15 June 2004 (°'Bagosora Decision of 15 June 2004''), para, 7j The Prosecutor\)_ Eliizer- Niyitegek.a, Case 
No. ICTR-96-14-R, Decision on Request for Reconsideration of the Decision on Request for Review, 27 September 
2006, pp. 1-2; Eliczer Ni_yitegeka v. Tiu:: Prosecutor, Cuse No. lCTR-96,14-A, Decision on Defence Extremely Urgent 
Motion for Recomddcnltion of Decii;ion Dated 16 December 2003, 19 December 2003, ~. 4, Cf. Prn-!-1!.CUtor v. 2oran 
ZigiC alkla "Ziga 1

', Case No. IT-98-30/1-A, Decision on Zorfm ZigiC's "Motion for Reconsideration of Appeali, 
Chamber JU(!g=,011! IT-9S-30/l-A Delivered on 28 February 2006", 26 June W06, para. 9. 
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d · · - J d · - th 2261/H ma e lls ongma ec,sion, ere D~ bee11 a material change in circumstances slnce it made its 

original decision, or there is reason Lo believe lhal its original decision wa, erroneous or constituted 

an abuse of power on the part of the Chamber, resulting in an injuslice.24 

14. On 30 July 2008, the Trial Chamber issued a warning to Ngirumpatsc's Counsel pursuant co 

Rule 46 of the Rules for its failure to comply with ics previous ordcrs.25 Despite Ngirumpatse's 

submission in the Appeal that he always complied fully with the requirements of Rule 73ter and 

other orders of the Trial Chamber," the Appeals Chamber notes that, in the briefs that he filed on 7 

April 2008, 24 April 2008, and 15 July 2008 in response Lo the Trial Chamber's orders that he file 

material pursuant to Rule 73ter, Ngirumpatse did not provide summaries of the anticipated 

testimony of several witnesses, clairrung that investigations were still in progress, nor dld he 

provide an indication of the estimated length of time for each witness, as required under Rule 

73ter.
21 

Moreover, although the Trial Chamber urged Ngirumpatsc on 17 April 2008 and 25 June 

2008 to reduce the number of witnesses he anticipated calling, he did not do so.28 The Trial 

Chamber therefore imposed the warning after repeated failures by his Defence to comply with the 

orders of the Trial Chamber. 

15. In the hnpugned Decision, the Trial Chamber held that it had not committed any error of 

law in its earlier decision nor had it abused its discretion, and, on that basis, refused to reconsider its 

previous decisioo.29 While it would have been preferable for the Trial Chamber to have articulated 

the requirements for reconsideration more explicitly, the Appeals Chamber finds that it applied the 

test correctly, and did not abuse its discretion in failing to reconsider the warning it imposed upon 

Counsel. The Appeals Chamber therefore diSlllisses tlus prut of the Appeal. 

2. Time allocation and reduction of the witness list 

16. On 25 June 2008, the Trial Chamber held that approximately 40 days of hearing for six 

bouts a day would be consistent with and proportionate to what was needed for the presentation of 

24 Ntahobali Decision, para. 21; .Bago,mra Decision of 15 June 2004, para. 9. 
25 Ordonnance reltJ.iivt! au. mimoirfl. df Mathieu Ngirnmpat:re .sur l'ordonnance du 25 juirt lu.i prescri,,a,it de prici:rer la 
li.rte de ses limo ins, 30 July 2008, p. 7. 
"Appe•I. para. 35. 
2

., Memoirf pt"elinzinalre de M. Ngtrumpat.se sur lefondement de ziarticle 73ter du r~glemenf. de procedure et de prcuve, 
7 April 2008; Mdmoire pou.r M. Ngimmpatst /fur la d.icision de la Chambre 1tn. dede dr& 17 avril 2008 ,.e/ati1rc i:, 
l'adm.inistratton de fa preuve de la Deferue, 24 April 2008 C1Brief of 24 April 2008")i Mimoire pour M. Ngirumpalse 
.mr l'ordrmn.ance du 25 juin lcl.i prescrfva11t de preci};er l"'- listt: de ses temoin.r) 15 July 2008 ("Brief of 15 JuJy 2008"), 
z, Decision on lhc Commencement of the Defence Case, 17 April 2008 ("Decision of 17 April 2008"), para. 13; Order 
on Mathieu Ngirumpatse' s Brief Followi.ng: the 17 April 2008 Decision on the Presentation of the Defonce Evidence, 2S 
June 2008 ("Order of 25 June 2008"), para. 11. In his Brief of 24 Aptil 2008. Ngirumpatsc submitted a list of :;14 
witnesses, The Trial Ch.amber im:lict1ted in paragraph 11 of its Order of 25 JuTJ~ 2008 that Ngirumpatse was allotted 40 
hours for the presentation of his defence, and ordered hjm to wnond his wirne~s 1ist accordingly. However, he still 
submitted a ljst of 354 witnesses in his B1·ief of 15 July 2008, which would clearly have exceeded the time tillottcd. 
l9' Impugned Deci!tion, p~1.1.. 6. 
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Ngrrumpatse.s case, and ordered Ngirumpalsi, IO amfl)d his witness li~t accordingly.30 Ngirumpatse 

then responded by filing a list of 354 witnesses.3 1 In ii.$ Order of 30 July 2008, the Trial Chamber 

further requested Ngirumpatse to reduce the number of his witnesses."' In the Impugned Decision, 

the Trial Chamber refused to reconsider its decision that approximately 40 days would be sufficient 

for the presentation of Ngirumpatse's case, and held, on the basis of past hearings, that about 35 

witnesses could be heard in that time. 33 

17. The Appeals Chamber recalls that it is well-established that Trial Chambers exercise 

discretion in relation to the conduct of proceedings before them.34 hr particular, a Trial Chamber has 

the authority, pursuant to Rule 90(F) of the Rules, to exercise control over the presentation of 

evidence, and under Rule 73ter of the Rules, has the discretion to shorten the exarnination"in-chief 

of Defence witnesses, or to limit the number of witnesses, if ii considers that an excessive number 

of witnesses are being called to prove the same facts. 

18. The Trial Chamber's decision in this case to reduce the time allocated to the Defence for the 

presentation of its evidence, and to reduce lhe number of witnesses who may testify on behalf of 

Ngirumpatse was a discretionary decision, lo which the Appeals Chamber accords deference, based 

on its recognition of the Trial Chamber's familiarity with the day"to-day conduct of the proceedings 

and practical demands of the case." The Appeals Chamber's examination is therefore limited to 

establishing whether the Trial Chamber abused its discretion by committing a discernible crror.36 

The Appeals Chamber will only overturn a Trial Chamber's exercise of its discretion where it is 

found to be (I) based on an incorrect interpretation of governing law; (2) based on a patently 

incorrect conclusion of fact; or (3) so unfair or unreasonable as to constitute an abuse of 

discrelion. 37 

30 Order 005 Juno 200!, para. 11. 
" Brief of 15 July 2008. 
" Order of 30 July 2008, para. l l. 
"lmpugned Decision, pnn1. 15. 
"' The Pro;ec11tor v Pauline Nyiramasuhuko et al., Case No, ICI'R-98"42-AR73, Decision on Joseph Kanyabashi's 
Appeal agoinst the Decision of T1·ial Chambel' 11 of 2l March 2007 concerning the Dismissal of Motions lo Vary bis 
Witne.s., List, 21 August 2007 ("Nyiramasuhuko Decision"), para, 10; The Pro,ccutor v. Ed,,uard Karem,rc, et aL, Case 
No. ICTR-Q8•44-AR73.8, Decision on Interlocutory Appeal Regarding Witness Proofing, II May 2007 ("Karemera 
Decision on Witness Proofing"), para. 3; Prosecr,tor P. Jadranko Prlic et aL, Case No. IT--04-74-AR73.4, Decision on 
Prosecution Appeal Concerning lhc Trial Chamber', Ruling Reducing Time for the Prosocutio11 Caso, 6 February 2007 
("Prlic Deci&ion on Reduction of Time11

), para. 8, referring to Decision on Joint Defence In(erlocutory Appeal against 
the Tri111 Chamber's Oral Decision of 8 May 2006 Relating to Cross-Examination By Defence and oTI Association of 
Defence Coum:;el's Reque8t for Leave to File an Amicus Curiae Brfof, 4 July 2006 (' 1Prli( Decision on Cross
Examination1'). P- :3. 
;,:r Nyiranza.tufuLko Decision, pH.Ia, 10; PrliCDecis:ion on Reduction of Time, para. B. 
36 Nyirama.vu.hako Decision, para, 10; Pr-li.C Decision on Reduction at· Time, ps:ra. 8; Karemera Decision on Witness 
Proofing, paru. 3. 
l

7 Nyiramasuhuko Decision, pa.i·a. 10: Prli.C Decision on Reduetion of Time, para. B; Karemua Decision on Witness 
Proofing, para, 3. 
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(a) The Trial Chamber's alle~,;g failure to lllMllf a lflflllfl decision 
2259/H 

19. Ngirumpatse submits that the Trial Chamber did not provide sufficient reasons for why it 

considered approximately 40 days to be sufficient for the presentation of the Defence case.38 Toe 

Appeals Chamber notes that, in its discretionary decision reducing the time allocated to the Defence 

for the presentation of its evidence and the number of witnesses who may testify, a Trial Chamber 

m11st, at minimum, provide reasons in support of its findings on the substantive consideration 

relevant for its decision. l 9 

20. In its Order of 25 June 2008, the Trial Chamber urged the Defence to reduce the number of 

witnesses due to the repetitive nature of some testimonies, which it reiterated in its Order of 30 July 

2008.
40 

The Appeals Chamber notes that the Trial Chamber was, to a certain extent, impeded from 

making a more specific determination of which testimonies were repetitive by Ngirumpatse's 

continued failure to provide summaries of the anticipated testimony of many witnesses, on the basis 

that investigations were still ongoing.41 The Trial Chamber also indicated in the Order of 25 June 

2008 that its view that the 40 days of hearings would be sufficient for Ngirumpalse to present his 

case was based on a consideration of Ngirumpatse's Pre-Defence Brief.4
~ Moreover, in the 

hnpugned Decision, the Trial Chamber indicated that it found that, in light of the Pre-Defence 

Brief, as well as the Prosecution and Defence evidence heard to date, 35 witnesses wo11ld 

objectively suffice for Ngirumpatse to present his case.43 

21. The Appeals Chamber finds that the Impugned Decision marks the culmination of a series 

of orders and decisions, which, when considered together, clearly indicate the reasons on which the 

Trial Chamber based its decision to order a reduction in the time allocated to the Defence and in the 

number of witnesses. The Appeals Chamber therefore considers that the TrjaJ Cham her adequately 

set out the reasons on the bai<is of which it ordered the reduction in the number of witnesses and the 

amount of time allotted to the Defence. 

:aii Appeal, para, 48. 
;i:,1 PrliC Decision on Reduction of Time, para. 16. 
"Order ofi5 June 2008, para. 11: Order of 30 July 2008, para. l l. 
41 Order of 25 June 2008, para. 9: Order of30 July 2008, pwa. II: Impugned Decision, para, 14. 
"Order of 25 June 2008, para. 11. 
43 Impugned Decjsio;n, para. 16. 
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(b) The alleged violation of.the right lo ~,osent·a fµll ui• t'i!D!Jl@defence 
2258/H 

22. Ngirumpatse submits that the restrictions imposed by the Trial Chamber impair his right to 

present a complete and effective defence, considering the complexity of the case, and the wide 

scope of the Indictment.44 

23. The Appeals Chambor rocalls that !he ICTY Appeals Chamber has held that; 

[a]lthough Ruic 73t<r gives the Tri.al Chamber the authority to limit the length of tiine und the 
number of witaesses allocated to the defense case, .such rest:ii.ctions are alwa.ys subject to the 
g1~neral requirc:mcnt that the rights of the accused pursuanL lo Article 21 of the Statute of the 
lntermttional Tribunal be respected. Thus, in Q/Jclition to the question whether, relative to du; time 
allocated to the Prosecution, the time giveo to the Accused is reasonably proportional, a Trial 
Chmber mu.st ali,;o constder whecher the amount of time is objectively adequate to permit the 
Accused to set forth his case in a manner co11sisteot with his rights . .11,:; 

The Appoals Chamber must therefore determine whether in ordering Ngirumpatse to reduce the 

nwnber of his witnesses and the length of his case, the Trial Chamber took into consideration tho 

complexity of Ngirumpalse's case and determined that the maximum time and number of witnesses 

allotted to him was sufficient to allow him a fair oppmtunity to present his defonce.46 

24. The Appeals Chamber notes that in ordering Ngirumpatse to reduce the number of his 

witnesses in the hnpugned Decision, the Trial Chamber was guided by its previous orders which 

directed h.im to significantly reduce the number of wilnessos, with which he did not comply.47 

Ngirumpatse's failure to comply with those orders resulted in the Trial Chamber issuing the 

Impugned Docision and ordering N ginnnpalse lo reduce the nwnber of his witnesses to a Illl!Ximum 

of 35. 

25. The Appeals Chamber notes that it is within the discretion of the Trial Chamber to reduce 

the number of witnesses to be called by reference to the Pre-Defence Brief.48 The Appeals Chamber 

is therefore satisfied that in basing its decision on lhe Pre-Dofence Brief, in considering the 

repetitive nature of the testimonies, as well as the Prosecution and Defence evidence heard to dato, 

the Trial Chamber properly considered the complexity of the case, and whether reducing the 

'" Appeal, para. 55. 
" Prosecutor v. Naser Orie, Ca.,e No. lT-03-68-AR73.2, Interlocutory Decision on Length of Defence Case, ZO July 
2005 (''OriCDecision'i), pafa. S. See also Nyiramasuh:uko Dr:ci.sion1 para. 21. 
""" Nyirmn.c:1..mfmko Decision, para. 21. 
" Decision of 17 April 2008, para. 13; Order of 25 June 2008, para. 11. In his Brief of 24 April 2008, Ngirllmpa!se 
.submitted a list of 514 witne.,es, The Trial Chamber indicated in paragraph II of its Order of 25 June 2008 that 
Ngfrumpatse wa.s allotted 40 hour.s for the presentation of his defence, and ordered him to amend 1Jis Witness lisl 
accordingly. However, he still .15,ubmitted a list of 354 wit:aesscs on 15 July 2008, which would clearly have exceeded 
the lime allotted. Brief of 15 July 2008. Finally, in the brief he submitted on 13 Augusr 2008, Ngirumpatsc li>ted 180 
witne.ssc.s. Co,ifi.de11ti.at Me.moire de M. Ngimmpacse sur l1ordonh.1J.hCe de lCJ. Chambre du 30 juWet 2008 "r~lative a.u 
mernoire de Mathieu Ngir-umpats, ,,Jl.r l'Ordonnance du 25 juin lut ptescrivant de prfrist:.r la liste de s~s tdmoin.r''. 1:3 
Augost 2008, 
,,i:~ Nyirama,vuhuk.(1 Decision~ para. 24. 
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number of the Appellant's wjl.J)esses to a ma,cimum ef 35 would still allow Ngirumpatse the 

opportunity to present a full defence. 

26. The Appeals Chamber also notes that the Trlal Chamber has also indicated repeatedly that the 

time and the nwnber of witnesses allocated to the Defence are not rigid and that it is prepared to adjust 

them should circumstances so require. 1n the O,dcr of 25 June 2008, the Trial Chamber held that it was 

"prepared to extend the time allotted in light of new circumstances· and in the .interest., of justice".'9 In 

the Impugned Dc~ision, the Trial Chamber indicated that, if necessary, it may "reconsider !be time 

allotted and/or the proposed number of witnesses, provided that the Defence presents specific materials 

in support of such a request" .'0 The Trial Chamber's ruling also o.nly applies to viva voce witnesses, and 

therefore leaves Nginnnpatse with the possibility of applying to have the evidenci> of further witnesses 

admitted in wrirtt:n form pursuant lo Rule 92bis. 

27. The Appeals Chamber is U1erefore satisfied that the Trial Chamber has considered whether the 

amount of time and number of witnesses it has allocated are objectively adequate to permit Ngirumpatse 

to present his case in a manner consistent with his rights. 

(c) The alleged violation of the right to equality 

28. Ngirumpatse further submits that the amount of time and number of witnesses that he was 

allocated are disproportionate to the time allocated lo the Prosecution, which was allowed to present 

its case for more than 180 days of hearing.51 

29. The Appeals Chamber has endorsed the finding of the ICTY Appeals Chamber that; 

The Appeals Chamber h•• long recognised that "the principle of equality of a.·olS bclwa:n the 
prosecutor and accused in a criminal trial goes to the hearl of the fair trial guarantee.'' At a 
minimum, «equality of arms obliges a judjcial body lo ensure thal noither -parcy is put at a 
djsa<lvantage when presenting its case," cerulinly in terms of procedural equity. This is not to say1 

howvvcr, that an [a]c:cased is necessatily entitled to precisely Che same amount of time or the same 
number of witnesses 1:1.S the Prosecution. The Pro:;;ecution ha.s the burden of telling an entire s(ocy, 
of putting together a coherent narra.Livc: and provjng evc;ry nece.llsary element of the crimes charged 
beyond a rea.sonabJe doubt. Defense strategy, by contrast, often focuses on poking: :,pc:cifically 
Largeted holes in the Prosecution's ca,;e, .an endeavour which may require less time and fewer 
witnesses. This is sufficiont reason to explain why a principle: of ha.Ilic proportionality, rather tlum 
a strict principie of malhcrnatical equality, generally governs the relationship between the time: and 
witnesses alloei1tvd lo the two sides.51 

49 Ordet on5 June 2008, para. l l. 
:m lmpugnc:d Decision, para. 16. 
51 Appeal) paras, 56, 57. ln his Appeal, Ngjrumpatsc: submits thar the Prosecution case lasted 180 duys. However, the 
Trial Chamber found th.at the Pro~ecution used only 170 dflys. Sea Ord.et to Joseph Nzizorera Lo Reduce his Witness 
List, 24 October 2008, paro. 7. · 
s.2 NyiramasuhuJw Decision, par<l. 26; The erm.-ecrttor v. Kartmtt.ra er al., Ca.~e No. ICTR-98-44-ARlSbis.3, "Decision 
on Appeals punmant to Rule l5bis(D), 20 April 2007. para. 27, quoting OriC Decision, par.a. 7 (internal footnote:: 
omitted). 
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The Appeals Chamber also recalls that !he Trial Chamber's duty 10 ensure the fltirness and 

expeditiousness of proceedings will often entail a delicate balancing of interests, particularly in a 

multi-accused tria!.53 

30. The Appeals Chamber finds that, although it did not do so explicitly, in determining the 

number of witnesses and time allocated to N girumpatse, the Trial Chamber took into account that 

the Prosecution significantly reduced the number of witnesses it chose to .call, and ultimately called 

only 29 witnesses to testify orally over 170 days.54 The Prosecution therefore called fewer witnesses 

than those that the Ngirumpatse Defonce has been allocated. While the time in which the 

Prosecution presented its case was significantly longer than that allocated to the Ngirumpatse 

Defence, !he Appeals Chamber recalls the reasoning in the Orie case that stJ.ict proportionality in 

time is not required.55 It observes that this is a multi-accused trial, and that therefore the case of the 

Prosecution, which has the burden of proving the liability of each accused beyond a rea,onable 

doubt, may well be longer than the defence of any individual accused. 

31. The Appeals Chamber is satisfied that the Tlial Chamber considered and balanced the 

considerations identified above, and that it did not abuse its discretion in delermining that the 

number of wime,;ses and the amount of time allocated for the presentation of the Ngirumpatse 

Defence were reasonably proportionate to those allocated to the Prosecution. 

(d) Conclusion 

32. The Appeals Cha,mbcr therefore finds that the Trial Chamber has not abused its discretion 

by committing a discernible error, and dismisses this part of the Appeal. 

C. Disposition 

33. For Lhc foregoing reasons, the Appeal is DISMISSED in its entirety. 

Judge Pocar appends a separale opinion. 

Done this 30th day of January 2009, 
a1 The Hague, The Netherlands. 

Judge Fa1.1sto Pocar 
Presiding 

[Seal o(tlie"1'ribunal) 

:i;;,; Prlit Decision on Reduction of Time, para. 16; Nylramasuhuko Decision, pitrf.lS. 23, 24. 
)4 See Order to Joseph Nzizorei:-a to Reduce his Witness List, 24 October 2008, para. 7. The Prosecution HI.so adclucr::d 
wriHtm smrr;ments flom 17 witnesses as we11 a~ documentary and other evidence. 
55 Orie! Decision, para. 7 (in{ern8l footnote omitted). 

JU 

Case No. ICTR-9$-44-AR73.14 30 January 2009 



• 

30/01 '09 18:54 FAX 0031705128932 !CTR 011 

2255/H 
SEPARATE OPINION OF JUDGE FAUSTO P0CAR 

1. I agree with the outcome of the Decisi0n, but write separately to clarify that I understand the 

expression "reconsideration of a decision by a Trial Chamber is an exceptional measure that is 

available only in particular circumst.1nces" in paragraph 13 as meanmg that reconsideration is only 

allowed for non-final decisions by a Chamber. 

2. Since our decision in Barayagwiza on 31 March 2000,56 it has been constant practice of both 

Appeals Chambers to follow the principle that reconsideration, as opposed to review, is only 

allowed against non-final decisions. I note that the decisions cited in footnote 23 are based on the 

premise that only such decisions are subject to reconsideration. In the Zi.gic case, the ICTY Appeals 

Chamber considered that reconsideration of a final judgement is not consistent with the Statute, 

which provides for the right of appeal and the right of review, but not for a second right of appeal 

through reconsideration.57 The same principle applies here. 

3_ On the basis of this understanding, I can agree with the outcome in this case. 

Done this 30th day of January 2009, 
at The Hague, The Netherlands. 

[Seal of the Tribunal) 

Judge Fausto Pocar 
Presiding 

ss Jeon-Bosco Barayagwil/:l v. The Pro,-.e.cutor, Ca.,;;e No. ICTR-97-19-AR72, Decision (Prosecutor's Regue.sl for 
Review or Reconsideration), 31 March 2000, paras 49-50 ancl 73. 
" Pro~ecutor v. Zorall iigi~ alkla "Ziga"~ Case No. !Tn98-30/t .. A, Decision on Zonm ZigiC'it "Motion for 
Roco,,sidoralion of Appeal, Chamber Judgement IT-98-30/1-A Delivered on 28 Februfil)' 2006", 26 June 2006, pw:•. 9. 
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