
28/01 '09 18:19 FAX 0031705128932 !CTR 

Tribunal Penal ·lnternadonaJ pour le Rwanda 
International Criminal Tliflnmal for Rwanda 

IN THE APPEALS CHAMBER 

Ill 001 

1188/H 

{Ji 
ICTR-99-52A-R 
28 January 2009 

{1188/H-1183/H 

Before: Judge Fausto Pocar, Presiding 
Judge Mohamed Shahabuddeen 
Judge Mehmet Gi.i.ney 

IOTA Appeals Chamber 

Judge Andresia Vaz 
Judge Theodor Mcron 

Registrar: Mr. Adama Dieng 

Decisjon of: 28 January 2009 

Jean .. Bosco BARAYAGWIZA 

v. 

THE PROSECUTOR 

Case No. ICTR-99~52A-R 

~ u, 
DECISION ON JEAN-BOSCO BARA YAGWIZA'S MOTIONS OF 11 DECEMBER 2008 

AND 6 JANUARY 2009 

The Applicant The Office of the Prosecutor 

Mr. Jean-Bosco Barayagwiza, pro se Mr. Hassan Bubacar Jallow 

Intemntional C1·in1in•I Trihunul fo,· R~\'nncla 
Tt-lbunal pc'nol intcrn"tinn-al pour 1c Rwanda 

C£llT1FIED 'l'NUF. COPY OF ·rrm omc;:N,\L SEE:'\ l'IY :vu-: 
co1•1~: Cl•:~nFnm CONH>kME A. L'ORIGl;\;AI. 1',\R NOUS 

NAME I NOM: "1r····KUHII.IJIJ .... ,d .... /.ff.'!.I.~~ 
Slt:NATURE:. .. .. . -~M. ... .... D:iTP.:~1 •• ~r .. 



28/01 '09 18:20 FAX 0031705128932 ICTR 

1187/H 
THE APPEALS CHAMBER of the Int.ematio&II 6.tmi1w Y~u•al ftJ ~ imi~ution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Ge.qocidc and Other 

Such Violation., Committed in the Territory of Nejghbouring States between 1 January and 

31 December 1994 ("Appeals Chamber" and "Tribunal", respectively), 

BEING SEIZED OF motions filed by Jean-Bosco Barayagwiza (''Motions" and •·Applicant", 

respectively): 

- "Requete pour une ordonnance definissan.t le calendrier et les delais de depot des ecritures 

relativement a la demande de revision de l'arret du 28 novemhre 2007'', filed on 11 December 

2008 ("First Motion"); 

• "Requete demand ant la prolongation· du delai de depot de la reponse au rnimofr·e du Greffler 

intitule 'Submissions by the Registrar under Rule 33(B) of che Rules of Procedure and Evidence on 

the « Order Regarding Communication of Documents» dated 16 December 2008', et sollicitanl 

l'autorisation de deposer un complemenl au memoire en revision ellou reconsideration depose le 

11 decembre 2008", filed on 6 January 2009 ("Second Motion"); 

NOTING that the Prosecution has not :filed a response to the Motions; 

NOTING the Judgement rendered by the Appeals Chamber on 28 November 2007 in Ferdinand 

Nahimana et al. v. The ProsecUJ.or, Case No. ICTR-99-52-A ("Appeal Judgement"); 

NOTING that, on 11 December 2008, the Applicant filed a request for review of the Appeal 

Judgement pursuant to Article 25 of the Statute of the Tribunal ("Statute" and "Request for 

Review", respectively); 1 

NOTING the "Order Regarding Communication of Documents" rendered by the Appeals Chamber 

on 16 December 2008 ("Order of 16 December 2008");2. 

NOTING the "Submissions by the Registrar under Rule 33(B) of the Rules of Procedure and 

Evidence on the 'Order Regarding Communication of Documents' dated 16 December 2008'', filed 

on 23 December 2008 («Registrar's Submission''); 

1 Jean-J.io.rco Baraya.gwiz.a v. The Prosecr.tor, Case No. ICTR-99-S2-R. ''Memoir~ du reqwfrant en vue de la re\Ji.rion 
er/ou rer:tmsidiration de l'arr2t d!l 28 11ovembre 200"1'', filed on 11 Dec&mb~ 2008. 
2 Jean-no.rco Barayagwi.?P v. The Prosecutor, Case No. ICTR-99-52A·R, Ordet· Regarding Communication of 
Document.~, filed on l 6 December 2008. 
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NOTING the "Reponse au. mt!moire du Grs#,~,· tlu J.J dlcem,hr¢ JM6 btiitule 'Submissions by the 

Registrar under Rule 33(B) of the Rules of Proccawe aad ivid1:.11.ce on the 'Order Regarding 

Coilllllunication of Documents' dated 16 December 2008"', filed by the Applicant on 12 January 

2009 ('"Filing of 12 January 2009"); 

NOTING that in his First Motion, the Applicant requests an extension of time for any filings in the 

review proceedings in his case, 3 arguing that he will be transfe:rred to a third State to serve his 

sentence,4 where he may no longer communicate expeditiously with the Registry's services;5 and 

that he will therefore not be able to meet the tune limits provided for by the Rules of Procedure and 

Evidence of the Tribunal ("Rules'');6 

NOTING that, in the alternative, the Applicant requests the Appeals Chamber to provide a 

mechanism to ensure expeditious communication between the Applicant and the Registrar, in 

particular, communication via the ln~emet; and, in a further alternative, request<; the Appeals 

Chamber to allow the Applicant to remain at the UNDF until the conclusion of the review 

proceedings in hls case;7 

CONSIDERING that pursuant to Rule 116(A) of the Rules, the Appeals Chamber may grant a 

motion to extend a time limit upon a showing of good cause; 

CONSIDERING that the Applicant's transfer to a State to serve his sent~nce docs not 

automatically entail a delay in communication between the Applicant and the Registry's services; 

FINDING therefore that the Applicant has not shown good cause for a blanket ex.tension of time 

for any filings in the review proceedings in his case; 

CONSIDERING that pursuant to Rule 33(A) of the Rules, the Registrar has an obligation to ensure 

a channel of communication between the Tribunal and a convicted person, even after he or she has 

been transferred to a State in which his or her sentence is to be served;8 

3 First Motion, para. 8(1). 
4 The Applicant submits that ho has been informed by !he Commander of the United Nations Detention Facility 
f'lJNDF") that he will soon be ttansfcned to a third State where he will serve his sentence. F°IrSl Motion, para. 2. 

First Motion, paras. 3, 5, 6. 
<i In the Socond Mol.ion, the Applicant requests the Appeals Chamber te> .~pccify lhc rules applicable lo review 
proceedlng!'i when disposing of the Pim Motion. Second Motion, para. 7. The Appeal!\ Chamber, however, considors 
that in light of the outcome of this Decision and the fact that the pr1:1ycr or the Second Motion fails to include this 
roque.9t, there is no need to address this argument 
7 First Motiol\, pai:a. 8(2) and (3), 
'Emman~l Ndindabahizi v. The Pro,m:11.tor, Caso No. ICTR-01-71-R, Decision on Emmanuel Ndindabahizi's Motion 
of I December 2008, 17 December 2008, p. 3. 
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~~G that it falls to the Rei.~iij'jf 10 ~ tf)' l'flCtiC:ll qq.a~~,;; necessary Lo ensure 

expeditious communication between ~ i.Qiif.,i GfVices and a convicted person after he or she 

has been transferred to a State to serve N.s or her sentence; 

RECALLING that pursuant to Article 26 of the Statute and Rule 103 of the Rules, imprisonment 

shall be served in Rwanda or any State designated by the Tribunal from a. list of Slates which have 

indicated their willingness to accept convicted persons for Che serving of sentences; 

FURTHER RECALLING that Rule 119(A) of the Rules provides Lhal a sentence pronounced by 

the Appeals Chamber shall be enforced immediately; 

CONSIDERING that the Applicant, once transferred to a State to seIYe his sentence, may continue 

to fully participate in the review proceedings in his case; and that, pursuant to Rule 116 of the 

Rules, he may file a request for an extension of time for the filing of a specific document, if 

necessary; 

FINDING that the Applicant has failed to demonstrate why he should remain at Lhe UNDF until the 

conclusion of the 1-eview proceedings in his case; 

NOTING that in his Second Motion, the Applicant first requests the Appeals Chamber to grant an 

extension of time until 15 January 2009 for the filing of his response to the Registrar's Submission; 9 

NOTING that in the Filing of 12 January 2009, the Applicant requests the Appeals Chamber Lo 

order the Registrar to provide withiJJ seven days from a decision of the Appeals Chamber a. number 

of additional identified documents which the Registrar has so far failed to provide and to explain 

why - in case of the non-availability of any requested documents - they are not in 1he possession of 

the RegisLiy's services; 10 

FINDING that the first portion of the Second Malian is moot; 

CONSIDERING that the Appeals Chamber has an inherent discretion to determine whether, on the 

pa,.ticular facts of each case, acceptance of a "response" to a submission by the Registrar is 

warranted; ll 

? Second Motion, paras. 5, 8(1). At parngraph 5 of the Second Motion, the Applicant requests tm extension of 15 days 
from 2 January 2009. 
1° Filing of 12 Ja.nua1-y 2009, pl:IIcl, 15(1), (2). The Applicant also reiterates his Tequest for leave w file additional 
submissions to his Request for Review taking inlo consideration the documentation annexed to tile .Registrar's 
Submission. Filing of 12 January 2()09, para. 15(3). 
11 For example, the Appeals Chamber notes thHt in it<; Order of 16 December 2008, it did accept 11. request made by the 
Applicflnl in a "response'' to t1 submisRion of the RcgiRtrar on the b111;is, inter alia, that ''the Registrar ha~ not explained 
why certain of the document.~ idontili~<i by tile Applicant are not in the possession of the Registry." Accorclingly, the 
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CONSIDERING that, instead of filing a "respHH"' tlll die ltsgistrar's Submission before the 

Appeals Chamber, the Applicant should have: (1) informed the Registrar that in his view some of 

the information and documentation provided in the Registrar's Submission was inaccurate or 

incomplete and sought his further assistance; and (2) contacted his form.er defence cmmsel, Mr. 

Caldarera and Mr. Pognon, and requested that they provide the Applicant wich the infonnation in 

their possession to which the Registrar's Submission refers; 12 

FINDING therefore that the Filing of 12 January 2009 does not necessitate any action on the pa.rt 

of the Appeals Chamber; 

NOTING that in his Second Motion, the Applicant further requests leave to file additional 

submissions to bis Request for Review taking into consideration the documentation annexed to the 

Registrar's Submission; 13 

NOTING that the Applicant submits in support of thi, request that he repeatedly encountered 

difficulties ln receiving documentation from the Registrar that he required in order to prepare his 

Request for Review; that he anticipated problems in coJunication with the Registrar from a State 

to which he was going to be transferred; a11d that, therefo+, when he was informed that his transfer 

to a State to serve his sentence was imminent, he filed his Request for Review without having had 

the opportunity to take into account the documentation tl1
at the Registrar subsequently provided in 

the annex to the Registrar's Submission; 14 

CONSIDERING that at the time the Applicant's Re uest for Review was filed and despite 
I 

numerous efforts undertaken by the Applicant, the fplicant had not yet received all the 

documentation that he had requested from the Registrar "th a view to preparing bi1> Request for 

Review; 

FINDING therefore that the Applicant should be allowed Lo file additional submissions to bis 

Request for Review taking into consideration the material annex.ed Lo the Registrar's Submission 

which had previously not been available to him; 

FOR THE FOREGOING REASONS, 

DISMISSES the First Motion; 

Appeals Chambe1· found that "it would be useful al lhis slage of the proccodings lo direct the Registrar to provide 
funhor detailed infonniitjon on each of the requested documents, in particular, why they Eire not in tile possesbion of the 
Registty's services.·· 
12 See Registrar's Submission, paras. 4(a), (d), (c) !llld (f). 
13 Second Motion, paras. 6, 8(2). 
i
4 Second Motion, paras. 2, 6. 
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PARTIALLY GRANTS the Second Mort,q»: 

INSTRUCTS the Applicant, should he deem it necessary, to file within twenty (20) days of the 

filing of this Decision either additional submissions to his Request for Review or a consolidated 

Request for Review; 

ORDERS that the time limit for the Prosecution's response pursuant to Rule 120 of the Rules shall 

start to run from the filing of the Applicant's additional submissions to his Request for Review or 

his consolidated Request for Review; or, should the Applicant choose not to present any additional 

submissions, from the date the time limit set above expires; 

DISMISSES the Second Motion in all other respects. 

Done in English and French, the English version being authoritative. 

Done this 28th day of January 2009, 
at The Hague, The Netherlands. 
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Fausto Pocar 
Presiding Judge 
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