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INTRODLUCTRIOMN

1. This Degision will deal with twa Defence Motions - filed on 24 and 29 Octaber 20,
respectively - seeking orders (roon the Chamber for the Prosecutor to disclose cortain
materials.

I The Defence Nled & Motbon for disclosgre of various decunenrs purseant e #yles ob
and 68 on 2 October 2008 (the “Motion™).

i On 29 Cktober 2008, the Defence filed a Bunther Muotivn lor disclosure under Rule 66
£A3 (i) for thme W investigade and for the provistonad release oF the Avcused {the “2% Ootober
Motion )

4, The Frosecucer responded to the 29 October Wotion, stating that he had disclased both
Huls 66 1Ay and Rule 68 materials, and that the materials requested by the Defence had enher
boeen disclosed or, o e kiowledpe of the Prosecutor. were non-existent.!

3 The defence replicd on 10 Movember 2008, and annexed 1wa tables, one identilying
the materials which rhe Defence submits have yet to be disclosed. and a swconrd table
containing Defence submissions on the retevance of the marerials,!

BACKGROGUND
. L he Accused made his initial appearance on 1§ Februarn 20087
7 € 12 March 2003, the Prosecutor disclosed supparting materials o the Defence,
8 On 22 March 2008, the Deience Mied © Motion for an onder o the Prosecutor 1o

disclose all supporting material under Rule 66 {AY (i), submiting that the disclosure was
inconmphete,

&, bhe Prosecutor filed a ~Clurification of Documents Disclosed to the Delence™ un 28
March 2008 The Defence responded tathe Prosecutor’s Clarificaiion on 2 and 3 April.” On
8 Apnl 2008, the Presecutar tiled a Reply w the Defence’s Response.”

Vidpizane, Walion B Disclogure Veder Bules 68 sl 68 of the W0TR BIRELT fibed 22 Outabwy 2005,
chononTh On Y Corober 2008 Mo Creeciunoe (then the appoimted counsgl]l Fled “Requets de la Detenue
Copfirmement ses Arlicles ob Ao et 66 B do Replement de Procedure o1 de Preuve.” Aller ahe was appointed
vewriel Tor the Avrused, M T omer filed her oovn mections sgeking disclosere. &s the meier of Mr, Grecianmas
orudinn han alreads peen broaght b the attennon of the Defence, the Chamber row considers the maogion fifed be
Alr. Circcianda fa bt monl,

* wwhaera, “Defence Metion Foe {3eer o Ue Praseculion to Conpivie Belc 66441155 Disclosure, Request for
Viane e levvesbgate Bedare Trigl, and sbedivn for e Prowisional Release of 1 fonides Meherosz” fihed 29
Clgabier 2008 (240 Qaodee Maioa 7,

' Vadezen “Posscuiur s Responze o -Refenes Modioe for Oeder oo the Prosecution to Complete Rule &6 (a)
Lii) Dsclomare. Rieguast 407 Time e Ineestipase Mafore Teial, and MMotion o the Provmeenat Belease of Leanidas
:4:\||-I_i.=x-/i;'." Filod & Moo geader HEE O Prosecand™s Respense’™).

T wdeggner Detenes Reply o Prosccuzor™s Respanse ta [eteace botion fled 29 Cotobee 2008 are | risolosurs
Wialptions and Pros isieeal Belease” filed [0 %00 conber 2008 (140 Banembeat Repls 1

" Nednggane 11V chruars 2008 n 7.
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141 0n | October 2008, the Chamber issied a Decision on the 22 March Motion, 1o that
Decision the Chamber ordered the Prosecutor to file a declaration stating that he had complied
wilh his Bule 86 {47 (i} ﬂb”gﬂ[iﬂlh.u

[, 30 9 Oetober 2008 the Prosecutor filed his Declaration and made further disclosure.”

[2. O 24 {elober 2008, the Prosecmor filed anosher Clarificstion of disclosures that had
heen made to date,*!

IMSCLUSSTON
Prodizninery Matree,
{13 Defence Submission Regarding the Prosecutor’s Declaration of % Octaber
13, The Chamber noges that the Defence bas made further submissions reparding the
Prosecutor’s disclusure obiigations. despite the Prosecutor’s Leclaration made in comphiance
with the Chamber's Order af { October 2008,
14, Liwing e Status Comerence of 22 Oetober 2008, the Chamber decided that the
Prosecutor' s Declaratian complied with (ke Chamber's 1 October Decision, m which the
Chamber wrdered the Prosecutor 1o file a declaration that he had complied with his disclostre
ablizatrras under Rube 66 (A0 Accordinghy, the Chamber will discegard the Defence™s
Tunthier submmissivons concerning the Froseeuton™s disclosure of Role G0 €AY (i) materials.

(i Detence Request for Time W Investipare and o Prepars its Case befoes 'rial

15 Inthe 23 October Mation, the Delence requested time o investigate and prepare dls
case melire triat.”

cagazir, “Defence Kespomse o Proseantor's *Clarification on Docements Discloged wthe Defenee va 13
Wk 2 Hhited 2 April 2008: Nshoposa, "Addendam-Ddefence Response to Prosecutac’s Clasification on
D, caments Liselosed ot Deleoee on 12 Masch 28,7 led 3 A peil 2008,

o shageze, "Poeecuter's Beply to ielenee Kesponse wr Proseculor’ s Clarificalion an Dacumdents [diselsed 1o

wie Erelence a 12 Marele 20087 17ed 8 Apeil HKIR

" Wehagece, Duciion tn Defence Mulivms o Disclosare of Supgorling Materials; snd Clacification al the Rule

FEAC-Max Petiod. 1 Olewrhe 24008,

s ilgnsa, Proseeulor’ s Creclunaion xngd 13 losuce Fursuant ta Hales 66 and 75 of e Rates of Frocedure

and Ladderce. dadbraing Toal Chamber 15 Order ol | Oeoeber 20087 1iled 9 Onlubaer 208§ Frogecukoes

Lheelaratiom®y.

Y Nahumazs, Pasetutor's Claritication of Diselosures Made b Bale. Furizant e Hules 66 snd 75 uf the Rules

ab Frowsdue and Fyidence.” Rled 24 Ocleher 2008,

" AL paragranh 21 ol the 24 tictaber Mutism, he edenee asserls thel 3ie Prosecubor s repealedly violagd hi

Ruic &6 0A) (03 dischewre obbivaticor s ael with sesperl e relevant wilness statements. submirs that the

Broesmoiier iv proesumed Boopessess olhers nut yel Jisclosel

B R I I prr VK190 The Eefenae sobmitled thal disclosure was nol cosglete. naddition. the Erefence

samraid that tough the docwniens was vilud i decerelion. iLdid ot sy that e Broseculie Red complicd swilh

lrin cllivatie, The Pelewe requestsd. ag paee T8, o deglaration onie and Jur all that the Prosecuior Toe

complivd wilk 2 Bole B0 41031 wbligauins” The Chamber deided. at pee 19, 1kat the document Bhed by 1he

Prosecusor was te declasation. and that the time oz lifng Hole 72 madinns skould nan fran the dae of Tiding of

the Proscovtor s Declarsion.

20t ettt Mutior. pratas, ,dd, { |
|

S .
Che Pecseoiig v [ Foeiday Nifrogand, Casy Mo BT R-20-49 -1 "H'.,a [ W ild




.t e 'J ,'I Ad- LT -3LLH s, SeC ) Pzefag gy NN oL B3 o) Ny

Ls lay eued

TG VIENUDRL f 7 RUSERY CIR 0351 30 WONINEY 45 U OS] [P T-Ehs L] N DRI T A |

&Ry Bura) ¢ocened o uelsiaa) couRideme 3o 0Dy go oy e 23Uy shey amihay)

W) U3 s_#z:lum!ﬂn].\g J:\d.‘il.').l.‘-[ O SIOISIAACY | B [ ] S0 AEEE R A R I LIPS A

gy wed OO0E oD p s B Puppy e spinasag Swganag sy e u:u_lxu:n;an"]

L) uinUsedsas CELSIEIA PO WU g 0] uwinday 8 uradity e une enigieer CYee | s5ge1] s, DRI

HYTURH S HURIA T gneig S raddy i AUy Rk G0 sy o T Gy |y 10 Lun@jo s,
_’-S'l |'|L'Epll! | RZI_| rldl: 'i'IIJ.'I'LIJ.'l'I_E:h“ ‘GH:IU]!I.T.I _I,I:! Mn‘in;ﬂh!ﬂ JI.ZIJ 'Il1!|-:'|j,’\\' "illJT'ﬂ"q’_p (H]% ] Llil!ﬂ!:'r&ﬂ '||J.l R -_"_J-l-'-'u_.',lir]':'j l. o

T g Puee £ orp S a B L0 2000 e 1 ALt

':.IZ|: .':l.'!lIJT!”diHU_'_j ::‘l;llllt'l"_j L ALOTRO ) Uy Sy TosE oo ] Tk QNSRS Y L TR h LR T :ip.‘!‘t:!u:u
SRS g naed oo s aapwaday gz i fy ) gy g fo unnApae sy o Bpud L [RIR S LDMLIIRTY THRU AL b,
e donSapRI e gt somiopy DrEplE) W WIS -2 M-S0 B TN ST PR R ALY MR L IR G .
B A1 A r U TTUNEL AT IR :J::p.l.u ﬂ:iunp.}q;!-ﬁ '.r_J:.-_Jf!"r_ufj.'.'u‘- ;

ood g g e

A CRYUnG CasURAT B o WG JAsRlEta W OS3SSaUNla UQINIRSOL] [|E D 213U
sNoIaad DEOIDSIQ ST JOMNDASAL Y] gy [BINQULL 240 akyag s@paRacad o sIssauILY
EHEWDJEQ SHiLLMIE]S |Eu;3!1ﬁ a4y aarfl LN suosEad Yl UL nsed USA W2IY s CAOINGes 0y
S UEYD JIUI0 SAIUNUS AQ USHE] RIMOWAIES DPNEUL URD 1] CWLD IRyt ol uolednsaaun
LR 10 SSIN03 341 Ur PIUOIAT USAG SkY YAgs W v o s papssouy s uosiad ' o wanone
i se palaadiany) uaaq s2Y U (W) 90 any JepUN JuolUMEE TEUnae, Wi 35 TT

[ S0 UDLIGIR DL 3T 2] JFER PP S
AICAG SARD (6 UEAR JI1E] OU FOUR[A] Y1 O PISOIOSIP A S B IE 411530 Of 1D ) spasin
AT YT WU sasseu s e o sJLall e agl., [ *:::]dn:'r Uy () G0 D] Japu iT

. g TN I3 1GUE L) praeurd e o DNIEA) L
S USNED Dlonw SIUTHLUDLELS 35310 A 1a0M CSA|Y T OMNIIN0] AT UL PANIRIGNG 318 YT DaSRonE
Y1 4G Jpew sunWFEs snotaaad (e sapnon snpE pastg e $2T0US Byl yxya wodn Spreans

TLEL IR RIUSDC] BYD AT S5O IID JSRL NS DU Y M | S el Tunncddns g W

JREsnEan oyl
Uisd] JORNDR500d Ayl A PRUTEIL $1MHLNET sorad q® sw owose TUIIRAWIMpAL Ayl paltedie e
gy [erraem Bumoddns o sados pasnoae oyl g0 aotreueddde (mnog agl o siep gf
u!qu[.“]“ JUDLICG AYILH AEO[ISIP O EMN0DSLE Ay sanmbag sany YLD ) D150 3y 61

DR AP RN IRy NI T 1

EJ.{F!.'{H‘IE.J.';'_?(f Lt .11?}’} .}.'”:

AITSASIR duy +1sa0hd AAUR|AC] A4 BAESUOD B[] Jaguuey Al ) %1

e ‘mq;m::q] 51 :}llu!l |1.‘lfﬁ!]! pp'r‘. i3] 15.‘_—'”1!];?1 ;II_.|| '_In_"[

wa S okl rdaod pue seneETEERAUL AL S0 B0 30U D0 MY T

JU INOWTE AL By MO B IEE O x5 H) Sy ERREs Uddano) Amukxoldde sopell
Jof aiep painpayas g o aedaud o) ;o (Buomppe paisanisid 230390¢) YT UAYY SO
[EL -] 010 G AU W) (R SA00 JAQUIBLY ), CEDOT URRIGAY ¢ U0 F3UAERLGG
Wl PHARAYDE Usag MOU SEY |21 YL, 600 Alvrugag 7 o1 9007 MGGy £7 Wl mep

[Res] Pasodoad Ayt pasaw pUE B 0] Hedaid pue AETSIAUT O 5 0o TUD Gl %15 dof 1sanbal
5 AN YL pAUBIT JAQUIBY D A4 THODT JAGMICY B 10 30U U B L-H Iy )

KOS WK T AHPLENTAT 0 R LT A3 i b ]

21’



DEYa

1'_]1‘:'1:.'- fr.lq et Jr.}r’._l':"m_k' .H'ﬂl'n;::lnT._J'm .Il}jjl.'.rﬂ.'-]”'l: X2 .I'Jl.’l.'l.’m!ll'.-'r Efm

transcript of the testimony of @ W iness constitutes a statement within the meaning of Rule e
LAY (Tip i ihe witness is W iestily an the same subject matter as his previous wstimony.™

s, The abligation 1o diselose witness stasements 0 the Defence exivnds to all witness
statements in the custody or control of the Prusceutor, or to which the Proscotor has access,
Hewever, the Proscuwtor is nol obligated to disclose decwments which are oot in his
possesainn, of which ure not acecssible w him, ¥ Furthermare, the Proseewar is presumed to
dischirge his obligations wader Rule 66 (A) (i) in good faith,™

24 Satements trom persons o are not on the Prosecutor’s witness list do not fall under
. . B
Raufe b (A 1H); howewer, they may fall under Hule 64 ([

23, Rule &b (B) pruvides, b relevamy parl, that subject to certain exceptions. the
Proscoulor must albow the Delence, upon reguest, to mspect aoy “books. documents,
photographs, and 1aneible objects o bis custody or conwol, which are material W the
preparution of the delence, or intended for use by the Prosecutor as evidetice at trial ..

26, Edocienents are material o the preparstion of the Defence i they are relgvand 1o the
peeparation of the defence case, including preparatinn of the cross-examination of 4 wilngss;
preparation being a broad concept which 15 nut Timited to materizl w counter the Prosecution
evidenee,” The materialiny of the information sought can alse be determined by reference 1o
the Indiament,”™

27, A request under Huole 66 (8} is one of the methods available o the detense in carrying
ot iis Investigation. The Delence is not required to make independent cffons w obtan the
materis] priee w requesting Rule &6 (12).° However, Rule 66 (B} daes not
create a broad ebinmadion un the Proseciror 10 disclose any ard al documems which may be

+* Aizimpeagat o af,, Uake S S0 Uomplianee Decision. pra, 8,
# Praseotitar v Kipement ot af | Case Mo 10 TR-E-44-T. Daagision nn Jospeh Newrorern's Mation of Notice of
Violilen of Foie &6 (A ) (il Tor %itness A LT aod AR, and tor Remedis' end Funitive Moasures, 11 Rl
2':”]'.' para, o,
2 o emaec ot b Dlesision un Jerpech Mairorea’s Mulion of Ssotive of Yialatien of Bule 66 TAFIT fer 9 imess
-‘kl oand AMO, and tor Hemedfal and Punitise Sensores. §1 July 2007, para, $,

Mofupneri® ee gl | Dwciniom on Cdanic Molion foe Disclosire of W ikness Statemens and for Finding af
\.- alativn o Roale &h (A (1h 29 Sepemiser 200, i 19,

* Rule teh 6 3 which sels it the exurplion fo the Hele td disebisurs obligalions statgs: “fwjloerg bafiomaation o
trnkezialy are 00 the pessession o e Presecutar, the disclosure of whick may prejudice {further or gngning
s esdipagiens, o For ants obher 7eat0ms M be be conlius Woohe public interest or affeet the seourily inlgrests of
ary State. the Troscouto mas appls 1 the Trisl Chanber silting i comsera oo be relieved Trom the obligation to
dincleae s w Sule-Rules {4 and [BY Whes making such @n application the Prosecoator shalt prowide e
I=ial Chamhers umd oonly the Toal Chamder. with the information or mabeRals thay ate sooghi e e ops
o figential.
= frasermne 1 Do Hugangreg or ol LU ase R, KTTH-9R-1-48 71 Decrnon on Interdoeutiny Appeal
Focliiag Uy Diselosire usder Rale S 2030 of (e Triqunats Roles of Provedure and Foodense, 25 September
25, pua % Kareuwero of al Dccision e Detunce Mations Tor Eeselosure al Informalios (Fhained $om
Fanstngl Liwilingisimange. 23 April 2006, pos. |5
" Naremers vt ol Decisian e Deferee Moluns far Misclpsure of nfermation Ohtained Trom Jusces!
Eowilingisesmra, 27 Agnil M5, para. 15.

i Hegzecee 2t !, Thecision on Mnteslaceters Appead Relanng o Disclosure under Rule b {Byal the Prihaal’ s
Hules po Prowcedure ned Fuoderce, 25 Seprenber 2000, para 11

The Prccune v fechiger Voberaza, Case o IO LR-2067-91-PT ?.I |' \{f/ 3 ¥ 14
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relevant to his cross examination.  The Prosecubor's obligation under Rule 66 (B)y s only
trigoered by a sulficiently specific request from the Defonce.™

2% Finallv, there are some excepiions 1o the Prosecutors disclasure abligation, Rube 70
(A% provides that “reports. memaranda or ather intermal documents prepared by g pary. ik
#isislanls or representatives in comnection witl e investigation or propasation of the case,
an: ot subject to dischosere. " Tnder Bule 70O (BY, where information is obained by ihe
Prosecutor on 4 confidemial basis and is wsed only for the purpose ol gencrating now
evideice, neither the origing infurmation, nor il soorce. shall be disclosed by 1he Prosecutor
withou the consent of the entite o the person w e provided the infomnalion.

ty Lusclosiere wneler Rufe 68

29 Rule 68 ol the Rules requires the Prosecutor 1o 7as soon as practicakle, disclose o the
Defence any material, which in the actual knowledge of the Prosecutor may suggest the
innocence or mitgate the goilt of the accused or affect the credibility of the Prosecution
evidence.”

EDVR Where the Delence wsserts that the Prosccutor has violated his disclosure obligaions
under Rule 68 (A) ® most: (i) define the material sought with reasonable specificity [41)
extablish thar the material is in the custady and contral of the Prosceator; (iiE) prescnt a primo
Juere case that the material is exculpatony or poentially cxeulpatory ” o

30 Mueriats are vxculpatory only if they tend o disprove o material fact alleged agains
the aecused person, e 1 they undermine the credibility of evidence indended o prove thow
ablegations.”™

32, Phe dulr e disclose cweulpatony matcriab ender Rule 68 {A) is & pmjtiﬂ ‘md
continuing obligation, regardless of the public or confidential character of the material.”

the Prosecitor’s obdipation to disclose exculpaiory material is crucial w a fair trial, lhc
Proseculor must setively review the material in his possession, and. at minimum. inform the

" figeriore of of _ Decitron on Interlagetors Appedl Belnting to Dsclasure under Bube 66 (121 af the Tribanal's

Woics of Procegure and Fuidence, 23 Seprevabar 2006, para, 10 Presecuior v, Siviearicgze, Case Mg, 1CTR-01.
ThF. Phecigivnm vn [efcnee Motiors for Disclusone ander Roele & T30 of the Bubes 21 Februges 2007, oo, 3.
T pewerter v dugists Nhwodiogimans el af, Decision an Befence Mations Allegimi Winlation of Lhe
Eriveculia s Mhsclosure Ohligationg Posogn o Role 68, 27 September 2008 parz. 13 fcitations omittedp
fezfmnngr of, all [ocision on Justin Mupenzi's Beguest for Bisclosure Oolees 23 Jols 208, para. 7 {oilotivms
hrrllltd} Eovemere of ab., Thecision v losepli M arorerd s Inelocutory Appeal. 24 Apnil 2006, pars. 15,

T eetitle e, ol Lducision o Justin Mugenad's Reguesl tor Discloscne Oeders 23 July MK para. T icaling
fgecsear et o, Decisian on Ntahihag "\"‘U'h'.?'rl For Lhiselosure af frosceution Files, pdra. 42 and Sarcssera of of.
Bewivden un 2leace Molga for Qisclosne of [T Matcrizl and ¢or Sanctions. ggainse the Frosecusion, 149
Cherpbar 2R, poava 0 Meopmpegee of af . Thecisioon on Mrosper Mugiranesa’s Molon Parzuand Lo Rele &8 lor
Laculpitory [vidence Rested we Witnes R 01C), 14 September 2004, nara. s see oo SFizimuege et @i
Blecizivn on Prosper Sugiranesas Mosion tor Recerds of all Favments Made Direcry oo Indirectly o Witness
Do 18 Fehrgaes DORE pers. 40 and see e Bizienesge of sl Decision on lerome-Clement Biciunompuks's
Mntis e Heyuesting Recdl ol Prosecition Wimesy GEAL Disclosure of Exealpatory Material: and 1o Mol with
"-‘vi:nl.tl- LA ZE ADrEl QAR parg, 9.

' fule nk G Nalmchfroimama #roof, Pscivion on [RIchce Motions Alleging Vielelion o Lhe Froseouner's
L¥ny litmtie A Thligativons Pursgent e Bule 6% 22 Sepuember 2008, pora 9. "

H |'
fie FEremociioe v S dmdiday healegone, Case Mo JOTK-2KT91.PT r'. » ! ’ SN
v




PENTe

decosre on Defnee Aoy for Dcfarre A2 Faropneler 20N

- - . . IF -
accused of the existence of any exculpatory materiab,™ The Prosecubar 1s preiumed lq:h-l:
acting in good faith unless the moviag pany adduces prima focie evidence 10 the contrary.™

33 The Chamber will nonw consider the Defence requests for disclosure in respect of cach
s¢t ot dociements reguested.

1) TIr Lyson Reeodr

3. The Defence asserts that a report by Special Counsel Lorena Laach (the ~lLynch
Repony and all associsted o related materials, including, bue not fitnited o, witness
stalements grising from the mvestigation, are exculpatory or potentially exculpators and
theretore subjeet o discksure under Rule 6% (A), or allernatively, urder Rule 66 (8).™ The
Lynch Repor is, the Defence submils, the "hynebpin® of the Proseculor’s case agaipst (he
Acensed.™ The Defence siggests that the Prosecutur’s disclosure of witness siatements
arising from the investigation cunducted by Special Counsel Lyneh supports this assertion.™

3% According to the Prosecutor, his correspondence with Special Caunsel Lynch is
protected correspendence under Rule 701 (A)."

36, The Chamber recalls thar Rule 70 (A provides tor the nont-disclosure of reporis
prepared by the Prosecutor, hin assistams or ropresenfabives inoconneciion wiih the
investigation or preparation of the case.  The Chamber considers that any memoeranda or
reperts prepared by Speciul Counzel Lynch shat were prepared in the conduct of the
inveslipations vrdered by the Appeals Chamber inothe Komirediensde proceedings, provided the
materials are not excalpators. are exempt frem disclosure pursiant 1o Rule 7 (A0,

iz, The Defence, hoswever, submits that the muicrials are exculpatory,  The Defence
reasions that the Prosecutor's nen-disclosure of e lynch Beport, and related materials

2 pmemera of af. Decision o [irerirsc ity Appenl Regardieg the Kols of e Prosecutor’s Ekeclronic
Coisclosu e Suite i 1seharging [iselisare Obligalions, 269 Sane 2810, paras. $ 10,

T Nefinelivimamz of af. Pecision on Thofence Molicns Alleping ¥ielaien of the Frozeculor’s Disclosare
Dbligpalicere Putawuss o Rale 68, 22 Sepwreber 3008, para, £2; Ageearers ot af . Decision an Joseph Sororces™s
fierlocuiors Appeal. 28 Aprid 2006, para, 17 Prosesutor v ooed Beescdube o af. Case 5o ICTR-0844-T.
Crevizion on [hefence Motinn Tor Diselosere, 15 Tenuary 2184, pirea. 3 (siting ®e Appals Chambor in Prosecerc
v, FHfeekec Case Mo |95 14-A . Dectsion on the Appellant”s Mt for1he Penduclion of Mareriat, Suspension
m Extensnon af the Bricting Schodule, and Addileenal Filings. 20 Senlertber 2000, para. 431,

3 21 ODeciooer Muotin, Aungsare 1o particulir, the Defeoee rogueats sitiess stacconenls e ~5E-005 So-fd,
SP-0NT, SPE, SP-S. NP-010 S1-0110 SP-012, SM-33, SP-14. SP-U1E, and all sther wilne:s stalemen?s
whlrided it the contest of this imeestipsdion sl nol sed dischomed, L taken i the gorlenl of e imoeatigarion m
"__?L]If.‘.‘i....": hAmic, para. 6.

* 23 Cumber Motion. Para. 4,

el Bt 3.

?? [*rpmciler’ s Responsye, para. I

# M pear v Joon de Fhew Semeencda, Case Noo WOTR-GY 3454 Dedinion on Jeao Je Diet "5 RegLgst
Resael e Prosceoton Dislsars and special invesagation. pata. 7, Procueeir o Frerdinemd Yofimoms o of.,
Mesisios Relative @ la Requeee de U Aprellant Hossn Mpear Conoernanl 12 Comenunication du Rappart Dhe
L Aol Géneral Charpd de P Enguéte sur lesAllE ganaons & Datrave du Cours <o 13 Justisg, Oase Mo, [T R-9%-
53-0.0 2% Feburary MHM puors, 16 The Xpegial Counsel comdocted imoestagations inta possihle comtempe and
peerory tar Balh the Aakimons dnd Kamvdondis proceedings, Sve efta Froseisoe v faoor Yeze, Case Bo
IO 1-9%57-A0 ~Prasecutors Jorgent doticn Pursgart (o Rules 39 (nok 54, and 19T fir an Onder, pursuani
Beale 27 0070 001 and Rale 91 185 000 Jdiresting the Prosecutor % invesiigale cetin marters, with a view e
volempl e Tabse wesnimonm. respectivels ™
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unplies that the materials are notl incriminating,.  The Defence further asserts that ©f the
materials were nod exculpatory, the Prosecuror world bave either wsed them in suppuort of the
Indictmenl. or disclosed them to the Defence.™ Therefore, they must be excolpatory or
potentially excubpatery.

3B, The Detenee, however, has nol demonstrafed thar the materials end o disprove a
material fact atleged apainst the Accused, or that they sndermine the credibibity of evidence
ittended 1o prowe those Facts. The Chamber is therefore not satisfied that the Defence has
demonstrated. prime fuere, that 1he Lynch Report and related materials are exculpatery or
poleniakty excuipalory,

3% Fusthermore, the Chamber considers that the request for “all associaled materials™ is
not salliciently speciiic worigger the Frosceuiors diselosure obligarion under Rule &6 (B),

46 The Defence also secks all witness statements oblained in the context of the
insestigation, and which have nol vet been disclosed."

4. The Chamber is ool satislicd thar all the wiltness swatements arisiog rom the
investigaian into possible contempl and false estimony in the Kasndanda proceedings ane
relevanl 1o the preparation of the Defence case, paricularly since the scope of the
investigation was noi limited W e Accused. The regquest is not selTiciently specific o trgper
the Prosceutor’s obligation 1o atlew the Delence winspect the materials pursuant 10 Rule §6
(1), The Chamber motes Ul various witness sialements ansing from this investigation have
aceording to the Prosecutor. already been disclosed 1o the Defence.!!

[ WETSFSS AN INIACTMES T AR L SUPPOR NG MaTLRIALS

42, The Defence seeks disclosure of the indictment agatnst Witness GAA, and all its
sspporting materials umder Bule 68 (AL of alernatively, Rule 56 {H]._"'

43, Wimess GAA entered @ plea of guilgy of contempt of the Tribunal contrary 1o Rule 77
tA) and 77 {(;) of the Rules. [n addition, he admitted to having reccived and aceepted
inducements from the Accused 1o give false westimony before the Appeals Chamber *

44, The Defence asserts that all Kole 46 (A) (i) supporling materiais Tor fhe indiciment
against Witness GAA are exculpatory or potentially exculpatory.”® The Defence tunher
submits that the indictment agains Witness GAA and il own supporting materials ane, gprioa
Jurde, vxcubpaegry bocawse the Accused iy charped with offences which are “eMectively the
saie’” as thuse with which Wilness GAA was charged.”®  According o the Defence, all

[=

e . .
Viftagrez, ED Muosember Hoplv, Anzgs ~Table 2, Rule b (A0 Materials seetion 1. A2 paragraph 14 af js
Fepsly. tee Dedienee incorpoeates alb subimissiony in the Asnes bable 2 e the Reply.

H SAabon. Anecsaee |

+ Spdpendaazdl, Procecuti s Dieclamben, Sty Cenlidential Anaes.

'lf Mulice, pura 100 Motion, Amesure 1, 10 Novemnber Reply, Anaes ~Table 2 goclion 2.7

M Pt v Gk, Case No, JCTR-OM90-R7721. 1. 3 Deecinbe: 2007, pp. 305,

:'1 21 Eaaaher Somon, Annesere 1O purtcolar, the Delescd eequesls withiss slilumients g ~SP-00E 56000,
SP-00F, SP-0NH, SN0, SPOD0C 51511 SP-0E2, SP-130 S04 SPJ R and a1l elher witness starements
vitained fo the comtest o ki intestivation and act vel disclased. .. teken in the conteat al the investigation in
5.,
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Tre Frowecmwrer v Ldomalas ehogaza, Cdawe Soe [CTH-2007-5 -2 7 b n \' P Be|d
e




FA0K

Decision en Defence Viotiand free Diselovpee 22 Flgpomibeer 200N

eyidence which inceiminates Witness GAA for the acls Jur which the Accused is now charped
i, prrimes facie, exculpatory or potentially excolpatory Tor the Accused

4%, The Chamber notes that singe the (iling of the Mation, the Presccutor disclowsed the
GAA indivtment and amended indictment 10 the Defence pursuant to Rule 66 (H)'7 In
addition to the indictment. the Prosceutar diselosed cortain witness statements, ™ Therefure, B
is only the supporting materials. if they have not vet been disclosed, for which disclosure is
réguired.

d6. The Chamber considers thal the Defence bas nol established how the malerizls
rewuested tend 1o disprove 8 material fact alleged apainst the Accused. or bow they undertiine
the eredihility of evidence intended to prove those allepaticos. Thepelore, Lhe Chamber is nol
satisficd that the Defence has established thal the supporling materials For the indictnent
apainsl Witness GAA are, prima fucre, exculpatons for the Accused.

47, Considering, howewver, that Witness GAA implicated the Accused n his guilty plea.
the mformation relating 10 the charges apainst Wilness GAA may be relevant to the
preparation o 1the Defenge case. The Chamber recalls thal the Prosecwior’s abligativn 1o
disclose under Rule 66 (BY is unby triggered by a sufficiontly specific request, The request for
the sepparting materials relating to the indictment of Witness GAA s sofiiciently specific,
and disclosure pursuant w Role 66 (B) is warranted.  Jlowever, the request for “other
materials,” of which the Delenee is not awarc, is m suifrciently specific,

HE WIeEss GEX STATEMEN | AN S A0S BELA LY oo MELHINGS WITH HIE PROSEL LTOR

A5, Under Rule 68 {A}. ar alternatively, Roele 66 () the Defence seeks a copy of a
sttemetit 1L asserts was given 1o dhe Proseculor by Witness GEX in 20005, or carly 2004 to
Fecant 4 prior stalemert Witness GEX made against Me. Kamuehanda,*

4%, The Defence submily thak this document 15 exeubpatory bugause the Wilness accused
Mr. Kamuhanda and later recanted. The Defence submits that evidepee that br. Kamuhanda
wis ot present or responsible far the charges he faced” is, prena fucie. exoulpatory for the

¥l
Aciused.

50, Mr. Kamuhanda has abeady been tried and convicted, The purposc of these
proceedings 1% not to re-open that case. but eather. Lo determing whether the Accused
comininted the offences tor which he stands charged under the Indictntent.  The guilt or
inhacence of Mr. Kamuhatda has noe bearing on the issue of whether the Aceused engaped in
the aclivitics which gave rige 1w the charges against him.  The Chamber is therefore nol
satistied that the Defence has demensiratzd tha Witness (X s siatement s, preing facre,
exculpatory for the Accused,

" fhist
1 Wit eoar, 13:scliwne uf Beleyviant o umeets Pursuant 1o Hule 55 (Boand 75 cF] i, Ticd 5 Beceimbsr
MR
i# ]t 35 neal iear whiedher of pan these derialg are the suppinge materisis Tor the GAas :ndl-..,1|1'~-|:"ll
"-s."?r.?..:n:rj Mation. pueas e kot ooeesgre L
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i1, According to the Indictment, Witness GEX. wha is not an the Prosecutor’s list of

wilness, 15 one of the protected witnesses with whom the Accused met. along with Wilness
1l

LA, cunlrary to a protective measures order”’ The Chamber therefore considers that
staternents by Witdess GGEX that are in the Prosecutor’s possession may be materizl to the
preparation uf the [Defence case, Fuher, the request for Wilness GEX's statement o the
Proscewn or o the Viclims and Wilnesses Support Uni, dated 2003 or 2004, 15 sutlicient]y
speciiic o trigaer the Prosecutor’s disclosure obligation under Ruole &6 (B}

£2 The Chamber observes that in the Annex o the Prosecwlor’s Y Ocioker Declaralion
and Disclosure. the Prosccuor lists 2 vRecantation Staement”™ by Witness GLEX dated £7
March 2004 as having been disclused to the Defence™ This appears to be the same statement
which the 1efence seeks by way of s 22 Oktober Mation and [0 November Reply, [
lwwever, this is not the docement the Defence seeks, the Prosecutar should allow the Defence
1o inspect the statement solght pursuant to Rule 66 (B, if il is i the Prosecutor's passession.

33, The Defence also seeks all memos and repirts refated 1o the Prosceutor’s meeting with
Winess GEX. The Chambar recalls hat reports and memorands prepared tn conneclion with
the wnvestigation or preparation of the case are exempt ffom disclosure under Rule 70 {A). >

IW 1 e ss BUC 510 AT WEXT To THE QR0 0 THI PROSLELTOR PRE- 1594

54. The Defence seeks disclosore of a slatement it assaits was made by Wimess BUC o
the Prosecwtor pursuant 1o Rule 68 (A), or alternatively Rule 66 ¢B). s

33 The Dufenee submits that Withess BUC mentions having given a3 siatement o the

Proscewtor prior to April 2004, and that there most, therefore, be some record of 1his
55 - . s :

statoment.” " The Prosecilor responds thit the stateinenl is nel in his possession.

3. The Defence bas not identificd the docunwent that refers to the April 2604 statement
with sufficient wpecificily - [or example, the date and Litle of the document, as well an the date
of its diselosure - for Lhe Chamber 1o assess this reguest.

VY WITMESS STATEMENTS

57 In its 29 Oktober Mution. the Defunce sechs disclosure of sixtecn addidonal witmess
statements under Rule &6 (A4 (i)™

58, The Prosecutor submits thay thineen of the sixleen withess stalements that the Defence
seeks do _I;Gt exist, and thit the ether three documents in guestion hawe been disclosed o the
Do femee,”

! Moo loliciment. 7 Januan 200K Yohpos, Poosecuter s Filing of List of Wisesoes and it
|!'|_!|:-J 27 g luee 2008,
qh_.'l:':-‘lu,a:d:u. Promevuter's Dheclacaton. Striclly Cenfidential dnngs, bolber 1 Dem no 4,
e atia Kavemenr er wof, Decizien on Dedence Motzons for Desclhosure o Indormatien Caecd Tane osemal
Iﬁ“ Cingivimana, 27 Apeil 2006, paia. 6.
CUMaLom. Ameaure | Botion Para 16,
1 Sosember Roply. Asnes Tshie 2. Rule 43 (A Mitsrials. weeton 4.7
* 2y Oreober BAction, para. 330 0 eminote M6 and Annesure |, the Bedenge sebmits chat ere are b Jeast b
Witreis B s1ptemenits, seven Wiltdes €A & slilements, ome Wilmess £iAF statermcnt, 1nd thpoe Witnss BLP
Salmertly et are et e b alnctoned. Ii/i
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kLS T Drefenee has nol presented evidenee w estazhlish thal the Prosccator has an his
possessiol the documents sought, and thal they have not been disclosed.  The Chunber,
hawever. reminds the Prosecutar of his obligation to ensure that all statements by wilnesses
whoum the Prosceulor intends o call to wstife are disclosed to the Defonge,

o, The Delenge ulso seeks all recordings of interviews with Witnesses (AA, BUC, GLIL
SP603. SPI04, and SP-017 pursuant o Rule 66 [B).™

at, Since Witnesses GAA, BUC, GEL SP-H13 and SP004 are an the Prosecutor’s list of
wilnusses, any reeordings af inerviews with these witnesses woutd be relevant to the
pieparation ol the Defenee easwe and should be made available to the Defence.”™ There is no
roferemce 10 2 Withess SP-001 7 on the Prosecutor's list of wilnesses. and the Defence has i
sought to establish the relevance of the witness's interview to the preparatgon of the Delence
case under Rule 66 (B,

VIV L m-REERA VRS TN L0 IR3Es

2. The {lefence seeks the un-redacicd Iadictment against the Accused under Rule 66
':H:I.:.nl

3. The Confirming Judee ordered that the Indictment and supporting materials be
redacied for the purpasye of protecting the identity of victims and witnesses, and that the
rmaerials shovld remain redacted unlil the Trial Chamber 1ifts the conbidentiality.”!

hd. The f_'!'LH.;'I-'Lb-:r made an Onder for protective medasures Tor Proscoution wilnesses on 24
November 20085 A ceording 1o this Ordes, the Prosecutor will disclose the names, addresses,
whercnbouts and other information thal might identify or assist in identilying the witnestes
and their fLanudies (tidentifving  information™) no later than thidy days before the
commencement al the Proseculors case.™

65 The Chamber has revicwed the un-redacted Indiciment and considers that, taking into

awcomd the righes of the Accused o a lair amd public hearing as ensheined in Articte 20 of the
Sttute. it wowld be appropriae for the Prosccutor to disclose the vn-redacted [ndictmest

=2 . i . ' . . . . .
Iromecume s Resporse, purit, T and Annex | The Prosecueer idealilivs $he Jolluwinp materials a8 a0 in the
Frosegutor’s pussesdion”s Wilness B O Pre. 2004 10 OTT. Witness B8 Pre-25 Sepc 08 w0 {0TE. Wiiness (ian
Relis TOUH SRatement B CELX dner ir possession non-exislentt, Witness GAA Several™ oher stabements g CHD
pre Juls 2007 Wilacss CiAA 1T due Proohestiia o CHD, Witness UAA 25 Jyly ZINF? -Open Leller.” Witnoss
CiscA Pree - 35 Sema OF o 0111 Witness GAF 125 Seou 08 1o OTP, Witness SP-4 Pre-33 Sept 08 1o 017,
Weilness Gl Ma-23 Sepe 98 10 OTF, The Nrosceeles identffies the fllowving sompeens 43 “non cxistent™:
Wil GAA AN Inforcies Taotes, Statements w OFF e UNDE Qoention, Witsess GAA. 2006 vapprax)
‘v;'lt!a:-‘.l:].pud Sunements e SHP o Ko, Wilness 3RADG1 Pree2 T Sept 08 we QTP
4 . . - - - -
B Novenhey Beply, Annes Tabie 2. Fole 66 (B Marerials. seclion 3.
L . . . . .
M hese slemen ezan e Sl within The meaning of ~w itess satement’” uagder Hule 64 i)
Al .
Sieton, Atnesore 1,
"W ke Contirmation ol te Tndicteresr and Wirness Prosection Cnlets, 4 Lnuary 200K, pp. 223,
"N chorzan Decision an Prosogalers Fatremely Urpent Mution e Prowctoos Measwees i Yictine and
Woisaee, 2 Rl ZIHIR,
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when he discloses the identifving information relating 1o the protected witnesses: that is. na
later than thiry days belore the commencement of the Prosecutor’s case.™

VI O 0sEn SFSSios DNGLISH TRANSCRIFT FROM EAMUESAD 4 PROCECDENGS; OPESN AN
O s SESSI0N TRANSCRIPTS TREM THE B DM IELS] PROCEEDINGS

th, Pursuant to Rude &6 ([3), the Defence seeks the closed session English transcript of the
testimany of Wikness GAA i the procecdings in Precior v, Kamuhandd™ dated 210
Sepiember 2000 Adddionaliv, the Defence seeks all tlosed session transcnpts from the
paneudings in Prosecieor v Rwamabube™  where witnesses mention Jean de Dieu
kimuhanda. ™

6y, Ihe Chamber considers that sinee Witness GAA is on the Prosccutor's lise of
walnesses, the prior testimeny of this witness may e materind 1o the preparation af the
Defence. The transeripl should he made available ta the Defonce pursuant 1 Rule §6 (B,

0F . Hule 75 (F) (i} provides that protective measures for victins and wiinesscs shall not
provent the Prosecutor from discharging his disclosure obligations in respect ol another
pracesding, provided the Proscoutor natifies the Defenee of the protcctive measures arders
[rom the fiest proceedings.™

9. The Defenee albso seeks. purstant w Rule 66 (B), ail open and cosed session
treanseripts from the Hwamakeha proceedings where witnesses testif about the massacre &
Gikamero Parish Compound ™ According 10 the Defence, this material is relevant becawse
Ruarnuhuby, ke Romuhanda, was accused of leading anachs 1 Gikomero. The Defence
avserts Mhat ovidence relating o she Gikomers massacres s therefire, magerial o twe
propariaton of the Delence ciuse,

0. The Accustd has mol Twen charged with any crime relating to & participation in a
massacre, bl rather with contempl of the Tribunal, and artempt to comnit contempt ol the
Tribunal. The Chamber 15 not. therefore, satisfied that evidence relating fo & massacre al
Clikomero Parish compound 35 relevant to the prepatation of the Defence casc.

Ire adoplun of prAarcts e nedaures regires o cgreiul batancing bevoeen the need o secore tbe satets and
serienly el il wl wiinesses, amd the rights of the Actused 1w oa fair and pablic hearing as enshemed i
Artigle 24 ¢t the Statnie see Frotecwine v Jcesad Bugdstharoes. Case Woo [07T1800-54-1. [egivion on the
Pricissubr™s Betion for Paoective Steenes R Yictims and W iinesses fo Crimes Alleped in the Indictement. 57
Lonuary 2006, s Wi Prosecor v Simon Sikindi. Case Mo, TR0 7207, Bhecision on Prolecte, & Measores,
fur Prascculion Witaesses, 4 Septernber Z00W, poca. 7
i Prosecstor v Kemehand, ICTH S A,

r'i Provecaisr v Aty Baamgleha, Case boe |[CTRS98-44-T

o Sotion, Aneacre 1.
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71.  Regarding the request for all closed session transcripts from the Rwariakubde
proceedings that mention Mr. Kamuhanda, the Defence asserts that the materials are “relevant
tor the underlying case of Keamrehan and therefore material to the preparation of the defency
of Mr. Nahoeoa ™

FEs [he ¢ hamber reiterates that it 15 not the purposc of these procesdings 1o re-open the
Acomuburcy cane, The Defence has nnt demonsirated how the documents sought are material
1 the preparavsn af the Detenge case.

&t Prosecater tn Vigdatlon of his Diselosare {digations?

EES tn its 29 Ociober Motion, the Nelence asserts that the Prosecutor is ~in chrontc
violation™ of his Bule 86 and &3 disclosure obligations, and that the Prosgculor iy in
“eoplinuous and serious violason” of his Rule 8§ disclosure oblipations, printarily due to the
non-disclosure of the Lynch Report and related materials.™

74, The Chamber recalls that the Proseeutor is presuined to be acting in good faith wnless
the Iefence udduces primu fucie evidence to the contrary,” In order Lo support an allegation
that the [toscoutor has violawed his disclosure obligations under Rule £8 (A the Defence
roust establish that the Prosecutor has the material in his posscssion, and must demonstrate,
prima frueie, tha the material js exeulpatory.™ The Chamber is nat satisfred that the Defence
has discharged this borden.

7=, Finatlv. the Chamber notes that the Delence fled repested motions seeking ideatical
v similar reliel, The Chamber deprecates this practice. Filings which tequire the Chantber 1o
address multiple motions oo the same iysue are wnnecessary. and result in a wasie of valuable
Judictal time and resources.

FOR THESE REASONS the Chamber herchy,
GRANTS the Delence Mation™ in part: ang,

ORDERS the Prosecutor 1o disclose to the Defence the following materials purseant w Rule
Gb (137 U they are in the Prosecidor™s mossession:

i1 Suppotiing matertals for the Withess GAN indictment:

HY Winess GLX Staement o the Proscoutar dated 2003 or 2004,

I‘LL.rllL mAnssuce 1. paes (g
"'-hsllun garie. 21262 3EO 30 34
.l.lr.u"rl'.'.lanrrrnu ot Dheciswr o Do Moaons .-",]ln:'g:ﬂl._: Woealateon ot lhe Proscowlnr . I}isc!nsurc

Ulﬂilg.ni:m:i Fursiganl W oy 08, 37 Seplembeg MEE. pues. 120 Sarcemerd ef of., Lecicion an dseph Seironema's
Ihreriewutery Appesal, T8 Apcil 2006 pamg 17 osuoaler ¥ ofeded Swamakubg gt of, Case SMo. ICTR-98-44-
Lhecsiozs on Dedence Matioz fur Discloszre, 15 loary 20040 para. 3 (ciliog the Appeils Chamber in Proseensor
Ttk Cake Yoo P95 LA Biegision e the Appellant™s Motion tor the Produciion of kateri, Suspensiom
wr BExtension oof the Bricting Schedule. and Adeitienal Filings, 26 Septembee 2000, para. 457
" Kuremera ot uf,, Decisior on Joseph Soeirareras Imgrlocatnry Appesl, I8 A prad 2006, para, lEIr i
i [his relors o buah she Magion i 29 Oglehr Wotion, and the 10 Seeember Rerly.
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