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CHAPTER I: INTRODUCTION 40715

1. OVERVIEW

(i) Introduction

L. This case concerns Colonel Théoneste Bagosora, the directeur de cabinet of the

Ministry of Defence, General Gratien Kabiligi, the head of the operations bureau (G-3) of the
army general staff, Major Aloys Ntabakuze, the commander of the elite Para Commando
Battalion, and Colonel Anatole Nsengiyumva, the commander of the Gisenyi operational
sector (1.2).!

2. The four Accused are charged with conspiracy to commit genocide, genocide, crimes
against humanity (murder, extermination, rape, persecution and other inhumane acts) and
serious violations of Article 3 common to the Geneva Conventions and Additional Protocol Il
(violence to life and outrages upon personal dignity). Nsengiyumva is also accused of direct
and public incitement to commit genocide. The Prosecution relies on direct or superior
responsibility.

3. The Defence has challenged the credibility of the Prosecution’s evidence. In
particular, Bagosora and Kabiligi have contested that they had actual authority over members
of the Rwandan military, and Nsengiyumva and Ntabakuze have disputed that soldiers under
their command committed criminal acts. For some of the events, the Accused have presented
the defence of alibi, most notably Kabiligi and Bagosora. The Defence has also raised a
number of procedural challenges, which are discussed in the judgement.

4. The evidence of this trial has reiterated that genocide, crimes against humanity and
war crimes were perpetrated in Rwanda after 6 April 1994. The human suffering and
slaughter were immense. These crimes were directed principally against Tutsi civilians as
well as Hutus who were seen as sympathetic to the Tutsi-led Rwandan Patriotic Front (RPF)
or as opponents of the ruling regime. The perpetrators included soldiers, gendarmes, civilian
and party officials, Interahamwe and other militia, as well as ordinary citizens. Nevertheless,
as the evidence in this case and the history of the Tribunal show, not every member of these
groups committed crimes.

5. Also other persons than Tutsis and moderate Hutus suffered in 1994. The process of a
criminal trial cannot depict the entire picture of what happened in Rwanda, even in a case of
this magnitude. The Chamber’s task is narrowed by exacting standards of proof and
procedure as well as its focus on the four Accused and the specific evidence placed before it
in this case.

' During the 408 trial days of this case, 242 witnesses were heard, 82 for the Prosecution and 160 for the
Defence. Nearly 1,600 exhibits were tendered. The transcripts of the case amount to more than 30,000 pages,
whereas the final submissions of the parties totalled approximately 4,500 pages. The amount of evidence in this
case is nearly eight times the size of an average single-accused case heard by the Tribunal. During the trial, the
Chamber delivered about 300 written decisions. It pronounced its unanimous judgement on 18 December 2008.
The written judgement was filed on 9 February 2009 after the conclusion of the editorial process.
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(ii) Alleged Conspiracy to Gommit Genocide 4ije 1 o
\
6. The Prosecution alleges that the four Accused conspired amongst themselves and with

others from late 1990 through 7 April 1994 to exterminate the Tutsi population. Reference is
made to evidence — mostly circumstantial — which arguably forms links in a chain leading to
a conspiracy to commit genocide in the months or years before April 1994.

7. Disputing that therd was a conspiracy, the Defence argues that the Prosecution relies
on evidence lacking credibility and draws inferences from facts that have not been proven.
The Defence has also advanced a number of alternative explanations for the events which
unfolded. One of them is based on the view that it was the RPF which shot down President
Juvénal Habyarimana’s plane on 6 April 1994, and that this event, together with other factors,
triggered spontaneous killings.

8. These alternative explanations particularly relate to the count of conspiracy, but they
have also been considered more generally. While some of them may provide a fuller picture
of the events in Rwanda in 1994, they do not raise any doubt about the Chamber’s overall
characterisation of the events as genocide, or the key findings which form the basis of the
judgement.

9. In relation to the Prosecution submissions about conspiracy, the Chamber points out,
first, that the question is whether it is proven beyond reasonable doubt, based upon the
evidence in this case, that the four Accused committed the crime of conspiracy to commit
genocide. Second, when| confronted with circumstantial evidence, the Chamber may,
according to established case law, only convict where this conspiracy is the only reasonable
inference. Third, the evidence implicates the Accused in varying degrees.

10.  The first element referred to by the Prosecution is the participation of Bagosora,
Ntabakuze and Nsengiyumva in a Commission which was set up in 1991 to define “the
enemy”. The Chamber aq:lees that the over-emphasis on Tutsi ethnicity in the definition of
the enemy was troubling. However, it has not found that the document itself or its subsequent
circulation to soldiers, in particular by Ntabakuze in 1992 and 1993, demonstrate a
conspiracy to commit genocide.

11.  The Chamber considers that Nsengiyumva was involved in the maintenance of lists of
suspected accomplices of the RPF or others opposed to the ruling regime, and that Bagosora,
Kabiligi and Nsengiyumva played a role in the creation, arming and training of civilian
militia. However, it was not proven beyond reasonable doubt that these efforts were directed
at killing Tutsi civilians with the intention to commit genocide.

12.  Several elements, underpinning the Prosecution case about conspiracy were not
supported by sufficiently reliable evidence, for instance Bagosora’s alleged utterance in 1992
that he was returning from the Arusha negotiations to prepare for the “apocalypse”. Other
examples are the four Accused’s alleged role in certain clandestine criminal organisations,
including the AMASASU, the Zero Network or death squads. The testimony about a meeting
in Butare in February 1994, where Bagosora and Nsengiumva allegedly drew up a list of
Tutsis to be killed, was not considered credible. The Chamber has reached the same
conclusion with respect to Kabiligi’s alleged speech about genocide in Ruhengeri in February
1994. There are also concerns with the reliability of the information provided by an
informant, Jean-Pierre, and an anonymous letter outlining a “Machiavellian Plan”.

13. The Chamber celj‘tainly accepts that there are indications which may be construed as

evidence of a plan to commit genocide, in particular when viewed in light of the subsequent

targeted and speedy killings immediately after the shooting down of the President’s plane.
|

|
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However, the evidence is also consistent with preparations for a political or military power
struggle and measures adopted in the context of an on-going war with the RPF that were used
for other purposes from 6 April 1994.

14.  Consequently, the l%rosecution has not proven beyond reasonable doubt that the only
reasonable inference to be drawn from the evidence is that the four Accused conspired
amongst themselves or with others to commit genocide before it unfolded from 7 April 1994.
The Chamber has acquitted them of the count of conspiracy.

(iii) Kigali, 6 - 9 April 1994

15. It was around 8.30 p.m. on 6 April 1994 that a surface-to-air missile fired from near
the Kigali airport brought down the plane carrying President Habyarimana and other
dignitaries. They were returning from peace negotiations in Dar es Salaam aimed at
implementing the Arusha Accords. The blast heard across Kigali killed all onboard. As the
plane fell to the earth, Rwanda descended into violence, and within 24 hours, armed
hostilities resumed between the Rwandan military and the RPF.

16. In the evening of 6 April 1994, shortly after the attack on the President’s plane,
Bagosora chaired a meeting of the military Crisis Committee, which was composed of senior
army and gendarmerie officers at Camp Kigali. General Roméo Dallaire, the force
commander of UNAMIR| also participated. During the meeting, Dallaire proposed that the
military contact Prime Minister Agathe Uwilingiyimana. He also suggested that she should
address the country following the shooting down of the President’s plane. Bagosora refused.
Later that night, Bagoso‘:a and Dallaire met with Jacques Roger Booh-Booh, the Special
Representative of the United Nations Secretary-General, at his home. Bagosora again refused
to consult with the Prime Minister.

17.  After Bagosora’s return to Camp Kigali, he approved and signed a communiqué to be
read over radio announcing the death of the President. It was issued on behalf of the Minister
of Defence, who was abrcpad.

18.  During the night, General Dallaire ordered that an UNAMIR escort be provided to the
Prime Minister so that she could address the nation on Radio Rwanda in the morning. Around
5.00 a.m. on 7 April 1944, 10 Belgian peacekeepers were dispatched to her residence. In the
preceding hours, elements of the Reconnaissance Battalion and the Presidential Guard had
surrounded the compound and at times fired on the gendarmes and Ghanaian peacekeepers
guarding the Prime Minister. After the Belgian peacekeepers arrived, the compound came
under attack. The Prime Minister fled her home and hid at a neighbouring compound. She
was found, killed and then sexually assaulted.

19. At approximately the same time, soldiers from the Presidential Guard killed four
important opposition leaders or prominent personalities in the Kimihurura neighbourhood of
Kigali, namely Joseph Kavaruganda, the President of the Constitutional Court; Frédéric
Nzamurambaho, the chairman of the Parti Social Démocrate and Minister of Agriculture;
Landoald Ndasingwa, the vice-chairman of the Parti Libéral and Minister of Labour and
Community Affairs; and Faustin Rucogoza, an official of the Mouvement Démocratique
Républicain and Minister of Information. The next day, soldiers killed Augustin
Maharangari, the Manager of the Banque Rwandaise de Développement.

20.  The Chamber simply cannot accept that elite units of the Rwandan army would
spontaneously engage in sustained gun and grenade fire with Rwandan gendarmes and United
Nations peacekeepers, murder and assault the Prime Minister of their country, and kill five
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prominent personalities, unless it formed part of an organised military operation pursuant to
orders from superior military authorities.

21.  The Belgian and |Ghanaian peacekeepers were disarmed at the Prime Minister’s
residence and taken to Camp Kigali around 9.00 a.m. Shortly thereafter, a crowd of soldiers
in the camp surrounded|the Belgian peacekeepers and began assaulting them. Several
Rwandan officers, including Colonel Nubaha, the camp commander, tried to verbally calm
down the Rwandan soldiers.

22.  While this was gcﬁing on, around 10.00 a.m., Bagosora was chairing a meeting of
high-ranking army and gendarmerie officers at an officer training school (ESM) close by. The
participants were discussﬂ‘ng the situation after the death of the President. Nubaha left the
camp, entered the mec::Ling, and informed Bagosora about the threat to the Belgian
peacekeepers. After the meeting, Bagosora arrived at Camp Kigali. He saw the dead bodies
of four Belgians and became aware that others were alive in the office. He claims that he was
threatened and called a traitor by the mob of soldiers, and hence withdrew. No force was used
to quell the volatile situation. Shortly after Bagosora’s departure, camp soldiers killed the
remaining Belgian peacekeepers with high powered weapons.

23.  There were other organised killings involving the Rwandan military, at times working
in conjunction with Interahamwe and other militiamen throughout Kigali, during the first 72
hours after the death of the President. Roadblocks were established throughout the city, and
soon became sites of open and notorious slaughter and rape. At Centre Christus, soldiers
killed 17 Rwandans with guns and grenades after locking them in a room. In Kabeza near
Camp Kanombe, members of the Para Commando Battalion, went from house to house
killing civilians. At the Kibagabago Mosque and Catholic Church in the Remera area as well
as the Saint Josephite Centre in Nyamirambo, soldiers in conjunction with militiamen
attacked and killed Tutsis. The Chamber also finds convincing the testimony about a member
of the Presidential Guard raping a Tutsi refugee during the attack at the Saint Josephite
Centre, and that soldiers killed Tutsi civilians at a roadblock and a school in Karama.

24.  During an attack on Gikondo Parish on the morning of 9 April 1994, the Rwandan
army sealed off the Gikondo area and gendarmes moved systematically through the
neighbourhood with lists, sending Tutsis to Gikondo Parish. The gendarmes checked the
identity cards of the Tutsis at the parish against their lists and then burned the identity cards.
The Interahamwe proceeded to kill the more than 150 Tutsi refugees in an atrocious manner.
The parish priests and UNAMIR military observers were forced to watch at gunpoint. Major
Brent Beardsley of UNAMIR arrived shortly after the attack and described the terrible scene,
which bore witness of killing, mutilation and rape. The Interahamwe returned later that night
to finish off the survivors.

25.  The Chamber has found that Bagosora was the highest authority in the Ministry of
Defence and exercised effective control over the Rwandan army and gendarmerie from 6
until 9 April, when the Minister of Defence returned to Rwanda. For the reasons given in the
judgement, he is responsible for the murder of the Prime Minister, the four opposition
politicians, the 10 Belgijln peacekeepers, as well as the extensive military involvement in the
killing of civilians in [Kigali during this period. Ntabakuze is responsible for crimes
committed by members of the Para Commando Battalion in Kabeza.
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26.  On 11 April 199{, thousands of Tutsi refugees fled from the Ecole Technique
Officielle (ETO) in Kigali after the Belgian peacekeepers withdrew from their position there.
Tutsis were stopped at the[ Sonatube junction by members of the Para Commando Battalion.
Members of the battalion as well as Interahamwe then marched the refugees several
kilometers to Nyanza hill. A pick-up truck filled with members of the Para Commando
Battalion passed the refugées. At Nyanza, they were waiting. When the refugees arrived, the
soldiers opened fire. The Interahamwe then killed the survivors with traditional weapons.

27. In mid-April 1994, members of the Para Commando Battalion along with
Interahamwe also participated in the killing of around 60 Tutsi refugees from L Institut
Africain et Mauricien de Statistiques et d’Economie (IAMSEA) in the Remera area of Kigali.

28. In view of Ntabakuze’s command and control over members of the Para Commando
Battalion, as well as thelorganisation of these crimes, the Chamber considers that he is
responsible for the crimes committed by members of the Para Commando Battalion in
Nyanza and at IAMSEA.

(v) Gisenyi Prefecture

29.  On 7 April 1994, soldiers, Interahamwe and other militiamen engaged in targeted
killings of Tutsi civilians in Gisenyi town and its surrounding area. One of the victims,
Alphonse Kabiligi, had previously been identified as having ties with the RPF on a list
maintained by the Rwandan army. On 8 April, at Mudende University, militiamen
accompanied by a small group of soldiers separated Hutus from Tutsis and killed the Tutsi
civilians. Nyundo Parish was the site of repeated attacks by militiamen from 7 to 9 April.

30. Nsengiyumva’s responsibility for these attacks is clear. The presence of soldiers, the
systematic nature of the attacks, and the fact they were carried out nearly in parallel and
almost immediately after| the President’s death reflect centralised coordination that would
have come only through the highest operational authority in the prefecture. Moreover, at the
time of these attacks, Ba(%osora was the highest authority in the Ministry of Defence with
control over the army and gendarmerie. He is therefore also responsible for these killings.

31.  In June 1994, Ns&ngiyumva sent militiamen from Gisenyi prefecture, whose training
he had overseen, to participate in an operation in Bisesero in Kibuye prefecture in mid-June
1994. Once there, and joined by militiamen from Cyangugu, the militia carried out attacks

against Tutsi refugees on Bisesero hill.

(vi) Kabiligi |

32. The Prosecution Alleges that, on 28 January 1994, Kabiligi participated in a meeting
in Cyangugu prefecture ilTlvolving the distribution of weapons and another meeting to plan the
genocide on 15 February 1994 in Ruhengeri prefecture. It also submits that he bears
responsibility for crimesaFommitted at various roadblocks in Kigali and its surrounding areas

in April and June 1994.

33.  Kabiligi has advabced an alibi for 28 January, 15 February and from 28 March until
23 April 1994. The Chamber notes that the allegations against him are based on the evidence
of single witnesses whose credibility is questionable. Furthermore, the Prosecution has not
eliminated the reasonablipossibility that the alibi is true. This raises doubt about the specific
crimes in which he was purportedly involved.

I
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34.  The Prosecution also contends that Kabiligi bears criminal responsibility as a superior
based on his rank, position, reputation and charismatic influence. It did not, however, present
sufficient evidence to show the scope of his actual authority as a member of the army general
staff. In contrast, the Defence’s military expert and other witnesses testified that this position
did not entail command authority.

35.  In the Chamber’s view, some of the evidence reflected that Kabiligi played a more
active role in the conduct of military operations than simply serving as a desk officer.
However, the exact nature of his role is not clear, in particular whether it entailed command
authority, or whether anjy of the operations, in which he may have participated, targeted
civilians.

(vii) Verdict |

36.  The Chamber hasifound that Colonel Théoneste Bagosora is responsible as a superior
under Article 6 (3) of the Statute for the killings of Prime Minister Agathe Uwilingiyimana,
Joseph Kavaruganda, Frédéric Nzamurambaho, Landoald Ndasingwa, Faustin Rucogoza, the
10 Belgian peacekeepers, and Alphonse Kabiligi. The conclusion is the same with respect to
rapes perpetrated at roadblocks in the Kigali area from 7 to 9 April, the crimes committed at
Centre Christus, Kabeza, Kibagabaga Mosque, Kibagabaga Catholic Church, Karama hill,
the Saint Josephite centre, Gikondo Parish, the killings in Gisenyi town on 7 April, Nyundo
Parish and Mudende University. Under Article 6 (1), he is liable for ordering under Article 6
(1) the murder of Augustin Maharangari as well as the killings committed at roadblocks in
the Kigali area between 7 and 9 April. Bagosora is therefore guilty of genocide, crimes
against humanity (murder, extermination, rape, persecution and other inhumane acts) and
serious violations of Article 3 common to the Geneva Conventions and Additional Protocol II
(violence to life and outrages upon personal dignity).

37.  The Chamber acquits General Gratien Kabiligi of all counts.

38.  Major Aloys Ntabakuze bears superior responsibility under Article 6 (3) for the
crimes committed at Kabeza, Nyanza and IAMSEA in April 1994. He is therefore guilty of
genocide, crimes against humanity (murder, extermination, persecution and other inhumane
acts) and serious violations of Article 3 common to the Geneva Conventions and Additional
Protocol II (violence to life). He is not guilty of rape as a crime against humanity and
outrages upon personal dignity as a serious violation of Article 3 common to the Geneva
Conventions and Additional Protocol II.

39.  Colonel Anatole Nsengiyumva is responsible under Article 6 (1) for ordering the
targeted killings in Gisenyi town on 7 April 1994, including Alphonse Kabiligi, as well as at
Mudende University and Nyundo Parish. He also is liable under Article 6 (1) for aiding and
abetting the attacks in the Bisesero area of Kibuye prefecture by sending militiamen to
participate in them. Nsengiyumva is guilty of genocide, crimes against humanity (murder,
extermination, persecution and other inhumane acts) and serious violations of Article 3
common to the GenevaiConventions and Additional Protocol II (violence to life). He is not
guilty of direct and public incitement to commit genocide, rape as a crime against humanity
and outrages upon personal dignity as a serious violation of Article 3 common to the Geneva
Conventions and Additional Protocol II.

40.  Bagosora, Ntabakuze and Nsengiyumva are acquitted in relation to a considerable
number of allegations with which they were charged. This follows from the specific sections
of the judgement dealing with those events.
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41.  The Chamber has i‘onsidered the gravity of each of the crimes for which Bagosora,
Ntabakuze and Nsengiyumva have been convicted as well as aggravating and mitigating
circumstances. It sentencej Bagosora, Ntabakuze and Nsengiyumva each to a single sentence
of life imprisonment. They shall remain in the custody of the Tribunal pending transfer to the

state where they will serve‘their sentence.
42. The Chamber orders the immediate release of Kabiligi and requests the Registry to
make the necessary arrangements.

7 18 December 2008
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2.1 Théoneste Bagosorq

.

43.  Théoneste Bagoso a was born on 16 August 1941 in Giciye commune, Glsenyl
prefecture. He is married eTnd the father of eight children, one of whom died in an accident.?
Bagosora enrolled at the' Ecole d’Officiers de Kigali, which was later renamed Ecole
Super;eure Militaire (ESM), in 1962 and graduated with distinction as a second lieutenant in
1964. \

44.  Over the next two|decades, Bagosora received advanced military training in Europe.
He obtained his Para Commando Certificate following studies at Skaffenberg and Namur-
Marche-les-Dames in Belgium. In 1980, President Juvénal Habyarimana sent him to France
where his training included how to command major units at the battalion or regiment level.
There, Bagosora enrolled at the Ecole Supérieure de Guerre Interarmées between 1
September 1980 and 11 December 1981 and L'’Institut des Hautés Etudes de Défense
Nationale from where he graduated with a commendation, on 7 May 1982.*

45.  Meanwhile, Bagofora rose through the military ranks in Rwanda. He was promoted to
lieutenant in April 1967, became a captain in 1970 and major in 1977. In October 1981, he
was promoted to lleuten#nt colonel, a rank which he held for eight years. He became a full
colonel on 1 October 1989, his highest rank, until retirement in September 1993.

46.  In early July 1973, Bagosora assisted General Habyarimana execute the coup d’état
which unseated Pre51dent Grégoire Kayibanda.®

47.  Bagosora’s dutleq‘as an officer increased with his rank. Upon graduation in 1964, he
was assigned as a platoon commander in Kibuye from where he was later transferred to head
a field platoon in Nyanza, and subsequently, in Butare. After returning from training in
Belgium, he was made platoon leader in Ruhengeri. Though still a second lieutenant, he was
then promoted to command the Bugesera or Gako Company, where he served between June
and December 1966. Bagosora was subsequently transferred to head the Butare Company for
approximately one year. This was followed by another year and a half as commander of the
Cyangugu Company. At|the end of 1969, as full lieutenant, he became commander of the
Kanombe Training Cen e Company. As a captain, Bagosora was appointed commander of
the Kigali Company 1 1972 and head of the Military Police Company, which was
respon7sxble for enforcing army discipline, in 1973. He led the military police until the early
1980s. |

48.  From January tg October 1982, Bagosora was appointed head of the service de
documentation (SERDQC), a military intelligence service in the Ministry of Defence. Its
mandate was to collate and analyse intelligence provided by army chiefs and others for the
Minister of Defence. He was then appointed to serve as second in command of the ESM, the
military academy, wherTe he spent two and a half years. In 1985, after he declined the

L

t
? Bagosora had one brother ard four sisters. Three of his siblings have been killed. See T. 24 October 2005 pp.
4,13,44.

% Id. pp. 51-53; Bagosora De%ence Exhibit 206 (Ecole Supérieure Militaire Dipléme).

4T. 24 October 2005 pp. 34-35, 54-57; Bagosora Defence Exhibit 65 (Brevet d’Etudes Militaires Supérieures).
3 T. 24 October 2005 pp. 51, 58; T. 25 October 2005 pp. 38, 45-46, 61.

¢ T. 25 October 2005 pp. 41, 44-45.

7 Id. pp. 33-35, 39, 45. /
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President’s invitation to take up a civilian post, he was transferred back to SERDOC and
stayed there until 1988.%

49, In June 1988, two! months after the April 1988 assassination of Colonel Stanislas
Mayuya, who was commander of Camp Kanombe, Bagosora took over permanent command
of the camp from Nsengiyumva.9 Command of that camp normally included the elite Para
Commando Battalion. Prisident Habyarimana gave Bagosora responsibility for Kanombe
Camp and the Light Anti-Aircraft Battalion. Bagosora remained in charge of Camp Kanombe
as a full colonel until June|1992 when he was appointed directeur de cabinet for the Ministry
of Defence. He served in that position until 14 July 1994."°

50.  Bagosora retired as an army officer on 23 September 1993, but was recalled to active
military service on 21 May 1994 by Augustin Bizimana, the Minister of Defence. He
therefore continued in the post of directeur de cabinet as a soldier on active duty."’

51. On 4 December 1991, President Habyarimana set up the Enemy Commission to
present an enemy threat assessment. Bagosora chaired the commission, which presented its
report entitled “Definition of the Enemy” at the end of December 1991 (111.2.2)." He
participated in several official missions, including the negotiation process in 1992 and 1993
between the Habyarimana Government and the Rwandan Patriotic Front which led to the
Arusha Accords on 4 August 1993 (111.1.1; I11.2.3).

52.  Bagosora was active in a number of non-profit organisations. Between 1977 and
1994, he was a founding member and vice-president of AFOTEC, an association for technical
training for soldiers and reservists, which established and ran the AFOTEC School in
Kanombe. Bagosora was also a member of Intwali, a non-profit organisation for war
disabled. In military circles, he was elected on several occasions as president of the
association of the officer’s mess in Kigali."?

53.  On 14 July 1994, Bagosora fled Rwanda for Goma in Zaire. After the defeat of the
Rwandan army in July 1994, he was appointed chair of the political and external relations
committee of the newly reorganised Rwandan Armed Forces High Command. He was also
part of the Cameroonian wing of the Movement for the Return of Refugees and Democracy

L
T

8 Id pp. 51-58. According to Bagosora, he was kept in that position for a while because the President wanted to
keep him close to monitor hisﬁctivities.

°Id pp. 58-59. See also Nsengiyumva Defence Exhibit 213 (Curriculum Vitae), pp. 2, 5; Nsengiyumva, T. 11
October 2006 p. 79. {

19T, 25 October 2005 pp. 51, §8-59; T. 26 October 2005 p. 8.

' T. 24 October 2005 p. 3; T.@S October 2005 pp. 3, 17, 51; T. 26 October 2005 pp. 3, 5, 7; Bagosora Defence
Exhibit 214 (Official Gazette of 15 October 1993 - Series of Presidential Orders). Bagosora was to be replaced
as directeur de cabinet as part of the power sharing agreement of the Arusha Accords where a member of the
MRND was supposed to take‘ up his post. His replacement, however, did not assume this post. Between 23
September 1993 to 21 May 1994, Bagosora continued as the directeur de cabinet.

12T, 25 October 2005 p. 40; T.|26 October 2005 pp. 44-45.

B T. 25 October 2005 pp. 5-14, 58-59, 70-75, 78. AFOTEC stands for Association pour la formation technique.
Bagosora was also a founding/member and president of the Association for the development of the Giciye and
Karago communes (ADECOGIKA) in 1984, an organisation whose objective was to promote socio-economic
and cultural development in|his native region of Bushiru — the same region as President Habyarimana.
ADECOGIKA established and ran the Kibihekane College.
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to Rwanda (RDR).14 Bagosora subsequently left Zaire for Cameroon where he was arrested in
Yaoundé on 9 March 1996, following which he was transferred to the United Nations
Detention Facility.'?

2.2 Gratien Kabiligi

54.  Gratien Kabiligi was born on 18 December 1951 in Kamembe commune, Cyangugu
prefecture. He is married and the father of six children. Kabiligi began his military education
at the ESM in 1971. He graduated in 1974 with the rank of second lieutenant. '¢

55.  Kabiligi was promoted lieutenant in 1977, captain in 1980 and major in 1984. Besides
completing various technical military training courses within Rwanda, between 1986 and
1988, he undertook senior officer training at the military academy in Hamburg, West
Germany. He was promoted to lieutenant-colonel in 1988, full colonel in 1992 and brigadier-
general on 16 April 1994."

56. From 1988 until 1991, he served as the Director of Studies at the ESM. Between 1991
and 1992, he commanded the 21st Battalion at the Mutara frontline. In June 1992, he was
appointed commander of military operations in the Byumba operational sector where he
served until August 1993. Kabiligi became the head of the G-3 bureau on the general staff of
the Rwandan Army from September 1993. He retained that post until 17 July 1994.'%

57.  After the Rwandan army was defeated in July 1994, Kabiligi was named deputy
commander, as well as commander of the Bukavu Squad, of the newly reorganised Rwandan
Armed Forces High Command which was reconstituted in exile. He was later part of the
Movement for the Return of Refugees and Democracy to Rwanda (RDR)."° Kabiligi was
arrested on 18 July 1997 in Nairobi, Kenya. On the same day, he was transferred to the
United Nations Detention Facility.?

2.3 Aloys Ntabakuze

58.  Aloys Ntabakuze was born on 20 August 1954 in Karago commune, Gisenyi
prefecture. He is married and the father of four children. After attending the ESM, he
graduated on 28 June 1978 with the rank of second lieutenant. He obtained a Level B
Commando Certificate on 31 July 1976 and a Level A Commando Certificate on 28 June
1978, both from the Commando Training Centre of Bigogwe, Rwanda.”'

59. In 1981, Ntabakuze was promoted to the rank of lieutenant. From 1983 to 1984, he
received security training at the Military Security School of Algeria. He became a captain on
1 April 1984 and a commandant in April 1987. Between November 1986 and June 1988,

¥ T. 24 October 2005 p. 24; Prosecution Exhibit 339 (Letter from Augustin Bizimana of 11 August 1994:
Reorganisation of the Rwandan Armed Forces); Prosecution Exhibit 419 (RDR: United Nations Security
Council Misled About the Presumed “Tutsi Genocide” in Rwanda).

13 T. 24 October 2005 p. 2. See also Annex A.1 concerning his arrest and transfer to the Tribunal.

'8 Kabiligi Closing Brief, paras. 6-7.

' Id_ paras. 8-9.

'8 Id para. 10.

' Prosecution Exhibit 339 (Letter from Augustin Bizimana of 11 August 1994: Reorganisation of the Rwandan
Armed Forces); Prosecution Exhibit 415 (RDR: Minutes of founding meeting).

20 K abiligi Closing Brief, para. 39. See also Annex A.2 concerning Kabiligi’s arrest and transfer.

21 T, 18 September 2006 pp. 3-4; Annex to Ntabakuze Closing Brief: Deposition September 2006 pp. 3-5. In
1979, Ntabakuze began training in Belgium, including elementary pilot training, which was never completed.
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Ntabakuze trained in the United States of America, first at the Defence Language Institute of
Lackland Air Force Base in San Antonio, Texas, and then, at the United States Army
Command and General Staff College at Leavenworth, Kansas. He graduated in June 1988. In
1988, he obtained a parachuting certificate from Kanombe Camp. On 1 April 1991, he was
promoted to major with retroactive effect from 1 April 1990.%

60.  From July 1978 to February 1982, Ntabakuze was platoon leader in the Military
Police Company in Kigali. Between July and December 1978 and from August 1979 to
sometime in 1980, his direct superior was Bagosora who at the time was head of the Military
Police Company (I1.2.1). Ntabakuze served as platoon leader in the Presidential Guard in
Kigali from February 1982 to November 1983. He held the post of commander of the
Military Police Company in Kigali between June 1984 and November 1986.%

61. In June 1988, about two months after the assassination of the former commander
Colonel Mayuya, Ntabakuze was appointed to lead the Para Commando Battalion in Camp
Kanombe. He remained commander until 3 July 1994, when he was transferred to head the
operational sector of Gitarama under the overall direction of General Augustin Brzrmungu
During this period, the Para Commando Battalion remained one of his subordinate units.

62. On 4 December 1991, Major Ntabakuze was one of 10 officers that served on the
Enemy Commission chaired by Bagosora (I11.2.2). 2 In February 1993, the Minister of
Defence appointed him to a governmental commission mandated to establrsh new regulations
for the integrated army anticipated to follow the Arusha Peace Accords.?

63.  Following the defeat of the Rwandan Army, Ntabakuze left Rwanda on 17 July 1994.
He was appointed deputy commander of the Goma Squad of the newly reorganised Rwandan
Armed Forces High Command. Later he joined the Movement for the Return of Refugees
and Democracy to Rwanda (RDR).?” Ntabakuze was arrested in Nairobi, Kenya on 18 July
1997 and subsequently transferred to the Tribunal *®

2.4 Anatole Nsengiyumva

64.  Anatole Nsenglyumva was born on 4 September 1950 in Santinsyi commune, Gisenyi
prefecture. He is married and the father of six children. Nsengiyumva studied at Ecole
d’Officiers de Kigali (later ESM) from August 1969 and completed his studies in April 1971.
In November 1971, he was appointed to the National Police as part of an ad hoc
establishment of police in Ruhengeri. He trained with the German Police where he completed
his course in 1972. Nsengiyumva was appointed second lieutenant in the army and sub-
commissioner in the police in 1973. He was promoted to first lieutenant in 1974, captain in
1977 and commander in 1980. He became major and lieutenant-colonel in October 1984 and

October 1988, respectively.

22T, 18 September 2006 pp. 3-6; Annex to Ntabakuze Closing Brief: Deposition September 2006 pp. 3-5.

2 Annex to Ntabakuze Closing Brief: Deposition September 2006 pp. 3-5.

24T, 18 September 2006 p. 19; Annex to Ntabakuze Closing Brief: Deposition September 2006 p. 5.

%5 Bagosora, T. 26 October 2005 p. 58.

26T, 21 September 2006 pp. 48-49.

%7 Prosecution Exhibit 339 (Letter from Augustin Bizimana of 11 August 1994: Reorganisation of the Rwandan
Armed Forces); Prosecution Exhibit 415 (RDR: Minutes of founding meeting).

28 T, 18 September 2006 p. 11. See also Annex A.2 concerning his arrest and detention.

¥ Nsengiyumva Defence Exhibit 212 (personal identification sheet); Nsengiyumva Defence Exhibit 213
(Curriculum Vitae), pp.1-6.
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65. Nsengiyumva began his career as a police officer in the Kigali Detachment but was
soon transferred to Gisenyi. In June 1973, the police was integrated with the army under the
name of National Guard. In September 1973, Nsengiyumva became instructor at the Ecole
des Sous Officiers (ESO) in Butare. From December 1973, he served in Kigali as an officer
within the General Staff of the Rwandan Army in the G-1 department responsible for
personnel administration. As first lieutenant, between March 1974 and December 1976, he
was a private secretary as well as aide-de-camp to President Habyarimana.*

66. In December 1976, Nsengiyumva, still a first lieutenant, was appointed the head of G-
2 in the General Staff of the Rwandan Army in charge of military intelligence where he
remained until August 1981, while receiving promotions to captain and commander. From
August 1981, as a commander, he replaced Colonel Félicien Muberuka as interim
commander of Ruhengeri Commando Battalion. Nsengiyumva undertook military training at
the Staff Command School in Compiégne, France between February and July 1982. Between
September 1982 and December 1983, he attended France’s War College.”!

67. In October 1984, Nsengiyumva, now a major, was reappointed as G-2 at the army
headquarters with responsibility for military intelligence. His primary role was to gather and
analyse intelligence relatmg to the security of the army as well as the internal and external
security of Rwanda.*> He would then prepare reports for President Habyarimana who was
also Minister of Defence and chief of staff of the armed forces.*

68.  Afier Colonel Mayuya’s assassination in April 1988, Nsengiyumva was appointed to
replace him as the commander of Camp Kanombe and head of the Para Commando Battalion.
He stayed in that post for two months. In June 1988, he handed over command of Camp
Kanombe to Bagosora and of the Para Commando Battalion to Ntabakuze. Nsengiyumva
then returned to his post as G-2, which he held until June 1993. 3

69.  As chief of military intelligence, Nsengiyumva was mvolved in several missions and
commissions dealing with important matters of national security.®® In February 1988, he was
a member of a mission to Kampala, Uganda addressing the problem of Rwandan refugees in
Uganda. In September 1990, he participated in negotiating a trilateral agreement between
Uganda, Rwanda and Zaire under which none of the countries would host armed groups
aimed at attacking another. He was a member of the Enemy Commission that Bagosora

30T, 4 October 2006 pp. 2-3; T. 11 October 2006 p. 78; Nsengiyumva Defence Exhibit 213 (Curriculum Vitae),
p. 1, 4.

?‘ Nsengiyumva Defence Exhibit 213 (Curriculum Vitae), pp. 2, 5.

32 T. 4 October 2006 pp. 5-6.

3 Id. pp. 5-6; T. 11 October 2006 p. 78; Nsengiyumva Defence Exhibit 213 (Curriculum Vitae), pp. 2, 5.

34T, 4 October 2006 p. 6; T.11 October 2006 p. 79; Nsengiyumva Defence Exhibit 213 (Curriculum Vitae), pp.

2,5.

3% Nsengiyumva participated in drafting several reports for the government including a report entitled “Causes of

the wind from the east”, dated 22 May 1990 (Nsengiyumva Defence Exhibit 6; T. 4 October 2006 p. 10);

document dated 1 December 1991 regarding the new terrorism strategy of RPF; Nsengiyumva, T. 9 October

2006 p. 33; Nsengiyumva, T. 11 October 2006 p. 80; report dated 2 July 1992 entitled “Internal Security”

(Prosecution Exhibit 20A); and a document dated 27 July 1992 “Mood of the military and civilians”

(Prosecution Exhibit 21); Nsengiyumva, T. 11 October 2006 pp. 82-83. See Nsengiyumva Defence Exhibit 213

(Curriculum Vitae), pp. 6-7.
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chaired (II1.2.2). Afterwards, he was appointed chair of a different commission in November
1992 to assess various scenarios relating to potential enemy threats against Rwanda. *®

70.  On 13 June 1993, Nsengiyumva became commander of the Gisenyi operational
sector.”’” He also served as an ex officio member of the Prefectoral Security Council of
Gisenyi. In June 1994, he was asked to serve as Liaison Officer for France’s Operation
Turquoise deployment to Rwanda.®

71.  Nsengiyumva left for Goma, Zaire, on 17 July 1994. He later moved to the Mugunga
Refugee Camp, approximately 10 kilometres from the city, before departing for Cameroon.*
While there, he was part of the Cameroonian wing of the Movement for the Return of
Refugees and Democracy to Rwanda (RDR).*’ Nsengiyumva was arrested on 27 March 1996
and transferred to the Tribunal on 23 January 1997.*!

% Prosecution Exhibit 13.1 (Definition de L'Eni, Bureau Du G-2, AR, 21 Sept. 1992); Nsengiyumva Defence
Exhibit 213 (Curriculum Vitae), pp. 6-7; T. 4 October 2006 pp. 17, 29; T. 9 October 2006 p. 61; T. 12 October
2006 p. 2.

37 Nsengiyumva Defence Exhibit 213 (Curriculum Vitae), pp. 2, 7; T. 4 October 2006 pp. 17, 20.

** Nsengiyumva Defence Exhibit 213 (Curriculum Vitae), pp. 2-3. Nsengiyumva did not take up this position
since Gisenyi prefecture did not become part of Operation Turquoise’s zone of operation. See T. 4 October 2006
pp. 17-18.

** Nsengiyumva Defence Exhibit 213 (Curriculum Vitae), p. 3.

“ Prosecution Exhibit 419 (RDR: United Nations Security Council Misled About the Presumed “Tutsi
Genocide” in Rwanda).

“! Nsengiyumva Defence Exhibit 213 (Curriculum Vitae), p. 3. See also Annex A.3 concerning Nsengiyumva’s
arrest and detention.
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CHAPTER II: PRELIMINARY ISSUES 4
1. INTRODUCTION

72.  In their Closing Briefs, the four Accused challenge various aspects of the fairness of
the proceedings. The Prosecution did not mention these issues in its Closing Brief or during
the oral submissions. Many of them have been addressed by the Chamber at various stages of
the trial. Below the Chamber will consider the Defence submissions concerning the right to
trial without undue delay (I1.2), the right to an initial appearance without delay (IL.3),
provisional detention (I1.4), the right to notice (I1.5), the right to be present at trial (I1.6), the
admission of documents (I1.7) and the Prosecution’s disclosure obligations (I1.8).

2. TRIAL WITHOUT UNDUE DELAY

73.  The Defence teams claim that the right to trial without undue delay was violated.*
The Bagosora Defence refers exclusively to events which occurred before the trial opened in
2002. In particular, seven months elapsed from the Tribunal in August 1996 confirmed his
Indictment and ordered his continued detention in Cameroon until he pleaded guilty before
the Tribunal in March 1997. Furthermore, his trial was initially scheduled to start in March
1998, but postponed because the Prosecution requested the joinder of his case with 28 others,
which failed, and then ultimately with Kabiligi, Ntabakuze and Nsengiyumva, Wthh
succeeded. These efforts at joinder delayed the commencement of his trial for four years.*?

74.  The Kabiligi and Ntabakuze Defence teams challenge the length of the proceedings
from their arrest in 1997 until the delivery of the judgement, arguing that the 11 year process
cannot constitute a reasonable delay. While the Ntabakuze Defence does not make any
detailed submissions in this regard, the Kabiligi Defence argues that there is no jurisprudence
supporting 11 years of proceedings. Although the case is complex, it was made unnecessarily
complicated by the Prosecution’s request to join the four Accused and other issues such as
translation, Prosecution staffing and availability of judges. The delay caused prejudice to
Kabiligi because some w1tnesses died, such as Witness LG-1, who would have refuted
allegations against him.**

75.  The right to be tried without undue delay is guaranteed by Article 20(4)(c) of the
Statute. The Appeals Chamber has pointed out that this right onl‘?' protects the accused
against undue delay, which has to be decided on a case by case basis.”™ The following factors
are relevant: (a) the length of the delay; (b) the complexity of the proceedings (the number of
counts, the number of accused, the number of witnesses, the quantity of evidence, the
complexity of the facts and of the law); (c) the conduct of the parties; (d) the conduct of the
authorities involved; and (e) the prejudice to the accused, if any. 46

“2 The Nsengiyumva Defence team did not expressly raise this challenge in its Closing Brief. However, in the
context of its notice challenge, it does note the delay in Nsengiyumva’s trial due to amendments of the
Indictment. See Nsengiyumva Closing Brief, paras. 19-26.

43 Bagosora Closing Brief, paras. 1915-1929.

# Kabiligi Closing Brief, paras. 53-75; Ntabakuze Closing Brief, para. 2627.

* Nahimana et al. Appeal Judgement, para. 1074.

% Id para. 1075. See also Mugiraneza, Decision on Prosper Mugiraneza’s Interlocutory Appeal from Trial
Chamber II Decision of 2 October 2003 Denying the Motion to Dismiss the Indictment, Demand Speedy Trial
and for Appropriate Relief (AC), 27 February 2004, p. 3.
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76.  With respect to Bagosora’s time in Cameroon, the Chamber recalls that he was
arrested there on 9 March 1996 pursuant to a Belgian warrant (Annex A.1). He was only
detained pursuant to the Tribunal’s authority on 17 May 1996 when the Tribunal issued an
order for Belgium to defer its jurisdiction and for Bagosora’s provisional detention and
transfer to Arusha. On 16 July 1996, the Tribunal issued a further order for his continued
detention and reiterated its request for transfer. Bagosora’s Indictment was confirmed on 10
August 1997. He arrived at the Tribunal detention facility on 23 January 1997, appeared
before Trial Chamber II on 20 February 1997, and pleaded not guilty on 7 March 1997.

77.  The Defence submissions do not show that the period from Bagosora’s arrest to his
transfer to the Tribunal constituted undue delay, or that the delay was the Tribunal’s
responsibility. Whether there was any undue delay in holding Bagosora’s initial appearance
after his transfer is discussed below (I11.3).

78.  Turning to the question of whether there has been undue delay in the trial generally, it
is common ground that the proceedings have been lengthy. This can be explained by the
particular complexity of the case. The three Indictments against the four Accused each
charged direct and superior responsibility and between 10 and 12 counts, including
conspiracy to commit genocide, genocide, complicity in genocide, direct and public
incitement to commit genocide, crimes against humanity (murder, extermination, rape,
persecution and other inhumane acts) and serious violations of Article 3 common to the
Geneva Conventions and Additional Protocol II (violence to life and outrages upon personal
dignity).”’ Over the course of 408 trial days, the Chamber heard 242 witnesses, received
nearly 1,600 exhibits and issued around 300 written decisions.

79. The Accused were senior military officers, allegedly individually responsible for
thousands of deaths which occurred throughout the country from April to July 1994. The
testimonies involved numerous sites and events. While a few of these accounts concerned
only one of the Accused, most of the evidence was relevant, either directly or
circumstantially, to two or more of them. The prominence of the Accused as well as their
alleged role in planning and executing the crimes committed in Rwanda required evidence
covering nearly four years, from October 1990 to July 1994.

80. In the Nahimana et al. case, the Appeals Chamber held that a period of seven years
and eight months between the arrest of Jean-Bosco Barayagwiza and his judgement did not
constitute undue delay, apart from some initial delays which violated his fundamental rights.
In particular, the Appeals Chamber reasoned that Barayagwiza’s case was particularly
complex due to the multiplicity of counts, the number of accused, witnesses and exhibits as
well as the complexity of the facts and law. It further noted that comparisons with time
frames in domestic criminal courts were not particularly persuasive given the inherent
complexity of international proceedings.48

81. Like the present case, the Nahimana et al. case involved multiple Indictments and
requests for amendments and joinder.*’ This case is also two to three times the size of the

7 Only Nsengiyumva was charged with direct and public incitement to commit genocide.
8 Nahimana et al. Appeal Judgement, paras. 1076-1077.
* Nahimana et al. Trial Judgement, paras. 20-38.

Judgement and Sentence 15 18 December 2008

64




40700

The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T

Nahimana et al. case.” There was a need for intervals between the trial segments to allow the
parties to prepare in view of the massive amounts of disclosure relevant to the case, the need
to translate a number of documents, and the securing of witnesses and documents located
around the world. Extensive cross-examination by four Defence teams took time.

82.  As mentioned above, the length of the trial proceedings is largely due to the scope and
gravity of the crimes charged against the Accused.’’ There is no undue delay in the
proceedings as a whole that is specifically attributable to any party or the Tribunal. It is true
that some of the individual cases could have started earlier if the Prosecution had not
requested amendment of the Indictments and joinder. However, these procedures are
provided for in the Rules and were warranted in order to reflect the full scope and joint nature
of their alleged criminal conduct. At each stage, the Chamber considering the requests fully
heard the parties and took into account issues of prejudice and delay before determining that
they were warranted in the interests of justice.’> The Defence teams have not identified any
particular error in these determinations. After hearing the evidence it is clear that much of it
was relevant to several Accused, as described above and reflected in the Chamber’s factual
findings.

83.  Turning to any prejudice to the Accused caused by the length of the proceedings, the
Kabiligi Defence has pointed to the death of Witness LIG-1, which it claimed would have
contradicted the allegations made by Witness HN. However, the Chamber has not accepted
Witness HN’s evidence against Kabiligi and thus there can be no prejudice (I11.2.6.2).
Bagosora and Ntabakuze made no submissions concerning the prejudice they faced, and the
Chamber cannot identify any, in particular since both have received life sentences in view of
the gravity of their crimes. Furthermore, the Chamber notes that it took a number of steps to
increase the efficiency of the proceedings, including, among other things, ordering a
significant reduction in the Prosecution’s witness list from 225 anticipated witnesses to the 80
witnesses which were ultimately called.>? During the Defence case, 160 witnesses were heard
in the course of 201 trial days.

84. In view of the size and complexity of this trial, in particular in comparison to the
Nahimana et al. case, the Chamber does not consider that there has been any undue delay in
the proceedings.

% In particular, the Trial Chamber in Nahimana et al. heard 93 witnesses over the course of 241 trial days. See
Nahimana et al. Trial Judgement, para. 50. This Chamber heard 149 more witnesses and sat an additional 167
days.

5! In the Rwamakuba case, the Appeals Chamber dismissed in part Rwamakuba’s assertion that there was undue
delay in his trial proceedings, which lasted more than eight years, because he did not address the complexity of
his case when it was joined with the Karemera et al. case, which involved a government wide joint criminal
enterprise. See Rwamakuba, Decision on Appeal against Decision on Appropriate Remedy (AC), 13 September
2007, para. 13.

%2 See, e.g., Decision on the Prosecutor’s Motion for Joinder, 29 June 2000; Bagosora, Decision on the
Prosecution’s Request for Leave to Amend the Indictment (TC), 12 August 1999; Kabiligi and Ntabakuze,
Decision on the Prosecutor’s Motion to Amend the Indictment (TC) 8 October 1999; Nsengiyumva, Decision of
the Prosecution’s Request for Leave to Amend the Indictment (TC), 2 September 1999.

53 In fact, from this Chamber took over the trial in June 2003, it heard 80 Prosecution witnesses in the course of
170 trial days, ending on 14 October 2004. The commencement of the Defence case, which was originally
scheduled for commencement from January 2005, was postponed to 11 April 2005, because a new Lead
Counsel for Kabiligi had to be appointed (see Annex A.5.2).
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3. INITIAL APPEARANCE WITHOUT DELAY
85. The Kabiligi Defence argues that Kabiligi was denied the right to an initial
appearance without delay. It submits that, following his arrest on 18 July 1997, he was only
brought before a judge of the Tribunal after a period of 183 days.>* The Bagosora Defence
also complains about the delay in Bagosora’s initial appearance after his arrest in Cameroon,
but only mentions this briefly in connection with its general submissions concerning undue
delay in the trial proceedings. It notes that he was transferred to the Tribunal in January 1997
and only entered his plea in March of that year.”

86.  The Nsengiyumva Defence notes the delay between his transfer on 23 January 1997
and his initial appearance on 19 February 1997 in the context of his submissions on notice,
but does not specifically claim that his rights were violated.>® The Ntabakuze Defence does
not challenge the delay between his transfer and appearance before a judge.

87. In accordance with Rules 40 bis (J) and 62, a “suspect” or an “accused” has the right
to be brought before a judge or a Trial Chamber without delay upon his transfer to the
Tribunal. A violation of this right may entail a remedy, including an apology, reduction of
sentence or financial compensation in the event of an acquittal. In each case where the
Appeals Chamber has accorded a remedy for a violation of this right, the accused promptly
challenged the violation.”’

Kabiligi

88. A review of the procedural history of this case shows that the Kabiligi Defence
submissions as to when Kabiligi was first brought before a judge of the Tribunal are incorrect
(Annex A.2). When he was arrested and transferred to the Tribunal’s detention facility on 18
July 1997, he was provisionally detained without an Indictment as a suspect pursuant to Rule
40 bis. Kabiligi was brought before a judge of the Tribunal on 14 August 1997, a period of 27
days after his transfer.’® His identity was confirmed, and he had the opportunity to raise any
concerns through his assigned counsel. Kabiligi appeared with counsel before a judge a
second time a few days later, on 18 August, where the decision on his continued provisional
detention was read into the record.”® On 15 September 1997, Kabiligi and his counsel
appeared a third time.** His Indictment was confirmed on 15 October 1997, and his initial
appearance was held on 17 February 1998, or 125 days later.®!

89.  The Kabiligi Defence did not raise the issue of delay during any of his initial hearings
or in motions which challenged various other aspects of the proceedings. It also does not
appear that the matter was mentioned at any subsequent period until the Defence Closing
Brief, some nine years after these delays occurred.

3% Kabiligi Closing Brief, paras. 47-50. The Kabiligi Defence erroneously states that the initial appearance
occurred on 18 February 1997. It occurred one day earlier. See T. 17 February 1997.

55 Bagosora Closing Brief, para. 1919.

% Nsengiyumva Closing Brief, para. 21.

57 Rwamakuba, Decision on Appeal against Decision on Appropriate Remedy (AC), 13 September 2007, paras.
3, 28; Kajelijeli Appeal Judgement, para. 324.

%8 T. 14 August 1997 pp. 2-15.

59T, 18 August 1997 pp. 2-4.

0T, 15 September 1997 pp. 1-87.

ST, 17 February 1998 pp. 3-32.
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90.  The Chamber considers that the Defence’s failure to promptly bring this challenge
indicates that any prejudice suffered by Kabiligi is at most minimal. This failure has also
prevented the development of a full record which would allow the Chamber to properly
determine to what extent the delay is attributable to the Tribunal as opposed to any waiver of
the right or other circumstances attributable to the Defence.

91.  The 27 day period between Kabiligi’s transfer to the Tribunal on 18 July 1997 and his
first appearance before a judge on 14 August 1997 amounts to delay.®? In the present case,
there is no documentary evidence explaining the delay, but in view of its duration it is, on the
face of it, a violation of his right to be brought before a judge without delay. Assuming that at
least part of it was attributable to the Tribunal, the prejudice to Kabiligi appears to have been
limited. One of the key purposes of bringing a suspect promptly before a judge after his
transfer is to ensure that his rights are being respected.” In this initial period, there was a
violation of Kabiligi’s right to counsel during a custodial interrogation by the Prosecution.
However, the Chamber has previously addressed that violation and accorded him a remedy
by denying the Prosecution’s request to admit the transcript of the interview into evidence
and excluding portions of other testimony based on it.**

92.  The 125 day period between the confirmation of Kabiligi’s Indictment on 15 October
1997 and his initial appearance on 17 February 1998 appears unduly lengthy. The initial
appearance of Ntabakuze, who was Kabiligi’s co-accused in their original joint Indictment,
occurred on 24 October 1997, nine days after its confirmation.®’ Again, the record does not
clearly reflect why Kabiligi did not appear at this time. However, it is difficult to accept that
he would also not have been given his initial appearance at the same time as Ntabakuze
unless there had been some circumstances attributable to his counsel. This is confirmed by
documentary evidence which is available.

93.  After confirmation of the Indictment, the Registry attempted to make arrangements
with Kabiligi’s counsel on a convenient date for the initial appearance. This follows from a
letter of 18 November 1997 between Kabiligi’s counsel and the Registrar which alludes to
these consultations.?® In the letter, his counsel indicated that he had proposed early
December, which conflicted with the Tribunal’s recess. The letter also reflects that the
Registry had fixed 27 November 1997 as the date for Kabiligi’s initial appearance but that
counsel vigorously protested against this on several grounds, including both his professional
commitments and his objection to having a further hearing in the case until the disposition of
his motion filed on 25 September to annul the proceedings. Consequently, the 125 day delay
between the confirmation of Kabiligi’s Indictment and his initial appearance is not

62 The Chamber notes in passing that the delay is significantly less than the violations in the Rwamakuba and
Kajelijeli cases, where the accused were detained without being brought before a judge for 167 and 211 days,
respectively, for the most part without counsel, unlike Kabiligi. See Rwamakuba, Decision on Appeal against
Decision on Appropriate Remedy (AC), 13 September 2007, para. 28; Kajelijeli Appeal Judgement, para. 237.

8 Rwamakuba, Decision on Appeal against Decision on Appropriate Remedy (AC), 13 September 2007, para.
28.

% Decision on Prosecutor’s Motion for the Admission of Certain Materials Under Rule 89 (C), 14 October 2004,
para. 21 (holding that Kabiligi’s statement was taken in violation of his right to assistance of counsel). See also
Decision on Kabiligi Motion for the Exclusion of Portions of Testimony of Prosecution Witness Alison Des
Forges (TC), 4 September 2006, paras. 2, 5.

55 T. 24 October 1997 pp. 3-32.

% The Prosecutionv. Gratien Kabiligi, Case No. 97-30-1, Letter of 18 November 1997 from Jean Yaovi Degli to
the Registrar, filed on 21 November 1997, RPP 90-89.
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attributable to the Tribunal. The Kabiligi Defence letter of 18 November 1997 and its
subsequent failure to bring this claim for nine years suggests that there was in fact a waiver of
the right to a prompt initial appearance. At any rate, the Chamber observes that at the time he
was represented by counsel who was actively challenging various aspects of the case. As
mentioned above, he had also been brought before a judge on several occasions prior to the
confirmation of his Indictment. Under these circumstances, the prejudice, if any, appears to
be minimal.

Bagosora

94,  Bagosora was transferred to the Tribunal on 23 January 1997 (Annex A.1). On 3
February, the Registry fixed the date of his initial appearance for 20 February.®” Bagosora’s
assigned counsel was not able to be present during the hearing because of problems with his
travel. Bagosora still made an initial appearance before Trial Chamber II on that day
During the hearing, he confirmed his identity and asked the Chamber to replace his assigned
counsel with Mr. Luc de Temmerman. He noted that Temmerman was present with him in
court and had originally been his first choice as assigned counsel. The Chamber did not
change the assignment, and, in the absence of Bagosora’s Tribunal counsel, it decided to
postpone the taking of his plea until 7 March 1997.

95.  The Chamber considers that any delay between Bagosora’s transfer and his initial
appearance should be calculated to 20 February 1997, when he first appeared before a Trial
Chamber. This period amounts to 28 days. The fact that he did not enter his plea at this time
cannot be attributed to the Tribunal since it resulted from the travel difficulties of his
assigned counsel which were beyond its control.

96.  The Chamber considers that the 28 day delay in holding Bagosora’s initial appearance
is too long and constitutes a violation of his right to be brought before a judge without
delay.®® The Bagosora Defence’s failure to raise this challenge until its Closing Brief
indicates that there was minimal, if any, prejudice as a result of this violation.

Conclusion

97.  According to the Appeals Chamber, any violation, even if it entails a relative degree
of prejudice, requires a proportionate remedy. % The Appeals Chamber has also held that in
practice, the effective remedy for violations of fair trial rights will take the form of equitable
or declaratory relief.”’ The delays found above are not like in Rwamakuba or Kajelijeli where
financial compensation or the reduction of a sentence are warranted. Those cases involved
excessive delays before the initial appearance and were coupled with other serious fair trial
rights violations including the right to counsel for extended periods. In the Chamber’s view,

7 The Prosecutor v. Théoneste Bagosora, Case No. ICTR-96-7-1, Setting of the Date of the Initial Appearance,
3 February 1997, RP. 37.

¢ T, 20 February 1997 pp. 2-9.

% Again, the Chamber notes that the delay is less extensive than in the cases of Rwamakuba and Kajelijeli.

™ Rwamakuba, Decision on Appeal against Decision on Appropriate Remedy (AC), 13 September 2007, para.
24; Semanza Appeal Decision, para. 125.

" Rwamakuba, Decision on Appeal against Decision on Appropriate Remedy (AC), 13 September 2007, para.
27.
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the appropriate remedy for the violation of the rights of Kabiligi and Bagosora in view of the
circumstances of this case is formal recognition that they occurred.

4. RULE 40 BIS

98.  The Kabiligi and Ntabakuze Defence teams challenge various aspects of the
provisional detention ordered pursuant to Rule 40 bis.

99.  Rule 40 bis (C) provides that the provisional detention of a suspect may be ordered
for a period not exceeding 30 days from the day after the transfer of the suspect to the
Tribunal. The order must include the provisional charge and be served on the suspect and his
counsel. Rule 40 bis (F) allows a judge to extend this period for an additional 30 days after
hearing the parties and “before the end of the period of detention”. This period may be
extended twice for 30 days maximum but must not exceed 90 days in total after the date of
the transfer (Rule 40 bis (G) and (H)).

4.1 Extension of Provisional Detention

100. The Kabiligi Defence argues that Kabiligi’s provisional detention was illegally
extended because it violated Rule 40 bis. It submits that he was transferred to the Tribunal on
18 July and that the initial 30 day extension of his detention occurred on 18 August, 32 days
after his transfer.””

101. Judge Laity Kama held a hearing on 14 August 1997 to determine whether Kabiligi’s
provisional detention should be extended. This was Kabiligi’s 27th day of provisional
detention, after his transfer. A decision by Judge Kama, dated 14 August, granted the
extension and noted that it was to run from 18 August, which was the first day of the new 30
day period.”” Judge Kama orally pronounced the decision on 18 August. It appears that the
decision to extend the provisional detention was taken within the initial 30 day period, but
only communicated to Kabiligi on the 31st day.” Therefore, there is no violation of Rule 40
bis (F), as Kabiligi suggests.

102. Even if the one day delay in communicating the decision would be considered a
violation of the Rule, this was rectified during the second extension of his provisional
detention which was ordered on 16 September 1997. This would have been within the 30 day
period if the first extension had been announced on 17 August. Furthermore, the total period
of Kabiligi’s provisional detention did not exceed the maximum of 90 days allowed under the
Rules, as his Indictment was confirmed on 15 October 1997, the 89th day after his transfer.

103. The Kabiligi Defence did not raise this challenge until its Closing Brief, more than
nine years after the alleged violation of Rule 40 bis occurred. Given the circumstances
described above, the Chamber cannot identify any prejudice to Kabiligi.

2 Kabiligi Closing Brief, paras. 39-41.

™ Kabiligi, Decision on the Extension of the Provisional Detention for a Maximum Period of Thirty Days (in
Accordance with Rule 40 Bis (F) of the Rules of Procedure and Evidence) (TC), dated 14 August 1997. The
stamp on the original French version reflects that it was filed with the Registry on 20 August.

™ The Kabiligi Defence’s calculation of the length of his provisional detention — 32 days — does not take into
account that it runs from the day after the transfer.
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4.2 Notification of Charges L5ESD

104. The Kabiligi and Ntabakuze Defence teams submits that the delay in informing the
Accused of the precise charges against them during their period of provisional detention
constitutes a serious injustice. In this respect, they were transferred to the Tribunal’s
detent7i50n facility on 18 July 1997, and their joint Indictment was confirmed on 15 October
1997.

105. A suspect arrested ‘b6y the Tribunal has the right to be informed promptly of the
reasons for his or her arrest.”® The Appeals Chamber has acknowledged that confirmation and
service of the indictment may follow some time after arrest, but the individual must be
informed in substance of the nature of the charges against him at the time of his arrest or
shortly thereafter.”” In the Semanza case, the Appeals Chamber concluded that a reference to
the accused being provisionally detained “for serious violations of international humanitarian
law and crimes within the jurisdiction of the Tribunal” adec;uatcly described the substance of
the charges to satisfy the requirement of notice at that stage. 8

106. Rule 40 bis (D) requires the order of transfer to state the “provisional charge” against
the suspect. The order for Kabiligi’s transfer indicated that he was the G-3 officer in charge
of operations and exercised de facto and de jure authority over officers and soldiers of the
Rwandan army, including certain units of the Presidential Guard, Para Commando Battalion
and Reconnaissance Battalion, who ?articipated in massacres of the Tutsi civilian population
with the assistance of militiamen.”” Ntabakuze’s transfer order stated that he was the
commander of the Para Commando Battalion and exercised de facto and de jure authority
over members of his unit. It further noted that these subordinates participated in massacres of
the Tutsi civilian population along with other units, and specified that they killed Hutu and
Tutsi politicians at the camp of the Presidential Guard.*® Both orders also referred to possible
charges of genocide, crimes against humanity and serious violations of Article 3 Common to
the Geneva Conventions and Additional Protocol II.

107. In the Chamber’s view, the orders for the transfer of Kabiligi and Ntabakuze
adequately informed them of the substance of the provisional charges against them.

5. NOTICE OF CHARGES

5.1 Introduction

108. Throughout the trial, the Chamber extensively considered the issue of notice in a
series of decisions and oral rulings.®’ Numerous challenges have been renewed by the

"% Kabiligi Closing Brief, paras. 42-46; Ntabakuze Closing Brief, paras. 2599-2608.

7 Semanza, Decision (AC), 31 May 2000, para. 78.

7 Id. para. 78, fn. 104.

™ Id. paras. 83-85.

™ Kabiligi, Order for Transfer and Provisional Detention (In Accordance with Rule 40 Bis of the Rules) (TC),
16 July 1997, p. 3.

% Ntabakuze, Order for Transfer and Provisional Detention (In Accordance with Rule 40 Bis of the Rules) (TC),
16 July 1997, p. 3.

8 The most significant decisions are: Decision on Bagosora Motion for the Exclusion of Evidence Outside the
Scope of the Indictment (TC), 11 May 2007; Decision Reconsidering Exclusion of Evidence Related to Accused
Kabiligi (TC), 23 April 2007; Decision Reconsidering Exclusion of Evidence Following Appeals Chamber
Decision (TC), 17 April 2007; Decision on Nsengiyumva Motion For the Exclusion of Evidence Outside the
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Defence in their Closing Briefs. The Defence teams challenge the notice provided to the
Accused of the material facts underpinning the charges in their respective Indictments.

109. The specific challenge to a particular factual allegation is addressed in the relevant
section of the factual findings. In many instances, the Chamber has not revisited those
decisions in its factual findings, in particular where the Prosecution did not prove its case. It
has nevertheless considered the challenges in view of the general principles, as recapitulated
below.

5.2 Law

110. The charges against an accused and the material facts supporting those charges must
be pleaded with sufficient precision in an indictment so as to provide notice to the accused.”
The Prosecution is expected to know its case before proceeding to trial and cannot mould the
case against the accused in the course of the trial depending on how the evidence unfolds.®’
Defects in an indictment may come to light during the proceedings because the evidence
turns out differently than expected; this calls for the Trial Chamber to consider whether a fair
trial requires an amendment of the indictment, an adJ;oumment of proceedings, or the
exclusion of evidence outside the scope of the indictment.** In reaching its judgement, a Trial
Chamber can only convict the accused of crimes that are charged in the indictment.*’

111. The Appeals Chamber has held that criminal acts that were physically committed by
the accused personally must be set forth in the indictment specifically, including where
feasible “the identity of the victim, the time and place of the events and the means by which
the acts were committed”.®® Where it is alleged that the accused planned, instigated, ordered,
or aided and abetted in the planning, preparation or execution of the alleged crimes, the
Prosecution is required to identify the “particular acts” or “the particular course of conduct”
on the part of the accused which forms the basis for the charges in question.®’

112. If the Prosecution intends to rely on the theory of superior responsibility to hold an
accused criminally responsible for a crime under Article 6 (3) of the Statute, the Indictment
should plead the following: (1) that the accused is the superior of subordinates sufficiently
identified, over whom he had effective control — in the sense of a material ability to prevent
or punish criminal conduct — and for whose acts he is alleged to be responsible; (2) the
criminal conduct of those others for whom he is alleged to be responsible; (3) the conduct of

Scope of the Indictment (TC), 15 September 2006; Decision on Kabiligi Motion for Exclusion of Evidence
(TC), 4 September 2006; Decision on Ntabakuze Motion for Exclusion of Evidence (TC), 29 June 2006.

82 Muvunyi Appeal Judgement, para. 18; Seromba Appeal Judgement, paras. 27, 100; Simba Appeal Judgement
para. 63; Muhimana Appeal Judgement, paras. 76, 167, 195; Gacumbitsi Appeal Judgement, para. 49;
Ndindabahizi Appeal Judgement, para. 16.

8 Muvunyi Appeal Judgement, para. 18; Ntagerura et al. Appeal Judgement, para. 27. See also Kvocka et al.
Appeal Judgement, para. 30; Niyitegeka Appeal Judgement, para. 194; Kupreskic¢ et al. Appeal Judgement, para.
92.

¥ Muvunyi Appeal Judgement, para. 18; Ntagerura et al. Appeal Judgement, para. 27. See also Kvocka et al.
Appeal Judgement, para. 31; Niyitegeka Appeal Judgement, para. 194; Kupreski¢ et al. Appeal Judgement, para.
92.

¥ Muvunyi Appeal Judgement, para. 18; Nahimana et al. Appeal Judgement, para. 326; Ntagerura et al. Appeal
Judgement, para. 28; Kvocka et al. Appeal Judgement, para. 33.

% Muhimana Appeal Judgement, para. 76; Gacumbitsi Appeal Judgement, para. 49; Ntakirutimana Appeal
Judgement, para. 32, quoting Kupreski¢ et al. Appeal Judgement, para. 89. See also Ndindabahizi Appeal
Judgement, para. 16.

®7 Ntagerura et al. Appeal Judgement, para. 25.
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the accused by which he may be found to have known or had reason to know that the crimes
were about to be committed or had been committed by his subordinates; and (4) the conduct
of the accused by which he may be found to have failed to take the necessagy and reasonable
measures to prevent such acts or to punish the persons who committed them.™

113. A superior need not necessarily know the exact identity of his or her subordmates who
perpetrate crimes in order to incur liability under Article 6 (3) of the Statute.® The Appeals
Chamber has held that an accused is sufficiently informed of his subordmates where they are
identified as coming from a particular camp and under their authority.”® It has also held that
physical perpetrators of the crimes can be identified by category in relation to a particular
crime site.

114. The Appeals Chamber has previously stated that “the facts relevant to the acts of
those others for whose acts the accused is alleged to be responsible as a superior, although the
Prosecution remains obliged to give all the particulars which it is able to give, will usually be
stated with less precision because the detail of those acts are often unknown, and because the
acts themselves are often not very much in issue”.”> Moreover, in certain circumstances, the
sheer scale of the alleged crimes makes it impracticable to require a hlgh degree of spec1ﬁ01ty
in such matters as the identity of the victims and the dates of the commission of the crimes.”

115. Finally, the Appeals Chamber has held that a Trial Chamber may infer knowledge of
the crimes from the widespread and systematic nature and a superior’s failure to prevent or
punish them from their continuing nature. These elements follow from reading the Indictment
as a whole.”*

116. An indictment lacking this precision is defective; however, the defect may be cured if
the Prosecution provides the accused with tlmely, clear, and consistent information detailing
the factual basis underpinning the charge.” The principle that a defect in an indictment may
be cured is not without limits.*® The Appeals Chamber has held that a Pre-Trial Brief in
certain circumstances can provide such information.”’

% Muvunyi Appeal Judgement, para. 19; Nahimana et al. Appeal Judgement, para. 323; Ntagerura et al. Appeal
Judgement, paras. 26, 152. See also Naletili¢ and Martinovié Appeal Judgement, para. 67; BlaSki¢ Appeal
Judgement, para. 218.

% Muvunyi Appeal Judgement, para. 55; Blagojevi¢ and Joki¢ Appeal Judgement, para. 287.

% Muvunyi Appeal Judgement, para. 56; Ntagerura et al. Appeal Judgement, paras. 140, 141, 153.

*! See, e.g., Simba Appeal Judgement, paras. 71-72 (concerning identification of other members of a joint
criminal enterprise), quoting Simba Trial Judgement, paras. 393-393.

*2 Ntagerura et al. Appeal Judgement, para. 26 fn. 82, quoting Blaski¢ Appeal Judgement, para. 218. See also
Muvunyi Appeal Judgement, para. 58.

% Muvunyi Appeal Judgement, para. 58; Muhimana Appeal Judgement, para. 79; Gacumbitsi Appeal
Judgement, para. 50; Kupreskié et al. Appeal Judgement, para. 89.

** Muvunyi Appeal Judgement, para. 62.

% Id para. 20; Seromba Appeal Judgement, para. 100; Simba Appeal Judgement, para. 64; Muhimana Appeal
Judgement, paras. 76, 195, 217; Gacumbitsi Appeal Judgement, para. 49. See also Ntagerura et al. Appeal
Judgement, paras. 28, 65.

% In this respect, the Appeals Chamber has previously emphasized: “{Tlhe “new material facts” should not lead
to a “radical transformation” of the Prosecution’s case against the accused. The Trial Chamber should always
take into account the risk that the expansion of charges by the addition of new material facts may lead to
unfairness and prejudice to the accused. Further, if the new material facts are such that they could, on their own,
support separate charges, the Prosecution should seek leave from the Trial Chamber to amend the indictment
and the Trial Chamber should only grant leave if it is satisfied that it would not lead to unfairness or prejudice to
the Defence.” See Bagosora et al., Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law
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117. In this respect, the Chamber notes that the Pre-Trial Brief in this case was filed on 21
January 2002. On 23 May 2002, the Chamber ordered the Prosecution to revise its Pre-Trial
Brief to clearly indicate the paragraph in the Indictment to which the summaries in its annex
were relevant.”® The Prosecution filed its Revised Pre-Trial Brief on 7 June 2002, which
consisted of a chart listing the relevant witness pseudonyms next to a given paragraph in the
Indictment. Thus, both briefs must be read together. On 4 November 2002, the Chamber held
that the Revised Pre-Trial Brief was controlling to the extent that there were any
inconsistencies between it and the original.”® Accordingly, the Chamber does not consider
that such difference amount to inconsistent notice. The Chamber recalls that the Revised Pre-
Trial Brief was filed almost a year before the Prosecution led the vast majority of its
evidence.

5.3 General Challenges to the Indictments

118. The Bagosora and Nsengiyumva Defence teams have made lengthy general
challenges to the notice provided to the Accused, mostly consisting of recitations of various
legal principles.'® The Appeals Chamber has held, however, that blanket objections that the
entire indictment is defective are insufficiently specific.'”’ Some more detailed arguments
will be addressed here.

119. In particular, the two Defence teams argue that the Prosecution’s delay in bringing
amendments, expanding its Indictment several years after the arrest and transfer of the
Accused, reflects the evolving nature of the cases against them as well as a lack of prompt
and concise notice of the charges.'® However, the amendment of an Indictment is allowed
under the Rules and is permissible even during the course of a trial.'®® In the present case, the
amendments were allowed after consideration of possible prejudice. They also occurred some
three years before the commencement of trial. In the Chamber’s view, this allowed sufficient
time to prepare for any new allegations.

120. The Nsengiyumva Defence submits that many of the original witnesses that formed
the basis of the confirmation of the Indictment were not ultimately called in the case against
Nsengiyumva.]04 There is, however, no requirement for the Prosecution to rely on the same

Raised by the 29 June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September
2006, para. 30 (internal citations omitted).

" Muhimana Appeal Judgement, para. 82; Gacumbitsi Appeal Judgement, paras. 57, 58; Ntakirutimana Appeal
Judgement, para. 48; Naletili¢ and Martinovi¢ Appeal Judgement, para. 45.

% Decision on Defence Motions of Nsengiyumva, Kabiligi, and Ntabakuze Challenging the Prosecutor’s Pre-
Trial Brief and on the Prosecutor’s Counter-Motion (TC), 23 May 2002, para. 19.

% Decision (Motion by Aloys Ntabakuze’s Defence for Execution of the Trial Chamber’s Decision of 23 May
2002 on the Prosecutor’s Pre-Trial Brief, Dated 21 January 2002, and Another Motion on a Related Matter
(TC), 4 November 2002, para. 14.

19 Bagosora Closing Brief, paras. 1930-2022; Nsengiyumva Closing Brief, paras. 18-68. The Kabiligi and
Ntabakuze Defence teams have mostly raised specific challenges to the relevant paragraphs of the Indictment
and the factual allegations advanced by the Prosecution. These challenges are considered in the Chamber’s
factual findings.

191 Bagosora et al., Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29
June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006, para. 46.
192 Bagosora Closing Brief, paras. 1934-1935; Nsengiyumva Closing Brief, paras. 19-24.

193 Karemera et al., Decision on Prosecutor’s Interlocutory Appeal Against Trial Chamber Il Decision of 8
October 2003 Denying Leave to File an Amended Indictment, 19 December 2003, paras. 24, 29.

19 Nsengiyumva Closing Brief, paras. 20, 32.
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evidence at trial as that used in connection with the confirmation of the Indictment. The
statements of the additional witnesses were disclosed in advance of trial in accordance with
the Rules and the applicable witness protection decisions. Very few witnesses were added
during the course of the trial.

121. The Nsengiyumva Defence refers to the Chamber’s approach in deferring certain
decisions on notice until the end of the case. The Bagosora Defence complains that the
Chamber delayed consideration of its motion for exclusion until after it filed its Closing
Brief.!% The Chamber recalls that exclusion of evidence is only one of several possible
remedies and not the exclusive one. The selection of an appropriate remedy is well within a
Chamber’s discretion which will take into consideration the particular circumstances of the
case.'”® A Chamber also has the authority under Rule 89 (C) to admit evidence on unpleaded
facts, even where it is not possible to convict, to the extent it has probative value with respect
to another relevant issue in the case.'”” At the time of admission, a Chamber is not always in
the position to fully appreciate the evidentiary value of all aspects of a disputed witness’s
testimony, in particular whether it might be relevant with respect to the overall credibility of
the witness or other evidence, and thus may properly defer consideration to the final analysis
of all the evidence.'®®

122. The Bagosora Defence challenges the organisation and argumentation of the
Prosecution Closing Brief.'” However, a closing brief is not a relevant document in
determining whether an accused had notice of the charges against him.

5.4 Cumulative Effect of Defects in the Indictments

123. In its notice decisions and judgment, the Chamber has acknowledged that in a number
of instances the Indictments against the Accused were defective with respect to several of the
specific factual allegations advanced by the Prosecution. It determined that in many of these
cases the defects were cured by timely, clear and consistent information, normally found in
the Pre-Trial Brief or a motion to add a witness. The Appeals Chamber has held that, even if
a Trial Chamber finds that the defects in the indictment have been cured by post-indictment
submissions, it should consider whether the extent of these defects materially grejudiced the
accused’s right to a fair trial by hindering the preparation of a proper defence.'!

195 1d paras. 35-37; Bagosora Closing Brief, paras. 1952-1956.

19 Simba, Decision on the Admissibility of Evidence of Witness KDD (TC), 1 November 2004, para. 15, citing
Krnojelac Appeal Judgement, paras. 142-144; Ntahobali and Nyiramasuhuko, Decision on the Appeals by
Pauline Nyiramasuhuko and Arséne Shalom Ntahobali on the “Decision on Defence Urgent Motion to Declare
Parts of the Evidence of Witnesses RV and ABZ Inadmissible” (AC), 2 July 2004, para. 16.

197 Ntahobali and Nyiramasuhuko, Decision on the Appeals by Pauline Nyiramasuhuko and Arséne Shalom
Ntahobali on the “Decision on Defence Urgent Motion to Declare Parts of the Evidence of Witnesses RV and
ABZ Inadmissible” (AC), 2 July 2004, paras. 14-16.

198 Simba, Decision on the Admissibility of Evidence of Witness KDD (TC), 1 November 2004, para. 18. See
also Karemera et al., Decision on Interlocutory Appeal Regarding Witness Proofing (AC), 11 May 2007, para.
12 (“the Appeals Chamber observes that the Prosecution’s act of disclosing new material to the Defence as a
result of a proofing session does not mean that the Trial Chamber will allow the evidence to be led or that it will
ultimately credit the testimony in its final assessment of the case.”).

19 Bagosora Closing Brief, paras. 2004-2022.

''° Bagosora et al., Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29
June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006, para. 48.
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124. The Chamber observes that, where defects have been cured, they relate to more
generally worded paragraphs and do not add new elements to the case. The curing for the
most part was based on the Pre-Trial Brief and its revision filed nearly a year before the
Prosecution began presenting the majority of its witnesses in June 2003.'"' Furthermore, there
have been a number of breaks throughout the proceedings which have allowed the parties to
conduct investigations and prepare for evidence in upcoming trial sessions. The Chamber has
also frequently exercised its discretion, where appropriate, to exclude evidence, to postpone
all or part of a witness’s testimony, and to grant recall for further cross-examination.

125. At its core, this case is, and has always been, about the alleged role of the Accused as
senior military leaders who were involved in planning and preparations of the genocide and
then used their authority to unleash the violence which occurred after the death of President
Habyarimana. The Indictments clearly plead this role. When the individual Indictments are
read as a whole they reasonably identify their subordinates by category with further
geographic and temporal details related to individual events. The specific massacres and
crimes, whether specifically pleaded in the Indictments or cured through timely, clear and
consistent information, remain largely undisputed. The identity of many of the principal
perpetrators are also not for the most part in dispute. Knowledge of the crimes has flowed
mainly from their open and notorious or wide-spread and systematic nature. Furthermore, the
Accused’s exercise of authority to advance the crimes or fail to prevent them is a product of
their clearly identified positions and the organised nature of the attacks. Notice of their
knowledge as well as their participation in the crimes follow from reading the Indictments as
a whole.

126. In the final analysis, the Defence teams’ ability to prepare their case is amply
demonstrated by their ultimate success in impeaching much of the Prosecution’s evidence
against them, through cross-examination, argumentation and evidence. A careful
consideration of the Defence conduct during the course of trial and in their final submissions
plainly reflects that they have mastered the case.

127.  Accordingly, the trial has not been rendered unfair due to the number of defects in the
Indictments which have been cured.

6. PRESENCE AT TRIAL

128. The Nsengiyumva Defence argues that the Accused was denied the right to be present
at trial because the Chamber continued proceedings in his absence when he was medically
unable to attend proceedings. It submits that, between 8 November and 13 December 2006,
Nsengiyumva was unable to instruct his counsel with respect to the testimonies of Witnesses
ALL-42, LAX-2, FB-25, Bernard Lugan, DELTA, André Ntagerura, Luc Marchal and
Jacques Duvivier. To demonstrate prejudice, it incorporates by reference its motion to recall
these witnesses, filed on 23 January 2007.'12

1 Trial Chamber III heard two witnesses, Alison Des Forges and Witness ZF, from September to December
2002. The case was transferred to Trial Chamber I in June 2003, Between 16 June 2003 and 14 October 2004,
the Prosecution presented its remaining 80 witnesses. See Annex A.5.2.

12 Nsengiyumva Closing Brief, paras. 3308-3341. The Nsengiyumva Defence refers to its motion entitled
Nsengiyumva Confidential Defence Motion for the Recall of Witnesses ALL-42, LAX-2, FB-25, Bernard
Lugan, DELTA, [André] Ntagerura, Luc Marchal and Duvivier All Who Testified in the Session Beginning
[10™] November to 13" December 2006 in View of the Material Prejudice Arising in the Absence of the
Accused During Their Testimony, 23 January 2007 (“Nsengiyumva Recall Motion™).
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129. Article 20 (4)(d) of the Statute provides that an accused has a right “to be tried in his
or her presence”. The Appeals Chamber has interpreted this right to mean the Accused’s
physical presence in the courtroom. Any restriction on this fundamental right must be in
service of a sufficiently important objective and must impair the right no more than is
necessary to accomplish the objective. '3 The Appeals Chamber held that the right to an
expeditious trial guaranteed to all accused in a joint trial is a relevant consideration for a Trial
Chamber in balancing whether or not to proceed in the absence of one of the Accused due to
illness. However, the question of whether a witness’s testimony is likely to concern the
alleged acts and conduct of a co-accused only is not a relevant concern.'"*

130. The Chamber considered Nsengiyumva’s submissions on this issue extensively
during the course of the trial. Based on a medical opinion, it found that his absence was
justified due to his medical condition on 8, 9, 10 and 13 November 2006. During these four
days, five witnesses were heard: Kabiligi Defence Witnesses ALL-42, YC-3, LAX-2 and FB-
25, as well as Bagosora Expert Witness Bernard Lugan. Nsengiyumva attended the
proceedings on 14 November, but was absent for the remainder of the trial session
concluding on 12 December. The Chamber determined that after 13 November,
Nsengiyumva’s absence had not been substantiated by the Tribunal’s medical section.'"?

131. In the Chamber’s view, there was no violation of Nsengiyumva’s right to be present
between 8 and 13 November. His Defence case had closed; measures had been taken to
address all reasonable concerns raised by the Defence; there was no showing of the relevance
to the Accused of any testimony heard in his absence; and the risk of losing witnesses due to
an adjournment posed a much greater threat of prejudlce to Kabiligi than the speculative and
remote prejudice to Nsengiyumva.'' In imposing its narrow four day restriction on
Nsengiyumva’s right to be present at trial, the Chamber considered more than just the
relevance of the evidence to him, for example the real threat of prejudice to his co-accused. In
the Chamber’s view, this was in conformity with the proportionality principle, pursuant to
which any restriction on a fundamental right must be in service of a sufficiently 1mportant
objective and must impair the right no more than is necessary to accomplish the objectrve
Finally, it should be noted that this case was in a different procedural stage than in others
cases where the Appeals Chamber has found a violation of the right to be present.'!

13 Zigiranyirazo, Decision on Interlocutory Appeal (AC), 30 October 2006, paras. 10-14. See also Stanisi¢ and
Simatovi¢, Decision on Defence Appeal of the Decision on Future Course of Proceedings (AC), 16 May 2008,
para. 6; Karemera et al., Decision on Nzirorera’s Interlocutory Appeal Concerning His Right to Be Present at
Trial (AC), 5 October 2007, para. 11.

14 Karemera et al., Decision on Nzirorera’s Interlocutory Appeal Concerning His Right to Be Present at Trial
(AQ), 5 October 2007, para. 15.

115 pecision on Nsengiyumva’s Motions to Call Doctors and to Recall Eight Witnesses (TC), 19 April 2007,
paras. 1-10, 19; Decision on Nsengiyumva Motion for Adjournment Due to Illness of the Accused (TC), 17
November 2007, paras. 1-12.

18 Decision on Nsengiyumva’s Motions to Call Doctors and to Recall Eight Witnesses (TC), 19 April 2007,
para. 3; Decision on Nsengiyumva Motion for Adjournment Due to Iliness of the Accused (TC), 17 November
2007, paras. 9-12.

" Zigiranyirazo, Decision on Interlocutory Appeal (AC), 30 October 2006, para. 14; Karemera et al., Decision
on Nzirorera’s Interlocutory Appeal Concerning His Right to Be Present at Trial (AC), 5 October 2007, para.
11

U8 The cases of Zigiranyirazo, Karemera et al. and Stanisié and Simotovié were in the prosecution phase or had
not yet started, whereas this trial was about to close.
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132. In making its decision q/o proceed in his absence, the Chamber specifically envisioned
the possible recall of the witnesses. The Appeals Chamber has recognised this as a possible
remedy to cure any prejudice.Tl'he ultimate decision on the appropriateness of recall remains
in the discretion of the Chamber which is best placed to assess the significance of the
proposed evidence in relation t“o the charges against the Accused.'"

133. The Chamber subsequently denied Nsengiyumva’s request to recall eight witnesses
heard during the total period of his absence between 8 November and 13 December.
According to the Defence, the main purpose was to impeach Prosecution evidence and to
bolster his Defence witnesses. In denying the motion, the Chamber reasoned that his case was
closed, none of the witnesses. were adverse to him, and they had limited significance to his
case. It further noted that the evidence sought in some respects was general and would have
been cumulative of other testimony.'?° In its Closing Brief, the Nsengiyumva Defence simply
raises again issues which were already decided by the Chamber. It has advanced no
additional reasons why the Chamber should reconsider its decision.

134. Nevertheless, the Chamber notes that four of the eight witnesses who Nsengiyumva
sought to recall appeared after 13 November when he was absent without justification.
Therefore, there can be no possible violation with respect to the Chamber’s decision not to
recall these witnesses.'”’ The Chamber has considered the factual findings underpinning
Nsengiyumva’s convictions with respect to the other four who testified when his absence was
not justified.'? It cannot identify any possible prejudice from hearing them in his absence
and not allowing their recall.‘\23

7. ADMISSION OF EVII?ENCE

135. During the testimony of Nsengiyumva, his Defence sought to introduce a number of
documents. In its decision of 26 February 2007, the Chamber denied the motion to admit 19
documents as well as to allow the recall of certain Prosecution witnesses to be cross-
examined on the basis of them.'?* The Defence argued that this violated Nsengiyumva’s right

|

|

|

"9 Karemera et al., Decision on Nzirorera’s Interlocutory Appeal Concerning His Right to Be Present at Trial

(AC), 5 October 2007, para. 16.

120 Decision on Nsengiyumva’s Motions to Call Doctors and to Recall Eight Witnesses (TC), 19 April 2007,
aras. 15-22. \

le In its decision on the Nsengiyumva Recall Motion, the Chamber nevertheless considered the relevance of

these four witnesses to his case. |

122 The Defence did not request to recall Witness YC-3, who was also one of the five witnesses who testified

during this period. !

123 1t follows from the Nsengiyumva Recall Motion, pp. 4-6 that the Defence wished to recall Witness ALL-42

on matters related to RPF infiltration. The Chamber notes that the alleged infiltration of Rwanda by the RPF has

no bearing on Nsengiyumva’s specific crimes. In relation to Witness LAX-2 and FB-25, they were supposed

mainly to impeach Prosecution Witness XXQ. The Chamber observes that it has not relied on this witness in

relation to Nsengiyumva. Witness FB-25 would also testify about the duties of operational sector commanders

and its relationship with other a&dmrities. The Chamber recalls that Witness FB-25 previously appeared during

the trial as Ntabakuze Defence Witness DM-190, when Nsengiyumva was present. Finally, the Defence wanted
to question Berhard Lugan about clandestine organisations and communication networks. However, the
Chamber has not accepted the :ﬁ)egations against the Accused concerning the various clandestine organisations
or his role in planning. |

124 Decision on Nsengiyumva’s Motion to Admit Documents as Exhibits (TC), 26 February 2007. In denying the
motion, the Chamber noted that the documents were relevant to Prosecution Witnesses DO, ABQ, OQ and
XBH. The Nsengiyumva Defence did not seek certification of the decision.
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to examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf,!?

136. In its ruling on the admissibility of these documents, the Chamber found that they
were either cumulative of other evidence or that the Nsengiyumva Defence had failed to
make a timely request to recall the relevant Prosecution witnesses for further cross-
examination on them.'?® The Defence has not advanced any argument in its Closing Brief
which would warrant reconsideration of that decision. Furthermore, with the exception of
Witness DO, the Chamber has not relied on any of the witnesses implicated by the documents
in its factual findings against Nsengiyumva.

137. With respect to Witness DO, the Chamber considered Nsengiyumva’s testimony
about the relevant documents in assessing the witness’s credibility together with other
evidence and arguments attempting to impeach him (II1.3.6.1). As a result, the Chamber
rejected a number of key aspects of Witness DO’s testimony in the absence of corroboration.
The Chamber was satisfied, however, that the witness participated in targeted killings in
Gisenyi town on 7 April along with soldiers from Gisenyi military camp. This part of his
testimony was corroborated and consistent with his conviction in Rwanda. In the Chamber’s
view, the additional material sought for admission would not have raised questions about this
aspect of the Chamber’s findings. Accordingly, there can be no prejudice from the decision
not to admit the documents.

8. DISCLOSURE BEFORE CROSS-EXAMINATION

138.  The Nsengiyumva Defence contends that the Prosecution did not properly disclose the
immigration documents used to impeach Witnesses LT-1, LIG-2, LM-1, BRA-1, KBO-1 and
Joseph Bukeye, as required by the Appeals Chamber’s decision of 25 September 2006.'%” The
Kabiligi Defence also argues that the Prosecution failed to disclose material it used durin
cross-examination in connection with Witnesses KVB-19, LX-65, YUL-39 and DELTA."
The Chamber notes that, in assessing these witnesses, it was not necessary to rely on this
aspect of their examination and thus there is no prejudice.

125 Nsengiyumva Closing Brief, paras. 3342-3367. The Nsengiyumva Defence refers to Prosecution Witnesses
DO, XBM, XBG and OAB in its Closing Brief.

126 Decision on Nsengiyumva’s Motion to Admit Documents as Exhibits (TC), 26 February 2007, paras. 3-20.
127 Nsengiyumva Closing Brief, paras. 3368-3403, citing Decision on Interlocutory Appeal Relating to the
Disclosure under Rule 66 (B) of the Tribunal’s Rules and Procedure (AC), 25 September 2006.

128 K abiligi Closing Brief, paras. 117-128.
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CHAPTER III: FACTUAL FINDINGS L0&ESE
1. BACKGROUND

1.1 Arusha Accords

Introduction

139. The Arusha Accords were a set of documents negotiated and signed in Arusha,
Tanzania, between 18 August 1992 and 4 August 1993 by the government of Rwanda and the
Rwandan Patriotic Front (RPF) to end a civil war and to lay down a legal framework for a
post-conflict settlement. The final version of the Arusha Accords incorporated a Peace
Agreement between the government of Rwanda and the RPF, signed on 4 August 1993, and
five protocols that focused on, among other things, the rule of law, the formation of a national
army and power-sharing within the government. It also incorporated the N’Sele Ceasefire
Agreement, signed in Tanzania on 12 July 1992, which had established a cessation of
hostilities throughout the territory of Rwanda and had laid out the framework for the
negotiations that followed. 122 The Peace Agreement legally established an end to the war
between the two parties. Its prov151ons combined with those of the Rwandan Constltutlon of
10 June 1990, were to form the governing law of the country during its transition to peace

140. The Arusha Accords were negotiated under the facilitation of Tanzania, and assisted
by the Orgamsatlon of African Unity and the United Nations. Several states observed the
negotlatlons

The Five Protocols of the Arusha Accords

141. The First Protocol of the Arusha Accords, an agreement on the rule of law, was
signed by the Rwandan government and the RPF on 18 August 1992. Both parties expressed
their commitment to pursue national unity, democracy, pluralism and respect for human
rights. Specifically, the document recognised the importance of a multi-party political system
and frelenand fair elections, and proposed the creation of a National Commission on Human
Rights.

122 The N’Sele Ceasefire Agreement between the Government of the Republic of Rwanda and the Rwandan
Patriotic Front, as amended at Gbadolite on 16 September 1991 and at Arusha on 12 July 1992, Articles I, 1.1,
111, V, VI, VIL. The cease-fire agreement was the product of several meetings between the two parties, beginning
in 1990 in Zaire and assisted by the Presidents of Burundi, Tanzania, and Uganda, the Prime Minister of Zaire,
the Secretary-General of the Organisation of African Unity (OAU) and a delegate from the UN High
Commissioner for Refugees.

130 peace Agreement between the Government of the Republic of Rwanda and the Rwandan Patriotic Front,
dated 4 August 1993 (Peace Agreement), Articles, 1-4. Under the terms of the Agreement, a number of
identified articles of the Constitution were to be replaced by provisions of the Peace Agreement relating to the
same matters. In the event of conflict between other unspecified provisions of the Constitution and the Peace
Agreement, the provisions of the Peace Agreement were to be granted supremacy.

Bl peace Agreement, Articles, 2, 10, 11.

132 protocol of Agreement between the Government of the Republic of Rwanda and the Rwandan Patriotic Front
on the Rule of Law, signed at Arusha on 18 August 1992, Articles 1-17; Prosecution Exhibit 3 (Alison Des
Forges: Leave None to Tell the Story (1999)), pp. 60, 96.
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142. The Second Protocol was signed on 9 January 1993. It provided for a “Broad-Based
Transitional Government”, formed by the political parties that had participated in the
establishment of the coalition government on 16 April 1992, with the addition of RPF
representatives. The protocol also established the numerical distribution of ministerial
“portfolios”: five to the MRND, five to the RPF, four to the MDR (including the Prime
Minister, which according to the final version of the Accords would be Faustin
Twagiramungu), three each to the PSD and the PL, and one to the PDC. Habyarimana would
remain President of the Republic. The Broad-Based Transitional Government was to be
established within 37 days after the signing of the Peace Agreement, or by 10 September
1993. The first elections for a democratically selected government were to be held at the end
of a 22 month transitional period.'**

143. The Third Protocol of the Arusha Accords, signed on 9 June 1993, allowed for the
repatriation and resettlement of Rwandan refugees. In this document, the Government of
Rwanda and the RPF recognised that Rwandan refugees had an indisputable right to return to
their country of origin and that allowing their repatriation was an important factor in steps
toward peace, national unity and reconciliation. Article 2 stipulated that “[ajny Rwandese
refugee who wants go back to his country will do so without any precondition whatsoever” as
long as their resettlement did not encroach on the rights of others. A special assistance fund
was to be established to assist with this overall aim."**

144. The most comprehensive and contentious component of the Accords was the Protocol
of Agreement on the Integration of the Armed Forces. According to this fourth Protocol, the
new national army was reduced to 19,000 troops, including 6,000 gendarmes, requiring each
side to demobilise at least half of its troops. The government forces and the RPF were to
provide 60 and 40 per cent of the new integrated Rwandan army, respectively. The chief of
staff of the army was to be appointed from the Rwandan army, and the chief of staff of the
gendarmerie from the RPF. Posts in the chain of command from army headquarters to
battalion level were to be distributed equally.'”’

145. Lastly, the Arusha Accords contained a Final Protocol of Agreement on
Miscellaneous Issues and Final Provisions, signed on 3 August 1993, which set out guiding
principles for the state security services and the oath of declaration for the President and other

133 protocol of Agreement between the Government of the Republic of Rwanda and the Rwandan Patriotic Front
on Power-Sharing within the Framework of a Broad-Based Transitional Government, signed at Arusha on 30
October 1992 and 9 January 1993, respectively, Articles 2, 5, 14, 55, 57, 61-62. The Second Protocol also
established the legislative organ of the new government, the Transitional National Assembly. All political
parties registered at the time of the signing of the Protocol were eligible to participate in the Assembly, and each
party was allocated 11 seats, except the PDC which received four seats. See also Peace Agreement, Articles, 6,
7; Prosecution Exhibit 2A (Expert Report of Alison Des Forges), pp. 26-27; Prosecution Exhibit 3 (Alison Des
Forges: Leave None to Tell the Story (1999)), p. 124; Prosecution Exhibit 436 (Expert Report of Bernard
Lugan), p. 8.

134 Protocol of Agreement between the Government of the Republic of Rwanda and the Rwandan Patriotic Front
on the Repatriation of Rwandese Refugees and the Resettlement of Displaced Persons, signed at Arusha on 9
June 1993, particularly Articles, 1, 2, 8, 12-21, 21-32,

135 Protocol of Agreement between the Government of the Republic of Rwanda and the Rwandan Patriotic Front
on the Integration of the Armed Forces of the Two Parties, signed at Arusha on 3 August 1993, Articles 2, 74,
144. At the time of the signing of the Accords, the Rwandan army was comprised of more than 30,000 soldiers
and gendarmes and the RPF had approximately 20,000 troops. See Prosecution Exhibit 3 (Alison Des Forges:
Leave None to Tell the Story (1999)), p. 125; Prosecution Exhibit 436 (Expert Report of Bernard Lugan), p. 8;
Prosecution Exhibit 2A (Expert Report of Alison Des Forges), p. 27.
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senior official posts. The implementation of the Arusha Accords was to be overseen by a UN
peacekeeping force. Prior to the Accords, the Government of Rwanda and the RPF had
jointly requested that the United Nations establish a neutral international force to monitor the
peace as soon as an agreement had been signed. Three days after its signing, the Security
Council adopted Resolution 846 (1993) authorising the United Nations Reconnaissance
Mission to Rwanda, which was designed to “assess the situation on the ground and gather the
relevant information” to determine how best to assist with the implementation of the Arusha
Accords. The mission was led by General Roméo Dallaire. It arrived in Rwanda on 19
August 1993 and departed on 31 August 1993. On 5 October 1993, the United Nations
Reconnaissance Mission to Rwanda was succeeded by the United Nations Assistance
Mission in Rwanda (UNAMIR).'*®

1.2 Rwandan Armed Forces
The Ministry

146. The Rwandan Armed Forces, which was composed of the army and gendarmerie, fell
under the President of the Republic who, consistent with the Constitution, was supreme
commander in chief. In the performance of his duty, he was assisted by the Minister of
Defence who handled daily defence matters, including the Rwandan Armed Forces, and
reported directly to him."*’

147. The Minister’s immediate office was divided into the Central Secretariat and Public
Relations Division and included the following key staff: directeur de cabinet, Adviser on
Political and Administrative Affairs; and Adviser on Technical Affairs. The directeur de
cabinet, who could be civilian or military, performed various functions including formulating
department policy, distributing duties and replacing the minister whenever absent. In that
capacity, he also managed and monitored the activities of advisers, press and other support
services; monitored implementation of department decisions; centralised and verified issues
and acts for the Minister’s signature; supervised the timetable of the Ministry’s short-and
medium-term activities; prepared the Ministry’s annual report; presided over the Ministry’s
council; coordinated relevant activities; liaised with the media and the socio-political
establishment; and performed any other duties the minister assigned him. Bagosora served as
directeur de cabinet from June 1992 to July 1994 (1.2.1). 138

148. The functions of the Adviser on Political and Administrative Affairs included
informing, advising and assisting the Minister of Defence on political and administrative
issues, including analysing the socio-political situation of the country. The Adviser on

136 protocol of Agreement Between the Government of the Republic of Rwanda and the Rwandese Patriotic
Front on Miscellaneous Issues and Final Provisions, signed at Arusha on 3 August 1993, Articles 2-8; Bagosora
Defence Exhibit 71 (Report of the UN Reconnaissance Mission to Rwanda), paras. 2, 3; Bagosora Defence
Exhibit 47 (KIBAT Chronique), p. 6.

137 Constitution of the Republic of Rwanda (1991), Art. 45; Bagosora Defence Exhibit 4 (Journal Officiel de la
République Rwandaise), pp. 1766-1769. During his years in power, President Juvénal Habyarimana periodically
was both commander in chief and Minister of Defence. See Bagosora, T. 26 October 2005 pp. 46-47, 61.

1% Bagosora, T. 26 October 2005 pp. 3,5, 7; T. 25 October 2005 pp. 3, 17, 51; Bagosora Defence Exhibit 4
(Journal Officiel de la République Rwandaise), p. 1766; Bagosora Defence Exhibit 278 (Bagosora: L ‘assassinat
du Président Habyarimana (30 October 1995)), pp. 4, 5, 9.
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Technical Affairs assisted the Minister of Defence on technical issues and by participating in
mediation missions.'*

149. Various administrative divisions and units carried out specific functions for the
Ministry of Defence. They had responsibility for issues ranging from personnel and
administration to finance, social and legal affairs, technical cooperation, training and veterans
affairs. The heads of those divisions and units were subordinate to the Minister of Defence.

Organisation and Structure of the Rwandan Armed Forces

150. In 1994, the Rwandan army was comprised of approximately 30,000 troops.'*® It
apparently grew at least fivefold from around 6,000 troops in the pre-1990 period. Some
estimate the army’s strength eventually reached 40,000.'*' The army was said to have
lowered its recruiting and training regimen to enable this growth.!*? Therefore, during the
early 1990s, officers received only one year of training limited to combat tactics and weapons
handling. Due to this and several other factors, including high levels of fatigue and low-
quality ec}uipment, support, finances and morale, some questioned the army’s combat
readiness.'

151. The chief of staff was the operational head of the Rwandan Army and the overall
commander of troops.'* His formal duties included coordinating subordinate activities;
managing and deploying all military forces; and reporting to the Minister of Defence.'* At
the beginning of April 1994, this position was occupied by General Déogratias Nsabimana,
who was killed in the Presidential plane crash on 6 April. The next day, Colonel Marcel
Gatsinzi was promoted to general and appointed acting chief of staff. As part of his command
authority, the chief of staff was supported in his functions by a general staff composed of four
bureaus common to most armies worldwide: G-1 (Personnel and Administration), G-2
(Intelligence), G-3 (Military Operations) and G-4 (Logistics).'*

152. The G-1 was responsible for personnel, including both military and civilian Rwandan
Army employees. The G-1’s duties included managing civilian-military relations, training
and discipline. Generally, the chief of the G-1 bureau liaised with civilian and military
authorities to diffuse potential discord — a task that other armies frequently assign to a G-5
bureau.'*” The Rwandan army did not have a G-5 bureau.'*®

139 Bagosora Defence Exhibit 4 (Journal Officiel de la République Rwandaise), p. 1766.

190 Bagosora Defence Exhibit 71 (UN Reconnaissance Mission Report), p. L0022656 para. 33b; Kabiligi
Defence Exhibit 129 (Expert Report of Colonel Duvivier), p. 27.

141 Reyntjens, T. 15 September 2004 p. 8.

142 Bagosora Defence Exhibit 71 (UN Reconnaissance Mission Report), p. L0022656, para. 35.

193 1d p. L002657, para. 43.

144 Jd p. L002656, para. 31.

145 Bagosora Defence Exhibit 4 (Journal Officiel de la République Rwandaise), p. 1768.

¢ 14 p. 1768; Kabiligi Defence Exhibit 129 (Expert Report of Colonel Duvivier), pp. 1-2. However, unlike
most other countries’ armies, the Rwandan army chief of staff was also responsible for the G bureaus and
functional operations. Other armies employed a so-called Super Secretary to tend to these concerns. Duvivier, T.
6 December 2006 p. 63.

47 Duvivier, T. 6 December 2006 p. 51; Kabiligi Defence Exhibit 129 (Expert Report of Colonel Duvivier), pp.
2-3, 32. However, the G-1 was not responsible for interrogation, which the G-4 managed.

148 Dyvivier, T. 6 December 2006 p. 51; Kabiligi Defence Exhibit 129 (Expert Report of Colonel Duvivier), p.
32.
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153. The G-2, among other functions, protected classified information and acquired
intelligence regarding enemy vulnerability, took counter-intelligence measures to protect
classified documents and signals, directed intelligence and counter-intelligence training for
officers and soldiers and assessed and reported on troop morale to the chief of staff.!*

154. The G-3 was generally responsible for military operations. In peace time, the G-3 was
responsible for instruction and training. This included preparing directives, programs and
orders governing troop training, and planning military exercises and manoeuvres. The G-3
also organised and managed the military training centres. During war, the mandate of the G-3
shifted to exclusive planning of military operations, conducting battle and coordinating
tactical deployments in the field based on decisions of the Chief of Staff. The G-3 monitored
and deployed soldiers during war-time for which reason he was relieved of all other
administrative duties. Kabiligi, at the rank of Colonel, was appointed head of G-3 in
September 1993. He was later ?romoted to Brigadier-General on 16 April 1994. He served as
G-3 until 17 July 1994 (1.2.2)."°

155. The G-4, the logistics unit, ensured that the troops were properly equipped. The G-4
also worked closely with the Kanombe Medical Command to provide medical support to the
troops esPecially during war-time, including evacuating the wounded and delivering medical
supplies.”"

156. Rwanda’s Gendarmerie Nationale was comprised of approximately 6,000 personnel
in early 1994. The chief of staff of the gendarmerie in 1994 was General Augustin
Ndindiliyimana whose functions were performed with the assistance of four bureaus: G-1
(Personnel and Administration), G-2 (Intelligence), G-3 (Military Operations) and G-4
(Logistics).'*

157. The main responsibility of the gendarmerie was to maintain public order and to
enforce Rwanda’s laws.'” However, where necessary, gendarmes could participate in
military operations with the Rwandan Army. This was particularly so during war-time. When
so deployed, they generally received “secondary” assignments, such as guarding military
positions. The gendarmerie was reported to be poorly equipped, irrespective of whether it
was performing a police or military role. Gendarmes were deployed in the 10 prefectures of
Rwanda. Each of the 10 detachments consisted of between 300 and 400 though Kigali, being
the capital, had approximately 750 gendarmes.'**

14 Bagosora, T. 25 October 2005 p. 50; Duvivier, T. 6 December 2006 p. 55; Kabiligi Defence Exhibit 129
(Expert Report of Colonel Duvivier), p. 3.

150 Duvivier, T. 6 December 2006 pp. 51-52, 57; Kabiligi Defence Exhibit 129 (Expert Report of Colonel
Duvivier), pp. 3-4.

151 Duvivier, T. 6 December 2006 p. 55; Kabiligi Defence Exhibit 129 (Expert Report of Colonel Duvivier), p.
4.

152 Bagosora, T. 25 October 2005 pp. 72-73, 76-77; Bagosora Defence Exhibit 226 (Decisions taken at the
Cabinet meeting held on 9 June 1992); Bagosora Defence Exhibit 71 (UN Reconnaissance Mission Report), p.
L0022658 para. 49 and 10022716 (annex 7).

153 Kabiligi Defence Exhibit 83 (Law Concerning the Creation of the National Gendarmerie, 23 January 1974),
Art. 3.

134 Bagosora Defence Exhibit 71 (UN Reconnaissance Mission Report), p. L002658-59, paras. 48-53 and
10022716 (annex 7).
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Rwandan Army Units of Particular Relevance to the Indictment

158. In all, the army had approximately 28 infantry battalions, and each was headed by a
Major or a Lieutenant Colonel. Among them were several specialised units including the Para
Commando Battalion, the Presidential Guard Battalion, the Reconnaissance Battalion, the Air
Defence Battalion, the Military Police Battalion, the Huye Battalion, and the Light Air
Defence Battalion.'> In the present case, the Para Commando and the Presidential Guard
Battalions are of particular interest (below).

The Para Commando Battalion

159. The Para Commando Battalion could receive orders directly from the Chief of
Staff.!*® Ntabakuze was commander of the Para Commando Battalion from June 1988 to
early July 1994 and had authority over its various units (1.2.3; IV.1.4). The mission of the
Para Commando Battalion was to defend the national territory. The commander’s duties
included overseeing all military and administrative matters relating to the battalion. His
immediate subordinates were the company commanders.'’

160. The Para Commando Battalion was organised into five elite combat companies and a
headquarter company which provided administrative and logistical support.*® Four of the
five combat companies were Manoeuvre Companies carrying light arms, while the other was
a Fire Support Company that provided heavier artillery support to the Manoeuvre
Companies.”® Training was organised at the company level, although the battalions
coordinated the companies’ training schedule.'®

161. The next rung along the chain of command within the Para Commando Battalion was
the secretive Commando de Recherche et d’Action en Profondeur (CRAP) Platoon. Created
in 1991 by the Army Headquarters, the 33 soldiers in the platoon performed subversive
operations behind enemy lines.'®! For example, the CRAP Platoon would ambush the enemy
or spot the enemy’s deployments behind its lines.'®

The Presidential Guard Battalion

162. The Presidential Guard Battalion, which was responsible for ensuring security of the
Rwandan President, had a separate chain of command linked directly to him.'® It had three

155 Kabiligi Defence Exhibit 129 (Expert Report of Colonel Duvivier), p. 27; Bagosora Defence Exhibit 71 (UN
Reconnaissance Mission Report), p. L0022656, 33a; Reyntjens, T. 15 September 2004 p. 12.

1¢ Bagosora, T. 24 October 2005 p. 69; Ntabakuze Defence Exhibit 235 (Army and Para Commando Battalion
Background), pp. 41-42. According to Ntabakuze, as of 6 April 1994, the Para Commando Battalion came under
operational authority of the commander of Camp Kanombe. Later in April 1994, he came under the commander
of the Kigali East operational sector.

157 Ntabakuze, T. 18 September 2006 p. 10, 12, 19; Ntabakuze Defence Exhibit 235 (Army and Para Commando
Battalion Background), p. 38, para. 7.

158 Ntabakuze, T. 18 September 2006 p. 27.

139 Ntabakuze Defence Exhibit 235 (Army and Para Commando Battalion Background), p. 40; Ntabakuze, T. 18
September 2006 pp. 20-21.

160 Nitabakuze Defence Exhibit 235 (Army and Para Commando Battalion Background), p. 46.

16! Witness BC, T. 1 December 2003 p. 26.

162 Ntabakuze, T. 18 September 2006 pp. 30, 66; T. 21 September 2006 pp. 66-67; Ntabakuze Defence Exhibit
235 (Army and Para Commando Battalion Background), p. 42.

163 prosecution Exhibit 454 (Reglement sur 1'Organisation de I’Armée Rwandaise), pp. L0022042-1L0022043.

Judgement and Sentence 35 18 December 2008

b hy




40630
The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T

companies as follows: the 1st company, 2nd company, and a headquarters and logistics or
services company.'® Between April and July 1994, its commander was Major Protais
Mpiranya.

Operational Sectors and Major Military Camps

163. Rwandan territory was sub-divided into seven operational sectors covering specific
geogra hic areas: Gisenyi, Ruhengeri, Rulindo, Byumba, Mutara, Kibungo and Kigali-
Ville.'®> Together, these sectors covered all of Rwanda. Each such sector contained four or
five battalions. Nsengiyumva was head of the Gisenyi operational sector from 13 June 1993
to 17 July 1994 (1.2.4). His area covered Gisenyi prefecture, which had 12 communes.'®

164. Within the operational sectors were various military camps. Camp Kigali was the
army headquarters and message transmission centre located in the Kigali operational
sector.'®” It housed, amongst others, the army general staff, ESM, the Prime Minister’s
residence, the Presidential Guard (which had approximately 600 troops), the Reconnaissance
Battalion and the Military Police.'*® The Ministry of Defence was located approximately one
kilometre from Camp Kigali.'®

165. Camp Kanombe in Kigali was another important military camp. It had a munitions
depot and an armoury, and housed seven units, including the Para Commando Battalion.'”
The other camps of interest in the present case were Camp Bigogwe, Camp Bugesera, Camp
Butare, Camp Cyangugu, Camp Gitarama and Camp Kimihurura in Kigali as well as Camp
Kami to the north of Kigali. The latter was the base for the Military Police Battalion.'”

Military Attire

166. According to the regulations on uniforms, the different military units wore identical
apparel, consisting of black boots and khaki or camouflage trousers and shirt. However,
certain articles of clothing helped distinguish between units. For example, different groups
wore different coloured berets. The Presidential Guard as well as most of the other army units
wore black berets, the aviation squadrons wore blue ones, and the following four units wore
camouflage-coloured berets: the Para-Commando Battalion, the Ruhengeri Commando
Battalion, the Huye Commando Battalion and the Commando Training Centre of Blgogwe
Although not part of the army, the gendarmerie had similar uniforms and wore red berets."”

1% Witness DCB, T. 5 February 2004 pp. 105-106.

' Bagosora Defence Exhibit 71 (UN Reconnaissance Mission Report), p. L0022715; Kabiligi Defence Exhibit
129 (Expert Report of Colonel Duvivier), p. 27.

'%6 Nsengiyumva, T. 4 October 2006 pp. 36-37.

' Witness DA, T. 17 November 2003 pp. 6-8.

'8 Bagosora, T. 27 October 2005 p. 4; T. 8 November 2005 p. 85; Witness DA, T. 17 November 2003 p. 9;
Beardsley, T. 30 January 2004 pp. 13-16.

' Witness DA, T. 17 November 2003 p. 10.

® Beardsley, T. 30 January 2004 pp. 15-16; Ntabakuze Defence Exhibit 235 (Army and Para Commando
Battalion Background), p. 40.

! Beardsley, T. 30 January 2004 pp. 14-16; Ntabakuze, T. 18 September 2006 p. 21; Bagosora Defence Exhibit
71 (UN Reconnaissance Mission Report), p. L0022715.

'72 Ntabakuze, T. 18 September 2006 pp. 16-17. See also Ntabakuze Defence Exhibit 235, p. 47 (The Army and
the Para Commando Background: “The uniforms of the FAR personnel were generally identical except the
beret. There were red beret, black beret, blue beret and camouflage beret. The gendarmes were wearing a red
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167. The Military Police of the Rwandan army wore white helmets during police missions
and red kepis during ceremonial occasions. Further, a red cordelette, or belt, was supposed to
be worn exclusively by commando instructors. Finally, the uniforms of officers had different
epaulettes depending upon their rank.'”” The Chamber has also heard evidence that
Interahamwe would alternate between wearing military fatigues, a civilian uniform, or a
combination of the two.!” At other times, soldiers wore no berets at all during combat.'”

Hierarchy and Command

168. There were essentially three steps involved when the chief of staff wished to issue an
operational order. First, the 'Chief of Staff made “Preparations to Decide”, whereby he
assigned a mission, and each of the four bureaus on the general staff gathered and analysed
relevant information to prodﬂce multiple options for its execution.'’”® The G-3 would then
evaluate and rank the differel}t options. Second, the Chief of Staff selected and adapted one
of these options. Finally, the G-3 prepared the operations order, and a written order was
transmitted to sector commanders to continue down the chain of command.'”” Even if the
order was verbal, it was supposed to be confirmed in writing.!”® However, in Eractice, many
orders may have been given orally thereby bypassing the chain of command.'” According to
Bagosora, this occurred at least once because events moved too quickly to ensure that a
written order was created, as required by army rules.'®

169. Operational orders were to follow the chain of command. The chief of staff gave

orders to the sector commander. He conveyed the order to the battalion commander, who

transrr}itted it to the company commander, who gave the order to the platoon commander and
81

SO on.

beret. Normal infantry units had a black beret. The aviation squadron had a blue beret. Then the following
commando units had camouflage beret: Para Cdo Bn, Ruhengeri Commando Bn, Huye Commando Bn and
Commando Training Centre of higogwe (CECDO).”). This exhibit was prepared by Ntabakuze. As to
Presidential Guard wearing black berets, see also Witness RO-6, T. 27 April 2005 pp. 13-14; Witness XAL, T. 9
September 2003 p. 27; Witness BB-15, T. 11 September 2006 p. 8. Several other witnesses attested to the use of
camouflage berets by the Para Commando Battalion. See, e.g., Witness AFJ, T. 8 June 2004 p. 80; Witness XAl,
T. 9 September 2003 pp. 26-27; Witness DBN, T. 31 March 2004 p. 80; T. 4 April 2004 p. 48; Witness DBQ, T.
29 September 2003 pp. 46-47; Witness DK-32, T. 28 June 2005 p. 6; Witness LE-1, T. 21 October 2005 p. 54;
Witness RO-6, T. 27 April 2005 pp. 13-14.

173 A senior captain wore three stars formed as an inverted pyramid beneath one bar, a major wore one star
centred above one bar, a Lieutengnt Colonel wore two parallel stars above one bar, a Colonel wore three stars
from an inverted pyramid above one bar, a major general wore three stars from a pyramid above two parallel
bars, and a lieutenant general wore two parallel stars above two parallel bars. See Prosecution Exhibit 162
(insignia of Rwandan army). ‘

174 Witness DA, T. 19 November 2003 p. 6.

175 Ntabakuze Defence Exhibit 235 (Army and Para Commando Battalion Background), p. 49. Finally,
according to Ntabakuze, some soldiers would fashion homemade camouflage berets and wear them at irregular
times “in order to show off”. See T. 18 September 2006 pp. 17-18; Ntabakuze Defence Exhibit 235 (Army and
Para Commando Battalion Background), p. 47.

176 Kabiligi Defence Exhibit 129 g:xpert Report of Colonel Duvivier), pp. 5-6.

"7 Duvivier, T. 6 December 2006 p. 56; Kabiligi Defence Exhibit 129 (Expert Report of Colonel Duvivier), p.
6.

178 K abiligi Defence Exhibit 129 (Expert Report of Colonel Duvivier), p. 7.

179 Bagosora Defence Exhibit 61 (statement of Leonidas Rusatira), p. 4.

180 Bagosora, T. 7 November 2005 p. 61.

181 Nitabakuze Defence Exhibit 235 (Army and Para Commando Battalion Background), p. 39.
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170.  Each battalion comprised approximately 700 men. There were 160 men in a company,
40 per platoon, and 10 men inja section.!®> Whenever a commander conveyed an order — be it
a sector commander, platoon or other commander — he was always required to address five
key aspects: (1) how the mission was to be carried out, (2) the sequence of the impending
operation, (3) the “friendly” situation, (4) the enemy’s situation, and (5) the means to ensure
logistical support and transmissions.'*>

171. Regardless of its source, command of a unit conferred authority over all of that unit’s
personnel. Transfer of a unit generally conferred authority on the receiving unit’s commander
to use it as he saw fit.'**

Discipline

172. The Rwandan Armed Forces established rules governing discipline as well as
procedures that would apply 'if they were breached.!®® The law applied to all officers and
soldiers without any distinction based on rank. Soldiers, including gendarme officers of the
Rwandan Armed Forces drafted as regular soldiers or under contract, were required to
comply with rules regarding use of arms, combat training and exercise of functions based on
the overarching principle of qbedience and respect for superior rank.'%

173. Pursuant to Article 11 of the Act concerning discipline, authority was linked to duties
so that soldiers were personqlly responsible for acts taken in the exercise of their authority.
Authority followed the hierarchy principle, except in special circumstances where
dispensation was given by a competent authority. Command of a unit was based on orders
from an authority empowered to execute a mission. Unit command included the right and
obligation to exercise authority over all the personnel in the unit.'®’

174. Article 3 defined “discipline” as “absolute obedience to the laws, military regulations
and to superiors”. Article 4 defined indiscipline as follows:

“any voluntary or involuntary act or omission but attributable to a fault or
negligence with the purpose or aim of undermining the methodical
performance of military duties, the prompt execution without question of
orders given for service, the privilege or good reputation of the Armed Forces
respect of superiors. The seriousness of the acts of indiscipline is aggravated if
they are repeated or carried out in group.” 188

175. A breach of discipline gave rise to disciplinary measures as well as separate, penal
action.'®® Different acts of insubordination elicited various possible punishments, and certain

182 K abiligi Defence Exhibit 129 (Expert Report of Colonel Duvivier), p. 10. See also Bagosora Defence Exhibit
71 (UN Reconnaissance Mission Report), p. L0022656, para. 33b (estimating 600-800 men per battalion combat
unit).

% Bagosora, T. 24 October 2005/p. 72.

184 prosecution Exhibit 155B (Presidential Act No. 413/02, 13 December 1978), p. 3, para. 12; Duvivier, T. 7
December 2006 pp. 4-5 (although the original unit retains administrative responsibility over the transferred
unit). g

185 prosecution Exhibit 155B (Presidential Act No. 413/02, 13 December 1978), p. 1, para. 1.

1% 14 p. 1, para. 2 ([Discipline] is applicable to all without distinction of rank ...”).

"¥7 14 p. 3, para. 11. |

'8 1d p. 1, paras. 3, 4.

1% 1d p. 6, para. 32 (1, 2).
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superiors could mete out some punishments.'”® As a general rule, those officers without

command authority could not impose disciplinary punishment upon his subordinates.'”!

176. Rwandan law provided four ways to avoid punishment for indiscipline or
insubordination. First, for instance, a “subordinate shall not execute an order to perform an
obvious unlawful act”. However, if a subordinate failed to execute an order, and then
unsuccessfully argued that the act would have been unlawful, he would still be disciplined for
having failed to obey the order.!? Second, before a soldier was to be disciplined, he was
given an opportunity to explain his actions and to appeal the disciplinary decision to a higher
authority. Third, the Minster of Defence could commute sentences in certain circumstances,
such as national celebrations. Fourth, “[a]fter five years of service without other
punishment”, a punishment could be removed from a soldier’s record by any of the following
individuals: the President in respect of officers, the Minister of Defence in relation to regular
service ?Q%n-commissioned officers, and the chief of staff in favour of soldiers under
contract.

1.3 United Nations Assistance Mission for Rwanda

177. On 5 October 1993, the Security Council adopted Resolution 872 which established
the United Nations Assistance Mission for Rwanda (UNAMIR)."** The main purpose of
UNAMIR was to establish and maintain a secure environment for the creation of the Broad-
Based Transitional Government envisaged by the Arusha Peace Agreement (Arusha
Accords), signed by the Rwandan government and the RPF on 4 August 1993 (111.1.1). This
transitional government was to be in place until elections could be held and the government
and RPF armies integrated.'”

178. Consistent with the spirit of the Arusha Accords, UNAMIR was conceived as a short
term mission with the first contingent initially deploying to Kigali for six months. However,

19 For a chart of possible punishments and actors authorised to mete out those punishments, see Prosecution
Exhibit 155A (Presidential Act No. 413/02, 13 December 1978 (French version)), pp. K-223196-97; Kabiligi
Defence Exhibit 129 (Expert Report of Colonel Duvivier), pp. 14-16.

19! prosecution Exhibit 155A (Presidential Act No. 413/02, 13 December 1978 (French version)), Art. 60.

192 prosecution Exhibit 155B (Presidential Act No. 413/02, 13 December 1978), p. 4, para. 15 (3).

'3 Id pp. 2 and 5, para. 8, 9 and 20.

194 Resolution 872 (1993) defined the UNAMIR mandate as follows: (a) to contribute to the security of the city
of Kigali inter alia within a weapons-secure area established by the parties in and around the city; (b) to monitor
observance of the cease-fire agreement, which calls for the establishment of cantonment and assembly zones
and the demarcation of the new demilitarised zone and other demilitarisation procedures; (c) to monitor the
security situation during the final period of the transitional government’s mandate, leading up to the elections;
(d) to assist with mine clearance, primarily through training programmes; (e) to investigate at the request of the
parties or on its own initiative instances of alleged non-compliance with the provisions of the Arusha Peace
Agreement relating to the integration of the armed forces, and pursue any such instances with the parties
responsible and report thereon as appropriate to the Secretary-General; (f) to monitor the process of repatriation
of Rwandan refugees and resettlement of displaced persons to verify that it is carried out in a safe and orderly
manner; (g) to assist in the coordination of humanitarian assistance activities in conjunction with relief
operations; (h) to investigate and report on incidents regarding the activities of the gendarmerie and police.

19 Bagosora Defence Exhibit 215 (Peace Agreement between the Government of the Republic of Rwanda and
the Rwandan Patriotic Front), Article 7; Protocol of Agreement between the Government of the Republic of
Rwanda and the Rwandan Patriotic Front on the Integration of the Armed Forces of the Two Parties, Articles
53, 54, 72; Bagosora Defence Exhibit 71 (Report of the UN Reconnaissance Mission to Rwanda) paras. 1-3, 5,
8, 17, 110-112, 156, 217-218 and Annex 1, para. 12(a), p. L0022791; Ntabakuze Defence Exhibit 33 (Roméo
Dallaire: Shake Hands with the Devil (2003)), pp. 75-76, 82, 86-89.
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according to Resolution 872, the Security Council could extend UNAMIR’s mandate if the
Secretary-General determined that there was substantial progress towards the implementation
of the Arusha Accords. It was authorised with the maximum strength of 2,548 military
pe11~§on111%1, including 2,217 formed troops and 331 military observers and 60 civilian
police.

179. UNAMIR was divided into (a) Office of the Special Representative of the Secretary-
General; (b) Civil Police Division; (c) the Military Division and (d) the Administrative
Division. The Special Representative of the Secretary-General, Jacques-Roger Booh-Booh
(Cameroon), was head of mission. Booh-Booh served from November 1993 to May 1994.'"
UNAMIR’s mandate and size changed several times during its time in Rwanda.'”® Its
mandate was terminated on 8 March 1996. Withdrawal was completed in April 1996.

180. The UNAMIR headquarters was located at the Amahoro (Peace) Stadium in Kigali.
The head of the Military Division, or the Force Commander, reported to the Special
Representative. The Force Commander was based in and operated from the Force
Headquarters.'”

181. The UNAMIR Force Commander, Lieutenant-General Roméo Dallaire (Canada), was
appointed on 5 October 1993.%% The mission officially began with his arrival in Rwanda on
21 October 1993. He served also as head of mission until Booh-Booh was appointed and took
up the post of Special Representative in November 1993.%°! Dallaire thereafter served only as
the military head of UNAMIR, reporting to the Special Representative, until August 1994.
His deputg/, who arrived in Kigali in January 1994, was Brigadier General Henry Anyidoho
(Ghana).*”* Major Brent Beardsley (Canada) served as General Dallaire’s executive assistant

19 Resolution 872 (5 October 1993), paras. 7, 2, 6, 9; Bagosora Defence Exhibit 71 (Report of the UN
Reconnaissance Mission to Rwanda) pp. L0022759-22765; Ntabakuze Defence Exhibit 33 (Roméo Dallaire:
Shake Hands with the Devil (2003)), pp. 53-55.

197 Booh-Booh was replaced by Shaharyar M. Khan (Pakistan) in July 1994 until after UNAMIR concluded its
withdrawal from Rwanda in April 1996. Booh-Booh testified for the Defence on 21 and 22 November 2005.

1% Dallaire, T. 19 January 2004 p. 69. On S April 1994, a day before President Habyarimana’s plane crashed,
the Security Council, by Resolution 909, extended the mandate of UNAMIR until 29 July 1994. Following the
outbreak of large-scale violence in Rwanda, by Resolution 912 of 21 April 1994, the Security Council reduced
the mandate of UNAMIR to act as an intermediary in order to secure a ceasefire, authorising a reduced force
level of 270, as outlined in paragraph 16 a Special Report of the UN Secretary-General on UNAMIR to the
Security Council dated 20 April 1994. By Resolution 918 (1994) of 17 May 1994, the Security Council
expanded the mandate of UNAMIR to include the additional responsibilities of contributing to the protection of
refugees and civilians at risk, and to provide security and support for the distribution of relief supplies and
humanitarian relief operations. The Security Council increased the force level to 5,500.

199 In the early days of the mission, UNAMIR was temporarily housed at the Hétel des Milles Collines in Kigali.
The Amaraho Stadium became its permanent headquarters. See Ntabakuze Defence Exhibit 33 (Roméo Dallaire:
Shake Hands with the Devil (2003)), pp. 109-110, 106, 59, 98.

200 Nitabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the Devil (2003)), pp. 96-97. General
Dallaire testified for the Prosecution between 19 and 27 January 2004.

2! Dallaire, T. 19 January 2004 p. 75; Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the
Devil (2003)), pp. 98, 114-115.

202 Nitabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the Devil (2003)), pp. 156, 442,

Judgement and Sentence 40 18 December 2008

Lh,




406735
The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T

from October 1993 to May 19942 In that role, he oversaw the Force Headquarters and
coordinated UNAMIR’s military operations and administration under Dallaire’s direction.”

182. The Force Headquarters exercised overall authority over all units within the
UNAMIR Military Division. These included both the armed soldiers in the various battalions
of UNAMIR and the unarmed military officers that constituted the Military Observer
Group.?®®> The Force Headquarters had operational as well as administrative functions in
respect of two main areas: the Kigali Weapon Secure Area (KWSA) and the Demilitarised
Zone (DMZ). The KWSA was established by agreement between the RPF and the Rwandan
Government around 23 December 1993. It was a confidence building measure designed by
UNAMIR where the two sides agreed to store their weapons and ammunition in the Kigali
area. Those secured weapons could only be moved with UNAMIR’s permission and escort. 206

183. The area called the DMZ was established in the 1991 N’sele Ceasefire Agreement
(II1.1.1) to the north of the country between the forward edge areas of each force. It was
approximately 120 kilometres long and 20 kilometres wide at its widest point.?’

184. As troops from the Rwandan Armed Forces and the Rwandan Patriotic Front were
proximate to each other, UNAMIR’s military observers played an important role. Though
unarmed, they were organised into multinational teams and assigned to different parts of
Rwanda, including important Rwandan Army military camps such as Camp Kigali and Camp
Kanombe. Their principal task was to ensure that the parties adhered to the aspects of the
Arusha Accords relating to security by monitoring certain areas, conducting patrols and
reporting the information gathered to the Force Headquarters Colonel Isoa Tikoka (Fiji) was
the Chief Military Observer. He reported to General Dallaire.?’

185. On 19 November 1993, General Dallaire, as Force Commander, issued a directive
outlining the Rules of Engagement governing the use of weapons under UNAMIR’s mandate.

293 Dallaire, T. 19 January 2004 pp. 75-76; Beardsley, T. 30 January 2004 p. 5. Major Beardsley testified for the
Prosecution between 30 January and § February 2004.

24 Dallaire’s chef de cabinet was Captain Mbaye Diagne (Senegal) and aide-de-camp Captain Babacar Faye
(Senegal). Dallaire, T. 19 January 2004 pp. 75-76; Beardsley, T. 30 January 2004 pp. 5-6. Faye testified for the
Defence on 28 March 2006. See, in particular, T. 28 March 2006 pp. 28, 31-32, 45.

25 General Dallaire also set up an intelligence unit headed by Lieutenant-Colonel Frank Claeys (Belgium), who
testified as a Prosecution witness on 7 and 8 April 2004. Claeys worked with Captain Amadou Deme (Senegal).
See Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the Devil (2003)), pp. 121-122; Claeys,
T. 7 April 2004 pp. 27-28, 45-47.

26 Dallaire, T. 19 January 2004 pp. 15-18; Marchal, T. 30 November 2006 pp. 5-7, 12-20, 34; T. 4 December
2006 pp. 16-19; T. 5 December 2006 pp. 14-25; Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands
with the Devil (2003)), pp. 533, 124-127.

27 Dallaire, T. 19 January 2004 p. 16; T. 21 January 2004 p. 15; Ntabakuze Defence Exhibit 33 (Roméo
Dallaire; Shake Hands with the Devil (2003)), pp. 102, 528. Resolution 872 (1993) also welcomed, in paragraph
5, the efforts of the Organisation of African Unity (OAU) towards the integration of the Neutral Military
Observer Group (NMOG 1II) into UNAMIR. On 29 March 1991, the Rwandan Government and the RPF had
signed the N’sele Ceasefire Agreement. The agreement was amended on 16 September 1991 and on 12 July
1992. It established a Neutral Military Observer Group (NMOG I), under OAU auspices, to supervise the
ceasefire. Its mandate ended on 31 July 1993 but the QAU deployed NMOG II, with an expanded force of 130,
and the same mandate as NMOG 1. The terms of the agreement was incorporated into the Arusha Peace Accord.
See Bagosora Defence Exhibit 215 (Peace Agreement between the Government of the Republic of Rwanda and
the Rwandan Patriotic Front), Article 2; Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the
Devil (2003)), pp. 43, 528.

208 Tchemi-Tchambi, T. 6 March 2006 pp. 33-34, 38-41; Apedo, T. 7 September 2006 pp. 30-31; Beardsley, T
30 January 2004 pp. 17-18; Faye, T. 28 March 2006 pp. 4, 6-10, 12-18.
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The directive stressed the role of UNAMIR as an impartial peacekeeping force under Chapter
VI of the UN Charter. The over-riding rule for UNAMIR was that the use of weapons was to
be avoided. The use of weapons was not authorised, except for self-defence. Any use of
weapons was to be authorised by the UNAMIR chain of command. Weapons could not be
used to deter or retaliate.% Paragraph 17 of the directive authorised UNAMIR soldiers to use

weapons, including deadly force, to prevent “crimes against humanity”.?'°

186. The maintenance of law and order in Rwanda was the responsibility of the local
police, monitored by the UN Civilian Police, but UNAMIR military personnel could assist in
controlling criminal activity, if necessary. The Rwandan National Gendarmerie accompanied
most UNAMIR field patrols because the gendarmerie alone had the authority to take
measures regarding public order and to stop and question people.

187. The UNAMIR Military Division was comprised of several national battalions and a
military company that were deployed in strategically important areas of Rwanda. The Belgian
battalion was based in Kigali (KIBAT) and the Bangladeshi battalion in Rutongo (RUTBAT?.
Colonel Luc Marchal (Belgium) was the KIBAT and Kigali Sector Commander."!
Lieutenant Colonel Joseph Dewez (Belgium) was a senior officer within KIBAT.*"?
RUTBAT and KIBAT essentially performed similar duties.?"?

188. The Ghanaian battalion was based in Byumba in northern Rwanda (BYUBAT) and
had approximately 200 soldiers under the command of Colonel Clayton Yaache (Ghana) who
was responsible for the DMZ. In March 1994, BYUBAT was transferred from the DMZ to
the KWSA to provide permanent protection to the airport and certain personalities. They
relieved the burden on KIBAT and RUTBAT and enabled them to strengthen their patrol
missions.”!*

2 Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the Devil (2003)), pp. 71-72, 99. The
ROE were drafted by the Force Commander, but were approved by the UN and could only be changed with UN
authority. General Dallaire forwarded the document to New York and to the capitals of all the troop-contributing
nations, asking for confirmation of the ROE. He did not receive any formal written approval of the rules from
the UN. The rules were amended to address some concerns of Belgium and Canada, and were thereafter
considered as tacitly approved by all. According to Dallaire, this posed difficulties for the effective execution of
UNAMIR operations. See, e.g., T. 20 January 2004 p. 22.

210 Thjs is the so-called Chapter Six and a half mandate. Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake
Hands with the Devil (2003)), p. 72. See also Dewez, T. 23 June 2005 pp. 30-31, 33-34, 41.

21 Colonel Marchal testified for the Defence between 30 November and 6 December 2006.

212 Beardsley, T. 5 February 2004 p. 25; Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the
Devil (2003)), pp. 112-113, 119-121, 528. Lieutenant-Colonel Dewez testified for the Defence on 23 and 24
June 2005.

213 Routine tasks included guarding the individual camps; providing escorts to accompany and protect specific
people as they moved within and outside the KWSA; guarding the residences of certain important personalities;
setting up roadblocks and checkpoints and engaging in a wide array of patrols. Day and night patrols were
conducted, on foot and in vehicles, to make the UN presence felt, to build local confidence in UNAMIR and to
gather intelligence. Daily patrols to the main roads bordering the south, west, and east of the KWSA were
carried out, as was an intensive three-day foot patrol in the areas farthest from the south of the KWSA. There
was a permanent patrol at the airport. Bagosora Defence Exhibit 47 (KIBAT report), para. 10; Dallaire, T. 19
January 2004 p. 88; Beardsley, T. 3 February 2004 p. 23; T. 5 February 2004 p. 28; Dewez, T. 23 June 2005 pp.
74-76; Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the Devil (2003)), pp. 133, 533;
Bagosora Defense Exhibit 47 (KIBAT Chronique), pp. 4, 6.

214 Colonel Yaache became Kigali Sector Commander after the Belgians withdrew from Rwanda in April 1994.
See Dallaire, T. 19 January 2004 pp. 6-7; T. 26 January 2004 p. 6; Ntabakuze Defence Exhibit 33 (Roméo
Dallaire: Shake Hands with the Devil (2003)), pp. 176-178, 203, 216-217, 308-309, 311-312, 317-318, 362.
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189. Though initially based outside Kigali, the Tunisian Company was the Force
Commander’s fire brigade unit used to respond to emergencies. In December 1993, they were
transferred to Kigali to guard the Rwandan National Assembly CND (Conseil national pour
le développement) where an RPF battalion of about 1,000 men were stationed in accordance
with the Arusha Accords.”!

190. At its inception, most Rwandans did not know what UNAMIR was or its purpose;
however, the UN was respected as it was known to provide education, health care and food
aid to the country. The attitude of the population varied from place to place. While some
Rwandans were sympathetic towards the mission, the majority was neutral. UNAMIR later
conducted town hall meetings in Kigali to inform Rwandans about its mission and to listen to
their concerns.*'®

191. UNAMIR faced critical challenges shortly after the mission began. Two massacres of
civilians took place around mid and end of November 1993, respectively, for which the
media and some government officials blamed the RPF. UNAMIR investigations failed to
identify the perpetrators of the massacre. Consequently, it was labelled as “pro-RPF”, thereby
feeding the notion that it was sympathetic towards one of the parties to the conflict. In
contrast, Sgemal Representative Booh-Booh was later accused of being “pro-government,
hard-line”.

192. Over time, distrust of UNAMIR and hostility towards certain of its elements mounted.
Disciplinary infractions by some members of the Belgian contingent were reported and
addressed. As part of its anti-Tutsi propaganda, RTLM (Radio Télévision Libre des Mille
Collines) stoked public animosity towards the Belgxans, condemning their role in Rwanda
given their countries’ status as a former colonial power.2'® The tension peaked in January and
February 1994 with several confrontations between certain UNAMIR forces and Rwandans,
including some involving important figures from the presidential camp.?!

193.  On 6 April 1994, after President Habyarimana’s plane was shot down, various people
immediately blamed the Belgians.”*® The RTLM, which was a propaganda tool, broadcasted
that the Belgian troops had engineered the assassination, thereby inflaming public anger

215 Beardsley, T. 5 February 2004 p. 28; Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the
Devil (2003)), pp. 126-127, 128-131, 152; Booh-Booh, T. 21 November 2005 p. 61; Dewez, T. 23 June 2005 p.
76. At the checkpoint outside the CND, KIBAT provided staff every other week, and RUTBAT provided staff
during the other weeks. This was more of a symbolic task to make UN presence felt because the actual checking
was done by a Tunisian guard and the RPF.

218 Dallaire, T. 20 January 2004 pp. 22-26, 42; T. 21 January 2004 pp. 25-26; Ntabakuze Defence Exhibit 33
(Roméo Dallaire: Shake Hands with the Devil (2003)), pp. 47-48, 102, 106, 163, 172, 184.

217 Dallaire, T. 19 January 2004 pp. 47-48; T. 20 January 2004 pp. 23, 45; T. 22 January 2004 p. 5; Booh-Booh,
T. 21 November 2005 p. 65; Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the Devil
(2003)), pp. 110-112, 122, 159, 163.

28 Dallaire, T. 19 January 2004 pp. 17, 48, 66; T. 20 January 2004 pp. 4, 23-25; T. 21 January 2004 pp. 29, 25;
T. 23 January 2004 p. 48; T. 26 January 2004 pp. 73-74; Booh-Booh, T. 21 November 2005 pp. 60-61;
Beardsley, T. 4 February 2004 p. 78; T. 30 January 2004 p. 30; Dewez, T. 23 June 2005 pp. 27-29, 45-47, 72,
76-78, 82-83; Claeys, T. 7 April 2004 pp. 41-45, 51; Hutsebaut, T. 2 December 2003 pp. 22, 38; Prosecution
Exhibit 33 (Major Hock’s report), p. 11; Prosecution Exhibit 252 (RTLM transcripts), pp. 10, 32; Prosecution
Exhibit 449 (Report of Luc Marchal), para. 6.

29 Dalaire, T. 21 January 2004 pp. 29-31, 44; Booh-Booh, T. 21 November 2005 pp. 62-63; van Putten, T. 20
March 2006 pp. 7, 15, 34-38; Marchal, T. 4 December 2006 pp. 19-21; T. 5 December 2006 pp. 26-28; Maggen,
T. 13 March 2006 p. 17.

2% Dallaire, T. 19 January 2004 p. 47.

Judgement and Sentence 43 18 December 2008

4




T - —— -

L4067 2
The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T

towards the contingent.”?! The next day, 7 April 1994, 10 Belgian peacekeepers were killed at

the Kigali Camp (I11.3.4) Five Ghanaian peacekeepers who were with the Bel%ian soldiers
were not killed. Belgium withdrew its soldiers from Rwanda on 18 and 19 April #2

22! Dallaire, T. 19 January 2004 p. 66; Ntabakuze Defence Exhibit 33 (Roméo Dallaire: Shake Hands with the

Devil (2003)), p. 254.
22T 22 January 2004 p. 75-76; Marchal, T. 4 December 2006 pp. 5-6.
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2. ALLEGATIONS OF PLANNING AND PREPARATION OF THE GENOCIDE

2.1 Introduction

194. The Indictments allege that all four Accused, from late 1990 until July 1994,
“conspired among themselves and others to work out a plan with the intent to exterminate the
civilian population and eliminate members of the opposition, so that they could remain in
power”. This plan consisted of recourse to hatred and ethnic violence, the training of and
distribution of weapons to militiamen as well as the preparation of lists of people to be
eliminated. In executing the plan, they organised, ordered and Earticipated in the massacres
perpetrated against the Tutsi population and of moderate Hutus. 3

195. In support of this conspiracy, the Prosecution submits that the genocide was
conceived of and planned significantly before 1994 and executed principally through the
events occurring between April and July 1994. It is not argued that the Accused
simultaneously agreed to a plan, or that such a plan consisted of a single course of equally-
divided or unified conduct. Instead, the proper inference to be drawn from the evidence is
that at various times, each of the Accused agreed to participate in a larger, lengthier effort to
increasingly homogenise Rwandan society in favour of Hutu citizens, with the object of
killing Tutsi civilians, as required. It is their participation in this process - and the willingness
to create or exploit various opportunities to achieve it - which is the hallmark of their
agreement.??

196. According to the Defence, there was no plan or conspiracy by the former Rwandan
Government or the Rwandan military to harm civilians between April and July 1994 (IIL.7).
The Prosecution’s “theory of a planned genocide” is not supported by the evidence. Instead,
the wave of civilian killings that swept Rwanda during this period was triggered by the RPF
attack against Rwanda in October 1990. In launching this attack, the RPF consciously made a
strategic and carefully planned first step that would eventually lead to a violent seizure of
power, leading to a full-blown ethnic conflagration in Rwanda.***

197. Based on the submissions, the Chamber will first consider the earliest alleged
evidence of conspiracy, the work of the Enemy Commission (III.2.2), followed by the so-
called “apocalypse statement” (II1.2.3); other pre-April 1994 meetings involving the Accused

223 The Bagosora and Ntabakuze Defence teams dispute the use of the term “moderate Hutu”, arguing that it is
vague. In particular, the Bagosora Defence submits that it does not take account of the evolving political
situation in Rwanda, where even members of the opposition of President Habyarimana ultimately opposed
complete RPF control of the government either before or after July 1994. See Bagosora Closing Brief, paras. 60-
67; Ntabakuze Closing Brief, paras. 2411, 2396, 2437. The Chamber is aware of the elements pointed out by the
Defence. It observes that the term “moderate Hutu” has been utilised in judgements and is a brief way of
referring to Hutus who were either viewed as being in the opposition, allied with RPF positions or did not
favour recourse to violence in order to solve Rwanda’s various political impasses. The use of the term does not
presuppose, as the Bagosora Defence suggests, that similar divisions did not exist amongst Tutsis. For the most
part, the Chamber has not employed this term in the judgement unless it is describing the language used in the
evidence, the Indictments or the parties’ submissions.

224 prosecution Closing Brief, paras. 31-55, 438, 532, 680, 748-751; T. 2 April 2002 pp. 151-166; T. 28 May
2007 pp. 5, 10, 12-14; T. 1 June 2007 pp. 41-42.

225 Bagosora Closing Brief, paras. 2109, 2133-2216; Kabiligi Closing Brief, paras. 19, 34, 78, 146, 185, 808; pp.
577, 589, 595-600; Ntabakuze Closing Brief, paras. 439-467, 557-608, 754, 2205-2207, 2332-2349, 2502-2516;
Nsengiyumva Closing Brief, paras. 86, 196-223, 3224-3230.
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(11L.2.4); the preparation and use of lists (II1.2.5); the creation, training and arming of civilian
militias (I11.2.6); clandestine organisations (II1.2.7-9); and the RTLM (I11.2.10).

2.2 Definition of the Enemy
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Introduction

198. Having convened and presided over a meeting of high-ranking military officers at
ESM on 4 December 1991, President Habyarimana set up a military commission with the
mandate “to further study and respond to the question: What must be done in order to defeat
the enemy militarily, in the media, and politically”. Bagosora chaired the commission (the
Enemy Commission), which sat until about 20 December 1991. Aloys Ntabakuze and
Anatole Nsengiyumva were members. The report was originally given limited distribution.
However, on 21 September 1992, the Rwandan chief of staff, Déogratias Nsabimana, sent a
letter to all OPS Sector Commanders units, enclosing excerpts of the report (the ENI
document).??® The commanders were asked to “circulate this document widely, highlighting
in particular the chapters concerning the definition, identification and recruiting grounds of
the enemy”.?’

199.  According to each of the Indictments, the ENI Document and the use made of it by
senior military officers aided, encouraged and promoted ethnic hatred and violence. The
Prosecution submits that this document is evidence of conspiracy because the final document
took a legitimate purpose (defining the enemy) and shifted it to an illegitimate, criminal
purpose (targeting the Tutsis). The cooperation of Bagosora, Nsengiyumva and Ntabakuze in
connection with the ENI Document is but one illustration of their close and frequent
institutional contact in the context of the preparation of the genocide. As head of the Enemy
Commission, Bagosora is personally responsible for the language used in the Commission’s
report which, in conjunction with his later testimony is sufficient to prove conspiracy.
Nsengiyumva and Ntabakuze are co-conspirators. Kabiligi, although not a member of the
ENI Commission, demonstrated his support for its conclusions.?®

200. According to the Defence, the ENI document was not a manifestation of conspiracy to
carry out genocide, but a legitimate military tool that sought to accurately characterise the
enemy that was invading Rwanda. Defining the enemy is normal and necessary in times of
war. The definition, when read in its entirety, did not improperly target Tutsi civilians or
other non-combatants. It focused on acts, not ethnicity, and related to extremists who wanted
to seize power. As officers defending the country from an invading army, it is unsurprising
that the Accused may have participated in meetings and planning sessions related to the war.
The document in evidence is only an excerpt which, when viewed in context, did not lend
itself to the ethnic interpretation sustained by the Prosecution.”’

226 prosecution Exhibit 13.1 (Definition of the Enemy Document).

227 prosecution Exhibit 13 (Nsabimana’s letter to operations commanders, dated 21 September 1992).

228 Bagosora Indictment, paras. 5.5-5.7; Ntabakuze and Kabiligi Indictment, paras. 5.5-5.7; Nsengiyumva
Indictment, paras. 5.5-5.7; Prosecution Closing Brief, paras. 36, 269, 508-531, 748-751; T. 28 May 2007 p. 13;
T. 1 June 2007 pp. 37-38, 40.

2% Bagosora Closing Brief, paras. 93-114, 534-539, 1450-1452; T. 26 October 2005 p. 70; Kabiligi Closing
Brief, paras. 33, 1261, 1523-1525; Ntabakuze Closing Brief, paras. 508, 557-592, 2508-2514; T. 21 September
2006 pp. 39-42; Nsengiyumva Closing Brief, paras. 198-207; Nsengiyumva, T. 9 October 2006 pp. 61-62; T. 12
October 2006 pp. 2, 4-10; T. 13 October 2006 p. 10.
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Deliberations

201. It is common ground that defining the enemy is done by military authorities in many
countries. Based on such a definition, the armed forces may adapt its strategies and order its
resources.”® Consequently, the establishment of the Enemy Commission on 4 December
1991 was not in itself unusual or illegitimate, in particular in view of the fact that there had
been hostilities on Rwandan territory since the RPF invasion on 1 October 1990. Little is
known about the decision to set down the Commission and its internal working. Whether the
Commission’s activities gave an otherwise legitimate exercise a criminal purpose therefore
depends primarily on the result of its work, bearing in mind subsequent developments. An
assessment of the formulations used by the Commission must be based on the excerpt
distributed on 29 September 1992, as the entire report is no longer available. There is no
dispute about the authenticity of this excerpt.”!

202. The excerpt is entitled “Definition and Identification of the Enemy”. It is divided into
three parts. Section A (Definition of the Enemy) describes the enemy, specifies the social
groups from which the enemy and their supporters are mostly recruited, and mentions the
milieu in which enemy activists are found. It also analyses RPF’s and RPA’s political and
military organisation, identifying enemy officials who are responsible for the various fields.
The two first provisions of Section A read as follows:

A. DEFINITION OF THE ENEMY
The enemy can be subdivided into two categories:
- the primary enemy
- enemy supporters

1. The primary enemy are the extremist Tutsi within the country and abroad who are
nostalgic for power and who have NEVER acknowledged and STILL DO NOT
acknowledge the realities of the Social Revolution of 1959, and who wish to regain
power in RWANDA by all possible means, including the use of weapons.

2. Enemy supporters are all who lend support to the primary enemy. [...]

Political opponents who desire power or peaceful and democratic change in the current
political regime in RWANDA are NOT to be confused with the ENEMY or supporters of
the ENEMY.

B. IDENTIFICATION OF THE ENEMY

The ENEMY, or their accomplices, be they Rwandan or foreign nationals within the
country or abroad, can be identified in particular by any of the following acts:

- Taking up arms and attacking RWANDA;

- Purchasing arms for enemy soldiers;

- Contributing money to support the ENEMY;

20 Des Forges, T. 24 September 2004 p. 15; Dewez, T. 23 June 2005 p. 42; Ntabakuze Defence Exhibit 220B

(Expert Report of Serge Desouter), p. 75; Kabiligi Defence Exhibit 129B (Expert Report of Colonel Duvivier),
. 30.

B According to Bagosora, the substantive content of Prosecution Exhibit 13.1 was the same as the

corresponding part of the Commission’s report. See T. 26 October 2005 p. 70.

232 progecution Exhibit 13.1(b), which contains a correct translation of the French original. The translation of the

definition in para 5.6 of the Indictments has been critisised by the Defence.
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- Providing any form of material support to the ENEMY;

- Spreading propaganda favourable to the ENEMY;

- Recruiting for the ENEMY;

- Contaminating public opinion by spreading false rumours and information;

- Spying for the ENEMY;

- Divulging military secrets to the ENEMY,;

- Acting as a liaison officer or runner for the ENEMY;

- Organising or performing acts of terrorism and sabotage in support of ENEMY
activities;

- Organising or inciting revolts, strikes or any form of disorder to support ENEMY
activities;

- Refusing to fight the ENEMY;

- Refusing to comply with war requisitions.

Political opponents who desire power or peaceful and democratic change in the current
political regime in RWANDA are NOT to be confused with the ENEMY or supporters of
the ENEMY.

203. The Definition of the Enemy clause qualifies the term “Tutsi” as the “extremist”
Tutsis, who are not acknowledging the realities of the 1959 revolution and wish to “regain
power ... by all possible means, including the use of weapons”. The Identification of the
Enemy provision describes the enemy, in particular, by certain enumerated acts, which in
themselves have a connection to war (e.g. taking up arms, carrying out propaganda and
recruitment for the enemy, spying, sabotage). Read in context, the Chamber does not agree
with the Prosecution that the definition implies that all Tutsis are extremists, wanting to
regain power. The Chamber has also noted the exception for political opponents who seek
power within the political system through peaceful means, both in the Definition clause and
the Identification clause. It is, however, aware that such disclaimers may sometimes be more
cosmetic than substantial.>*>

204. It is clear that the definition of the “enemy” contains both an ethnic component and a
reference to proscribed acts; In the other parts of the document, there is a similar ambiguity.
Section B (Enemy Goals, Resources and Methods) states that the goal of the RPF is to “seize
power in Rwanda and install the political system of its choice” and describes the enemies
various activities, abroad |and within the country. Section C (Enemy Strengths and
Weaknesses) covers both the military and polltlcal fields. Also these parts of the ENI
document generally use qualifications, such as “extremist” Tutsis, Tutsi “refugees” or the
Tutsi “diaspora”. However, the word “Tutsi” is used 14 times in the document and
interchangeably in some places with “enemy”, and there are generalisations Wthh may
indicate that the Tutsis were\ unified behind the single ideology of Tutsi hegemony.”

205. It may be asked whether the way the ENI document is formulated, combining both
ethnicity and more direct la{nguage about the RPF, is an example of “double language”, the
real intention among its members being to target the Tutsis. However, the composition of the
Commission does not support such a view. Of its 10 members, three of them, Bagosora,

23 The view of Des Forges was that the disclaimer was “ritual courtesy, a nod, in the direction of a commitment
to democracy” in order to maintain a good public image. T. 16 September 2002 pp. 106-107; Prosecution
Exhibit 2 (Expert Report of Alison Des Forges), p. 17.
24 Des Forges, T. 10 September 2002, pp. 77, 80, 93.
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Ntabakuze and Nsengiyumva, have been indicted by the Tribunal®*> Among its members

were persons generally considered as moderate. Two later attained high positions in the post-
1994 Rwandan government.”*® The Prosecution suggests that unlike the Accused, the
moderates distanced themselves from ethnic extremism after 199427 The evidence does not
support this view but indicates that they were perceived as moderates also in 1994.2%% It is
therefore difficult to conclude that the ambiguous wording of the ENI Document, with its
admittedly prominent ethnic component, is sufficient evidence of a conspiracy within the
Commission around late 1991 to exterminate the Tutsi ethnic group.

206. Another question is whether individual members of the Commission intended the ENI
Document to express anti-Tutsi sentiments.?>® Bagosora was appointed chairman by President
Habyarimana. This may be explained by the fact that he was the highest ranking officer
present at the 4 December 1991 meeting.’*" As already mentioned, there is virtually no
evidence about the internal working of the Commission. Ntabakuze was one of the two
rapporteurs but stated that he served only briefly on the Commission. This was supported by
Bagosora.?*! Leaving aside whether this is correct, the Chamber notes that Cyiza was the
other rapporteur. There is no evidence that a group of extremists within the Commission
imposed their view on the other members or exercised a particular influence on the
Commission’s conclusions.**?

25 The Commission was composed of 10 members, of whom three are accused at the Tribunal, four are
deceased or reported missing, and three are at liberty: Colonel Théoneste Bagosora (accused), Colonel
Déogratias Nsabimana (deceased), Colone! Marcel Gatsinzi (at Iliberty), Colonel Pontien Hakizimana
(deceased), Colonel Félicien Muberuka (at liberty), Colonel Anatole Nsengiyumva (accused), Major Juvénal
Bahufite (deceased), Major Augustin Cyiza (reported missing), Major Aloys Ntabakuze (accused) and Major
Pierre Karangwa (at liberty).

2% Colonel Gatsinzi is the current Rwandan Minister of Defence. Major Cyiza was a former Vice-president of
the Rwandan Supreme Court and human rights advocate of considerable standing, see Bagosora Defence
Exhibit 358 (Expert Report of Bernard Lugan), p. 92; Bagosora, T. 26 October 2005, pp. 52-54. See also Des
Forges, T. 23 September 2002 pp. 103-106; T. 24 September 2002 pp. 2-3 (noting the complexity and
dynamism of Rwandan politics, and the fact that many persons have followed somewhat extraordinary career
paths).

7T, 1 June 2007 p. 40.

% Spe footnote 236 above and section I11.4.2.3, where both Prosecution and Defence witnesses testified that
Cyiza was considered an Inyenzi in 1994; Nsengiyumva Defence Exhibit 8 (James K. Gasana: Rwanda: du
Parti-Etat g I’Etat-Garnison (2002), pp. 156-158, in particular 158 (“L ’intention génocidaire de la Commission
militaire manque donc de preuves qui soient & la hauteur de la gravité d’une telle accusation. Notons par
ailleurs qu’un des deux rapporteurs de cette commission, le major Cyiza, juriste dont I'integrité n'a jamais été
mise en doute, était et reste un éminent défenseur des droits de I’homme”). As for Gatsinzi, the Chamber notes
that, after his appointment as acting chief of staff, he was ultimately removed on 16 April 1994. See Des Forges,
T. 18 September 2002 p. 114; Bagosora, T. 26 October 2005 p. 53.

239 Des Forges, T. 25 November 2002 p. 44.

240 This decision has been explained by Habyarimana’s desire to imbue Bagosora with special importance, or by
virtue of Bagasora being the highest-ranking officer with the most seniority. Des Forges, T. 10 September 2002
p. 60; T. 23 September 2002 pp. 100-102; Bagosora, T. 25 October 2005 p. 40 and 26 October 2005 p. 56;
Witness DM-190, T. 3 May 2005 p. 14.

23! Ntabakuze Defence Exhibit 235 (deposition of Ntabakuze), p. 32, annexed to the Ntabakuze Closing Brief;
Bagosora, T. 26 October 2005 p. 59. See also Des Forges, T. 25 November 2002 p. 44.

22 Nsengiyumva Defence Exhibit 83 (Augustin Cyiza — Un homme libre au Rwanda, (2004)), contains an
interview with Cyiza before he disappeared. It describes the work of the two rapporteurs, himself and
Ntabakuze, and how the Commission finalised the report, sentence by sentence, in plenary. In his view, the
Commission’s definition of the enemy was a sociological reality (p. 11: “Pour moi, la definition de !'ennemi
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207. Turning finally to the publication of the ENI document, the Chamber recalls that it
was distributed by the chief of staff, Déogratias Nsabimana (I11.2.2; 111.2.4.1). There is no
evidence that Bagosora, Ntabakuze or Nsengiyumva played any role in connection with the
decision to publish it, several months after the Commission had submitted its report.

208. Consequently, the Chamber does not find it established beyond reasonable doubt that
Bagosora, Ntabakuze and Nsengiyumva acted together in a conspiracy as members of the
Enemy Commission in December 1991, the aim being to exterminate the Tutsi ethnic group.
It reaches the same conclusion with respect to the publication of the ENI Document in
September 1992. Kabiligi was not a member of the Commission and there is no evidence
linking him to the ENI document or its publication.

209. This said, the ENI Document can be interpreted as equating Tutsi civilians with
members of the RPF. The identification between Tutsi civilians and the enemy was an
important precondition of the genocide. It also appeared to over-emphasise the ethnic
component of the conflict in Rwanda. Although not in itself evidence of a conspiracy, the
ENI Document is therefore significant as an early illustration of the tendency to polarise
Rwandan society along ethnic lines. This occurred at a point of particular national
vulnerability which, instead, called for responsible civic leadership.

210. In this light, the question remains whether subsequent use of the ENI Document is an
indication of a conspiracy. The Prosecution points to its circulation by Nsabimana, its use by
Ntabakuze during meetings with his soldiers at Camp Kanombe as well as similar sentiments
expressed by Kabiligi in Byumba in 1992. Reference is also made to a press release by the
CDR party listing enemies which mirrors the ENI Document.”** The Chamber has considered
elsewhere in the judgement the issue of the circulation of the document by Nsabimana and its
use by Ntabakuze (111.2.4.1) as well as Kabiligi’s alleged speech in Byumba (I11.2.5.1) and
concluded that these incidents either do not in themselves reflect a conspiracy or were not
proven beyond reasonable doubt. The press release by the CDR party, which identifies as the
“enemy” certain persons who were allegedly collaborating with the RPF, does not allude to
the ENI Document.?** While it makes reference to similar categories found in the ENI
Document, such as persons recruiting for the RPF, this general category does not sufficiently
reflect that there was any collaboration with the CDR party and members of the Commission.

2.3 Apocalypse Statement, Late October 1992
Introduction

211. The Bagosora Indictment alleges that Bagosora was opposed to the Government’s
concessions during the Arusha negotiations and left, “saying that he was returning to Rwanda
to ‘prepare the apocalypse’”. The Prosecution relies primarily on the testimony of Witness
XAM and a written statement of a potential witness, KT, who were both members of the RPF
delegation in Arusha. Some Prosecution witnesses also learned about Bagosora’s alleged

c’est une réalité sociologique. L'interpretation du parti au pouvoir a été que l'ennemi était le Tutsi et
’opposant politique. Mais ce n’était pas l'esprit de la commission”).

23 prosecution Closing Brief, paras. 512-524, 602; T. 28 May 2007 pp. 12-13; T. 1 June 2007 pp. 44-45.

244 prosecution Exhibit 29 (CDR party communiqué No. 5 (22 September 1993)).
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remark from others or the media. According to the Prosecution, this incident shows his
intention to enter into an agreement to commit genocide.**’

212. The Bagosora Defence characterises this allegation as RPF propaganda. Bagosora was
not present in Arusha when the purported statement was made. The Defence points to
Witness B-9 as well as Claver Kanyarushoki, who participated in the October 1992 power
sharing talks and testified that Bagosora was not amongst the Rwandan government’s
delegation at that time.*¢

Evidence

Prosecution Witness XAM

213. Witness XAM, a Tutsi, testified that Bagosora participated in the Arusha Accords
negotiations on power sharing during a session in October 1992 as the most senior member of
the FAR on the Rwandan government’s negotiating team. After a morning of negotiations,
the witness and two colleagues joined Bagosora, who was carrying his suitcases, in a hotel
elevator as the members of the RPF delegation headed for lunch. The witness asked Bagosora
why he was leaving so early for Christmas. Bagosora allegedly responded that he was not
going home for Christmas, but that he was going to prepare the “apocalypse”. Given the
nature of Bagosora’s comment, the witness immediately informed the Rwandan Foreign
MinisterinBoniface Ngulinzira, and Claver Kanyarushoki, the Rwandan Ambassador to
Uganda.

Bagosora

214. Bagosora testified that he never made the alleged statement nor participated in the
power sharing talks, as asserted by Witness XAM. He arrived in Arusha only from 2 to 26
Decemggr 1992 to negotiate on a different topic, namely the integration of the armed
forces.

Bagosora Defence Witness B-9

215. Witness B-9, a Hutu, who participated in the October 1992 power sharing talks as a
member of the Rwandan government delegation, confirmed that Bagosora only joined the
negotiating team during the late November 1992 to early January 1993 session of talks to
participate in discussions concerning military integration.”*’ To illustrate this, the witness
referred to a list of participants from both delegations attending the second round of
negotiations in October 1992 on the power sharing protocol. The list does not mention
Bagosora. Witness B-9 stated that in December 1992, the discussion on the integration of

245 Bagosora Indictment paras. 5.10; Prosecution Closing Brief, paras. 38, 1548-1551. The Prosecution also
refers to the evidence of Witnesses DCH, AE, ON, AR, ZF and ATY who later heard of the apocalypse
statement from Witness XAM or others (para. 1550), as well as to written statements of James Gasana
(Nsengiyumva Defence Exhibit 219) and Joseph Murasampongo (Bagosora Defence Exhibit 128).

246 Bagosora Closing Brief, paras. 743-767, and more generally paras. 768-792.

27 T, 29 September 2004 pp. 2, 3 (quoting Bagosora as saying: “He was not going for Christmas, but he was
going to prepare apocalypse two.”), 5, 11, 15, 19, 20, 39; Prosecution Exhibit 311 (personal identification
sheet).

248 T 14 November 2005 pp. 8, 20, 53. See also Bagosora Defence Exhibit 227 (Bagosora’s passport), which
Elaces him in Tanzania between 2 and 26 December 1992. The passport was issued on 1 December 1992,

9T, 4 July 2005 pp. 20-21. He did not specify Bagosora’s arrival date.
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armed forces had not yet begun and thus the military members who arrived participated in the
continued discussions on power sharing.”*

Kabiligi Defence Witness C:laver Kanyarushoki

216. Witness Kanyarushoki, a Hutu, testified that Bagosora was not amongst the Rwandan
government’s delegation during the October 1992 negotiations. Witness XAM never
informed the witness about Bagosora’s alleged apocalypse statement.”’

Deliberations

217. Witness XAM is the only Prosecution witness who gave direct evidence concerning
Bagosora’s alleged remarks about the “apocalypse”. He was a member of the RPF delegation
during the October and December 1992 negotiations in Arusha. There is a significant
discrepancy between Witness XAM’s account of Bagosora’s participation in the negotiations
and the Defence evidence, which suggests that Bagosora was not in Arusha in October 1992
when he, according to the witness, made the statement.>>2

218. This contradiction could be explained if Witness XAM was simply mistaken about
when the exchange occurred and it instead took place in December 1992. Both he and
Bagosora were in Arusha that month. Such an explanation would also be consistent with the
reference to Christmas during their alleged conversation. However, the witness was asked
several times to confirm the date of the alleged event. He remained adamant that it took place
in October 1992 during the power sharing talks, even when it was suggested to him that
Bagosora participated in the negotiations only in December.>>

219. Moreover, the testimony of Claver Kanyarushoki that Witness XAM never informed
him about Bagosora’s alleged apocalypse statement raises additional questions about the
Prosecution’s evidence.”>* The Chamber considers Kanyarushoki’s evidence as credible.

220. During cross-examination, the Defence put to Witness XAM a statement of
Prosecution Witness KT, who was not called.* The document was admitted in order to
assess Witness XAM’s credibility, not for the truth of its content.2*® However, even if it were
considered for purposes of corroboration, as suggested by the Prosecution, there are
discrepancies between that document and the testimony of Witness XAM. Witness KT’s
statement indicates that the incident occurred in the morning around Christmas 1992 as the
RPF delegation headed for breakfast, and that the apocalypse remark was made in response to

20T, 4 July 2005 pp. 11, 13, 14, 16, 20-22; Bagosora Defence Exhibit 174 (personal identification sheet);
Bagosora Defence Exhibit 175 (List of participants at the second round of political negotiations concerning the
sharing of power).

1 T, 17 November 2006 p. 44; Kabiligi Defence Exhibit 113 (personal identification sheet). This witness was
previously referred to as KVB-46.

252 The negotiations were originally scheduled from 5 to 15 October but were extended to 30 October 1992. T. 4
July 2005 pp. 13-14, 16.

23T, 29 September 2004 pp. 15-17, 39.

24T, 17 November 2006 p. 44.

255 Bagosora Defence Exhibit 142 (statement of 25 February 1998).

236 T, 29 September 2004 p. 41. See also Akayesu Appeal Judgement, para. 134 (“In the opinion of the Appeals
Chamber prior statement of witnesses who appear in court are as a rule relevant only insofar as they are
necessary to a Trial Chamber in its assessment of the credibility of a witness. It is not the case, as appears to be
suggested by Akayesu, that they should or could generally in and of themselves constitute evidence that the
content thereof is truthful.”).
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a question from Witness KT. In contrast, Witness XAM categorically placed the event in
October 1992 around lunch time after a morning of heated negotiations, and he claimed that
his question to Bagosora prompted the apocalypse remark. Furthermore, he did not list
Witness KT as one of the individuals accompanying him when the remark allegedly was
made in the elevator.?®’ In light of these contradictions, the Chamber considers that Witness
KT’s statement does not corroborate Witness XAM’s account but rather raises further doubt
about the reliability of his testimony.?*®

221. Finally, the Chamber is not persuaded that Witnesses DCH, AE, ON, AR, ZF and
ATY, who subsequently learned of this alleged exchange second-hand or heard other persons
use the term “apocalypse” in 1994, lend any greater strength to Witness XAM’s testimony
that Bagosora made the comment in 1992 2%

222. The Chamber finds that the Prosecution has not proven beyond reasonable doubt that
Bagosora made the so-called “apocalypse” statement during the Arusha negotiations, as
alleged in paragraph 5.10 of the Bagosora Indictment.**

2.4 Meetings Before 6 April 1994
2.4.1 Meetings at Camp Kanombe, 1992 - 1993
Introduction

223. The Bagosora Indictment and the Kabiligi and Ntabakuze Indictment allege that,
during the course of the negotiations of the Arusha Accords, senior army officers, including
Bagosora and Ntabakuze, held meetings at Camp Kanombe. During this period, Bagosora
and Ntabakuze purportedly urged the military to reject and show its disapproval of the
Arusha Accords. They made statements identifying the enemy as the Tutsis and their
sympathisers as the Hutus in the opposition, and stated that the extermination of the Tutsis
would be the inevitable consequence of any resumption of hostilities by the RPF. In support

57 T, 29 September 2004 p. 3; Prosecution Exhibit 312 (The names of persons in the lift with Prosecution
Witness XAM when he heard Accused Théoneste Bagosora make his statement). This document contains two
names, whereas Witness KT’s statement lists three persons, of whom only one is mentioned in both exhibits.

28 The Defence has also referred to documents purportedly explaining why Bagosora left the negotiations in
December 1992 (Bagosora Defence Exhibits 232-237). The Chamber does not consider it necessary to discuss
these documents.

5% None of these persons were present during the negotiations in Arusha. They heard about Bagosora’s remark
afterwards (without specifying dates). See also Reyntjens, T. 16 September 2004 p. 10; Nsengiyumva Defence
Exhibit 219B (statement of 29 March 1997 by James Gasana, who heard from a representative of the RPF that
Bagosora openly declared that he was going to “prepare the apocalypse™), pp. 6-7; Bagosora Defence Exhibit
128B (statement of 1 December 1997 of Joseph Murasampongo, who heard from his younger brother, an
adviser to Minister Ngulinzira, that after returning from a negotiation mission in Arusha, Bagosora declared that
he was going to unleash the Apocalypse.”), p. 9.

260 paragraph 5.10 of the Bagosora Indictment also refers Bagosora’s alleged anger at the positions taken by the
Rwandan Foreign Minister Boniface Ngulinzira during the negotiations and Ngulinzira’s subsequent Killing on
10 April 1994 as result of his moderate stance. Some testimonies about Ngulinzira’s killing were given by
Prosecution Expert Witness Alison Des Forges (T. 11 September 2002 pp. 97-100; T. 16 September 2002 pp.
95-96; T. 17 September 2002 pp. 47-48; T. 18 September 2002 p. 16), Prosecution Witness DCH (T. 24 June
2004 pp. 57-59) and Prosecution Witness XBM (T. 14 July 2003 pp. 16-17). This evidence, however, is second
hand. In its Closing Brief, the Prosecution does not refer to any direct evidence in support of this allegation, and
the Chamber has not found any basis for it.
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of these allegations, the Prosecution points to evidence that Bagosora met with Ntabakuze at
Camp Kanombe and that Ntabakuze held ideology courses with members of the Para
Commando Battalion at the camp. Reference is made to Witnesses DBQ, DBN, BC, LN,
XAP and DP.*!

224. The Bagosora and‘3 Ntabakuze Defence teams argue that the Prosecution evidence
lacks credibility. They point to testimonies showing that Bagosora did not visit the camp and
that Ntabakuze did not voice anti-Tutsi sentiments during this period. The Ntabakuze
Defence argues that these alleged incidents fall outside of the temporal scope of the
Tribunal’s jurisdiction and are not specifically pleaded in the Indictment. Reference is made
to Witn%szses LMG, DK-11, DM-190, DM-191, DH-51, DM-25, DM-26 and Colonel Joseph
Dewez.

Evidence

Prosecution Witness DBQ

225. Witness DBQ, a Hutu, testified that he was a member of the First Company of the
Para Commando Battalion. In 1993, there were regular meetings at the office of the
commander of Camp Kanombe between senior officers, including the camp commander
Colonel Muberuka, Colonel Baransaritse from the camp’s medical company, Bagosora and
Ntabakuze. The witness observed approximately 10 meetings, and Bagosora attended seven
or eight of them. Ntabakuze’s bodyguard told him that at one meeting the officers said that
they would rather leave the country than live with the Inkotanyi **®

226. At some point in 1993, the witness also attended a meeting of the entire battalion at
Camp Kanombe where Ntabakuze opposed the merger of the army and the RPF, stating that
he would rather leave the country than have Paul Kagame in the army. He described the
Tutsis as the enemy, but did not distribute the Definition of the Enemy document to the
troops. Ntabakuze predicted that the Arusha Accords would fail and preferred continuation of
the war. He urged solders not to mix with the Inkotanyi and added that, if the Inkotanyi
resumed hostilities, he would start killing the Tutsis near the camp.®**

Prosecution Witness DBN

227. Witness DBN, a Tutsi, was a member of the Para Commando Battalion. Between
1992 and 1993, Ntabakuze held bi-monthly meetings of the entire battalion in a wooded area
at Camp Kanombe known as Joli Bois. The witness attended five of the meetings during this
period. Ntabakuze would give updates on the negotiation process for the Arusha Accords and
instructed his soldiers on what their attitude should be towards them. He urged rejection of
the proposed merger between the Rwandan army with the RPF since they could not live with
the Tutsi Inyenzi. Instead, he advocated continued war. Ntabakuze spoke about the “enemy”
which he defined as the Tutsi Jnyenzi who had attacked Rwanda from Uganda and wanted to

%! Bagosora Indictment, paras. 5.8, 5.11, 5.12; Kabiligi and Ntabakuze Indictment, paras. 5.8, 5.10, 5.11.
Prosecution Closing Brief, paras. 39, 1109(a), 1119-1120(b), 1216(a), 1320(a), 1324(b), 1325, pp. 715, 793-795.
262 Bagosora Closing Brief, paras. 473-478, 778-781; Ntabakuze Closing Brief, paras. 246-283, 293-335, 634-
653, 737-748, 754, 797-816, 826-843.

263 T, 23 September 2003 pp. 3, 46, 48-49; T. 29 September 2003 pp. 74-76; T. 30 September 2003 pp. 64-67;
Prosecution Exhibit 99 (personal identification sheet).

2647, 23 September 2003 pp. 46-48, 50-51; T. 30 September 2003 pp. 57-59.
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conquer the country. He also mentioned that there were Tutsis in the country collaborating
with the RPF. 2

Prosecution Witness BC

228. Witness BC was a member of the CRAP Platoon of the Para Commando Battalion.
He attended two meetings of the entire battalion at Joli Bois in Camp Kanombe. During the
first meeting in early 1993, Ntabakuze condemned the negotiation process for the Arusha
Accords and stated that he did not want to sit at the same table as those “Tutsi sons of a
bitch”. He also rejected the power-sharing implications of the agreement. At the second
meeting in late 1993, Ntabakuze expressed concern about the growing strength of the RPF
army, the mounting casualties it was inflicting and the possibility that it was infiltrating the
army’s ranks. A soldier then asked if they should not start dealing with the infiltrators within
their ranks. Ntabakuze told him to sit down and that he should not ask such questions in a
public meeting.**®

Prosecution Witness LN

229. Witness LN, a Tutsi, was a member of the Para Commando Battalion, but joined the
medical company at Camp Kanombe after an injury. He testified that, between the end of
1992 and early 1994, weekly mandatory meetings were held at the Joli Bois area of Camp
Kanombe for the battalion members that were not assigned to permanent duties. The witness
attended three at the end of 1992. During the meetings, Ntabakuze defined the “enemy” as
the “Tutsi Inyenzi” and also as those attacking Rwanda from outside, accomplices offering
support within the country, including those in the army, and political opponents of the
MRND. Reference was made at the meetings to the Definition of the Enemy document
circulated by the army general staff. Ntabakuze also advised soldiers to avoid enemy traps,
such as money used by the “enemy” and marrying Tutsi women >’

Prosecution Witness DP

230. Witness DP, a Tutsi, was a member of the General Services Company of the Para
Commando Battalion. In 1992, Ntabakuze addressed a full meeting of the battalion where
one of the soldiers expressed concern, by saying: “We cannot win this war when we go to the
war front and we leave the enemies right here.” Ntabakuze told him that that was possible,
but they had to be careful and assess the situation first. Following the signing of the Arusha
Accords, Ntabakuze held another meeting of the battalion and informed his troops about the
prospective merger between the army and RPF on a 60 to 40 percent basis, respectively.
Ntabakuze said that he would resist the integration. One soldier suggested that the integration
would result in Paul Kagame becoming army chief of staff. Ntabakuze answered that he
would rather leave the country than live with Tutsis.”®®

265 T, 31 March 2004 pp. 61, 64-68; T. 5 April 2004 pp. 30-31; Prosecution Exhibit 198 (personal identification
sheet).

26 T 1 December 2003 pp. 25-31; T. 10 December 2003 pp. 93-96; Prosecution Exhibit 147 (personal
identification sheet). Witness BC stated that he did not know his ethnic group. See T. 1 December 2003 pp. 39-
40.

267 7, 30 March 2004 pp. 48-56; T. 31 March 2004 pp. 14-16, 18-21, 41-45; T. 1 April 2004 pp. 24-28;
Prosecution Exhibit 197 (personal identification sheet).

68 T. 2 October 2003 pp. 7-8, 27-31, 38-39, 66-67; Prosecution Exhibit 112 (personal identification sheet).
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Prosecution Witness XAP L0660

231. Witness XAP was a member of the Second Company of the Para Commando
Battalion. For three months in 1993, Lieutenant Gahutu, the witness’s company commander,
as well as the platoon leaders conducted meetings at the company level three times a week at
Joli Bois in Camp Kanombe in order to explain to their soldiers the definition of the
“enemy”. They explained that the “enemy” were Tutsis outside the country, Tutsis within the
country who sent their children to join the RPF, and members of the opposition, particularly
the PL and the MDR. The officers conducting the meetings also mentioned opposition
politicians, such as Faustin Twagiramungu, an MDR official, and Landouald Ndasingwa, a
PL official, by name. A brochure in Kinyarwanda containing the definition of the enemy
bearing Ntabakuze’s stamp and seal as battalion commander was distributed during the
meetings. Ntabakuze attended one of the meetings, but did not give the lectures.”®

Bagosora

232. Bagosora testified that he participated in the negotiations for the Arusha Accords as a
military expert from 2 to 26 December 1992, 16 March to 25 June 1993 and 1 to 25 July
1993. He therefore could not have attended any meetings at Camp Kanombe as alleged by
Witness DBQ.270

Ntabakuze

233. Ntabakuze denied that he met with Bagosora and other senior officers at Camp
Kanombe to discuss opposition to the Arusha Accords. He also disputed that he sanctioned or
participated in meetings with his battalion as described by the Prosecution witnesses. In
particular, there would not have been material distributed in Kinyarwanda since all army
documents were prepared in French. He welcomed the peace agreement after several years
war and even played a role in its implementation by participating in the drafting of
regulations for the integration of the two forces.”’!

Bagosora Defence Witness LMG

234, Witness LMG, a Hutu soldier, stated that Bagosora only travelled to Camp Kanombe
twice from 1992 to April 1994. He also only heard Bagosora speak positively about the
Arusha Accords.”’?

Ntabakuze Defence Witnesses DM-190. DM-191, DH-51

235. Witnesses DM-190 and DM-191, both senior Hutu military officers, as well as
Witness DH-51, a Hutu army escort, testified that it would not have been possible for an
officer’s escort to attend a high level meeting, thus allowing him to report its contents to
someone else. Witness DM-190 acknowledged that various units in the army held regular
compulsory “morality sessions”. Witness DM-191 added that all instruction material in the

29 T, 11 December 2003 pp. 11-16, 21-24; T. 15 December 2003 pp. 74-86, 96; Prosecution Exhibit 152
(personal identification sheet). Witness XAP refused to provide his ethnicity. See T. 11 December 2003 pp. 65-
68.

270 1,27 October 2005 p. 60; T. 1 November 2005 pp. 8, 15; T. 10 November 2005 p. 75; T. 11 November 2005
p. 20; T. 14 November 2005 pp. 1-2.

7V T, 21 September 2006 pp. 35-40, 44, 48-49; T. 25 September 2006 pp. 23, 31-32, 34-38.

2127, 15 July 2005 pp. 19-20; T. 18 July 2005 pp. 2-3; Bagosora Defence Exhibit 181 (personal identification
sheet).

Judgement and Sentence 56 18 December 2008

S




AR o NP A el uen )
SO DY
The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T

army was ?repared in French and documents were interpreted orally into Kinyarwanda if
necessary.?”?

Ntabakuze Defence Witness DK-11

236. Witness DK-11, a Hutu member of the CRAP Platoon, said that Ntabakuze regularly
held meetings of the entire Para Commando Battalion at Joli Bois in Camp Kanombe. All
soldiers would attend except those with special duties or permission. He attended about half
of these meetings between 1991 and 1994. At some meetings, Ntabakuze described the RPF
as the enemy. However, Ntabakuze never made derogatory comments about Tutsis or the
Arusha Accords.”*

Ntabakuze Defence Witness DM-25

237. Witness DM-25, a Hutu, was a member of the MDR party who worked in the office
of Prime Minister Dismas Nsengiyaremye during his term of office from 5 April 1992 until
16 July 1993. After the conclusion of the Arusha Accords, the witness attended a meeting
between military officers and politicians where the agreement was not well received.
Ntabakuze addressed the gathering and praised the Accords as well as the peace process.”’

Ntabakuze Defence Witness DM-26

238. Witness DM-26 is an officer who worked with Ntabakuze at Camp Kanombe between
1992 and 1994. The witness did not observe Ntabakuze discriminate against anyone in the
Para Commando Battalion. Ntabakuze did not think it would be realistic for the army and the
RPF to rg%rge after four years of war, but did not seem otherwise opposed to the Arusha
Accords.

Ntabakuze Defence Witness Joseph Dewez

239. Colonel Dewez, a Belgian, served in Rwanda from 15 March until 19 April 1994 as
commander of UNAMIR’s Kigali Battalion. He attended military training between 1987 and
1988 along with Ntabakuze at Fort Leavenworth in the United States where they became
acquainted. In speaking with Ntabakuze in Rwanda in late March 1994, the witness received
the impression that Ntabakuze was not an extremist and that he was looking forward to
seeing a return to peace in Rwanda.””’

Deliberations

240. The Prosecution relies solely on Witness DBQ to establish that Bagosora, Ntabakuze
and other officers met regularly at Camp Kanombe during the negotiation process for the
Arusha Accords. The Chamber has questioned the credibility of aspects of Witness DBQ’s
credibility in other parts of the judgement. In particular, the Chamber recalls that, in
connection with the events which transpired at Camp Kanombe on the night of 6 April, the

73 Witness DM-190, T. 3 May 2005 pp. 30, 40; Ntabakuze Defence Exhibit 94 (personal identification sheet).
Witness DM-191, T. 5 May 2005 pp. 63-64; Ntabakuze Defence Exhibit 98 (personal identification sheet).
Witness DH-51, T. 6 December 2005 p. 10; Ntabakuze Defence Exhibit 199 (personal identification sheet).
24T, 19 July 2005 pp. 8-12, 20-22; T. 20 July 2005 pp. 18-21; T. 21 July 2005 pp. 37-38; Ntabakuze Defence
Exhibit 144 (personal identification sheet).

775 T, 11 April 2005 p. 61; T. 12 April 2005 pp. 12-20; Ntabakuze Defence Exhibit 81 (personal identification
sheet).

216 T 1 December 2006 pp. 23, 25, 27; Ntabakuze Defence Exhibit 266 (personal identification sheet).

7T, 23 June 2005 pp. 16-18, 26-28. Ntabakuze Defence Exhibit 122 (personal identification sheet).
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witness asserted that Bagosora came to the camp and met at the same time as other credible
Prosecution and Defence evidence placed Bagosora in meetings across Kigali with senior
military and UNAMIR officials (I111.3.5.1).

241. The Chamber views Witness DBQ’s evidence with similar caution on these meetings
and declines to rely on them in the absence of further evidence on this point. In any event,
even if the Chamber accepted the witness’s evidence as true, his account of what was said at
the meeting is second-hand and uncorroborated. The Chamber therefore does not need to
consider whether Bagosora’s evidence concerning his limited travel to the camp and whether
the general assertions of Witnesses DM-190, DM-191 and DM-51, suggesting that Witness
DBQ could not have heard about the discussions from an escort, raise doubt about his
allegations.

242. Turning to the alleged meetings of the Para Commando Battalion held at Joli Bois, the
Prosecution points to six witnesses, who were members of the Para Commando Battalion, in
support of the contention that Ntabakuze or other officers opposed the Arusha Accords,
defined the enemy or made derogatory comments towards Tutsis during battalion meetings at
the camp.

243. The Chamber notes that many of the witnesses provided a different description of
when and how frequently the meetings were held. Witness DBQ attended one meeting at
some point in 1993. Witness DBN referred to mandatory bi-monthly meetings between 1992
and 1993, of which he attended five. Witness BC attended two meetings, at the beginning and
end of 1993, respectively. Witness LN referred to three meetings at the end of 1992, but
noted that there were weekly meetings between 1992 and 1994. Witness DP participated in
one meeting in 1992 and another after the signing of the Arusha Accords in the second half of
1993. Witness XAP described a series of meetings held three times a week for three months
in 1993. It is also notable that a number of witnesses described the meetings as regular and
mandatory for the entire battalion, yet each of the witnesses only participated in a few of
them. In addition, Witness XAP mentioned that the meetings were held by his company
commander and did not mention the larger meetings of the battalion, which Ntabakuze
supposedly addressed. Witness DBQ is also alone is suggesting that Ntabakuze threatened to
kill Tutsis in the area around the camp.

244. In the Chamber’s view, this lack of consistency raises some concern about the
credibility of the Prosecution’s evidence on this point. The Chamber therefore declines to
accept the specific details of each of the witnesses accounts. Nevertheless, this evidence
taken together suggests that, at some point between 1992 and 1993, Ntabakuze addressed his
battalion on one or more occasions about the Arusha Accords and discussed the definition of
the enemy.

245. In reaching this conclusion, the Chamber is mindful that, on 21 September 1992,
Déogratias Nsabimana, the army chief of staff, circulated the Definition of the Enemy
Document to the commanders of all operational sectors and asked them to widely distribute
the document highlighting the definition, identification and recruiting grounds of the
enemy.278 Ntabakuze was a member of the Enemy Commission that prepared the document
(1I1.2.2). Therefore, it follows that Ntabakuze as a battalion commander would have
implemented this instruction. Notably, several of the witnesses, including Witnesses DBN,

78 prosecution Exhibit 13B (letter from Nsabimana to operations commanders, dated 21 September 1992).
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BC and LN, recounted Ntabakuze defining the enemy and its accomplices in a similar fashion
as described in the document. Furthermore, Witness DM-190 noted that there were regular
morality sessions within the army, and Witness DK-11 also recalls Ntabakuze speaking about
the enemy. The fact that the official language of the army was French does not mean that
some material related to this topic could not have been provided in Kinyarwanda. It is also
logical that Ntabakuze would have given an update about the Arusha Accords since the
ongoing process would have impacted the composition of the army.

246. Finally, the Chamber considers that Ntabakuze most likely made some inflammatory
comments about the RPF or the success of the Arusha Accords, in particular given the RPF’s
unilateral resumption of hostilities in February 1993. Witness DM-25’s testimony reflects
that Ntabakuze was highly sceptical of the feasibility of integrating the two forces. The
Chamber accords the evidence of Witnesses DM-25, DM-26 and Dewez about Ntabakuze’s
generally more positive attitude towards the process limited weight. These witnesses did not
attend the meetings where he addressed his troops, and Ntabakuze may well have taken a
different position with these witnesses given their background or positions. Be that as it may,
opposition or statements against the Arusha Accords or elements therein, for example the
integration of armed forces, does not as such constitute criminal conduct.

247. Accordingly, the Prosecution has not proven beyond reasonable doubt that Bagosora,
Ntabakuze and other senior officers met at Camp Kanombe during the negotiation process of
the Arusha Accords. The totality of the evidence suggests that Ntabakuze likely discussed the
definition of the enemy with his battalion and expressed scepticism at the success of the
integration of the army and RPF at some point between 1992 and 1993. The Chamber,
however, is not convinced that this in itself demonstrates that Ntabakuze participated in a
plan to commit genocide or harboured genocidal intent. The Chamber therefore does not need
to address Ntabakuze’s challenge with respect to the notice provided for these incidents.?”

2.4.2 MRND Meeting, Umuganda Stadium, 27 October 1993
Introduction

248. Each of the Indictments alleges that Bagosora publicly urged the military to reject and
show its disapproval of the Arusha Accords and that several officers, including Bagosora,
stated that extermination of the Tutsis would be the inevitable consequence of any
resumption of hostilities by the RPF or if the Arusha Accords were implemented. Referring
to Witness XBM, the Prosecution points to a MRND meeting at Umuganda Stadium in
Gisenyi prefecture on 27 October 1993 where Bagosora allegedly spoke.”®

249. The Bagosora Defence argues that it did not receive adequate notice of this event. In
addition, Witness XBM’s testimony is uncorroborated and not credible.?®!

279 The Chamber previously held that Ntabakuze had notice of the alleged meetings between him and Bagosora
at Camp Kanombe. See Decision on Ntabakuze Motion for Exclusion of Evidence (TC), 29 June 2006, paras.
57-59.

0 Bagosora Indictment, paras. 5.11; Kabiligi and Ntabakuze Indictment, paras. 5.10-5.11; Nsengiyumva
Indictment, para. 5.10; Prosecution Closing Brief, paras. 502, 1056, pp. 715, 794-795, 852.

28! Bagosora Closing Brief, paras. 240-241, 673-691, 777-778, 1407, 1623-1625, 1627, 1885-1888, 2191, pp.
349-351; T. 30 May 2007 pp. 5-6. The Kabiligi and Ntabakuze Defence teams do not address this allegation.
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Prosecution Witness XBM

250. Witness XBM, a Hutu and a CDR party member from 1992 through 1994, testified
that he attended a MRND party meeting at Umuganda Stadium on 27 October 1993 that
lasted from 10.00 or 11.00' a.m. until around 3.30 p.m. The MRND organised the meeting to
recruit new members. A number of authorities addressed a crowd of at least 4,000. The
bourgmestre of Rubavu commune in Gisenyi prefecture welcomed everyone. The prefect’s
representative introduced the visiting delegates: Augustin Ngirabatware, the Minister of
Planning; Edouard Karemera, a MRND member of parliament; Joseph Nzirorera; Bagosora;
and Mathieu Ngirumpatse, the MRND party chairman. Wellars Banzi, the Gisenyi MRND
chairman, and Ngirabatware discussed the strength of the MRND party in the area. Karemera
spoke about the worthlessness of the Arusha Accords but nonetheless asked the attendees to
coexist peacefully with supporters of national unity.?®

251. Bagosora wore civilian clothes and sat “with other personalities”. During the
introductions, the prefect’s representative informed the attendees that Bagosora was the
directeur du cabinet in the Ministry of Defence and a member of the Arusha delegation. After
Karemera finished speaking, Bagosora addressed the crowd for 15 to 20 minutes. He
disagreed with the Arusha Accords and stated that power should not be shared with the
enemy negotiating in Arusha. The Inkotanyi wanted to reduce the Hutu to slavery. Witness
XBM also heard Bagosora claim that the war would end once the population contributed
financially to its soldiers, and that such contributions were essential to prevent the sort of
infiltration that led to the Tutsi slaughter of Hutus in Kirambo commune. The final speaker
Ngirumpatse, illustrated the MRND?’s strength by pointing to the 500 Interahamwe present in
the stadium, all of whom, he said, had been trained outside of Rwanda.?®

252. The witness testified that, in the evening of 27 October, he heard a Radio Rwanda
newscaster put the rally’s attendance at over 4,000. The reporter also summarised the various
speeches and discussed Bagosora’s presence at the rally. 284

Bagosora

253. Bagosora denied attending an MRND meeting in October 1993 adding that, if he had
participated in such a meeting, there would have been news accounts.”

Deliberations

254, Witness XBM was the only witness to testify about the alleged participation of
Bagosora in an MRND meeting at Umuganda stadium in Gisenyi prefecture in October 1993
He mentioned this rally in his prior statement in February 2003 to Tribunal investigators.2®
Given the size of the alleged crowd, it is notable that no other witnesses testified about this

The Nsengiyumva Defence notes that the Chamber excluded this evidence with respect to Nsengiyumva.
Nsengiyumva Closing Brief, paras. 594, 1245, 1260, 2017; T. 31 May 2007 p. 43.

22 T 14 July 2003 pp. 12, 17-19, 21, 58, 80-83; T. 15 July 2003 pp. 2, 5; Prosecution Exhibit 80 (personal
identification sheet).

283 T, 14 July 2003 pp. 19-20, 80, 82, 84; T. 15 July 2003 pp. 2-5.

24T, 14 July 2003 pp. 81-83; T. 15 July 2003 p. 1.

25 T. 1 November 2005 pp. 67-68; T. 14 November 2005 p. 11.

28 Bagosora Defence Exhibit 26 (statement of 28 February 2003).
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meeting. There are also no available transcripts from the radio or any other contemporaneous
accounts of the meeting.

255. The Prosecution submits that Witness XBM’s testimony is corroborated by Alison
Des Forges, who testified about common themes in the writings of Bagosora and
Nsengiyumva. The Prosecution notes that the themes expressed during the meeting are
similar to their other writin‘gs.287 In the Chamber’s view, however, this does not sufficiently
substantiate that the meeting in fact occurred or that Bagosora was amongst the participants.

256. The Chamber has expressed reservations about the credibility of other aspects of
Witness XBM’s testimony (111.2.4.5; 111.3.6.7; 111.4.2.4). It therefore views his testimony on
this event with caution and declines to accept his account of this meeting without adequate
corroboration. Accordingly, the Prosecution has not proven beyond reasonable doubt that
Bagosora participated in a meeting at the Umuganda stadium in Gisenyi prefecture in
October 1993.

257. The Chamber held, during the trial, that Bagosora had adequate notice of this
allegation. In view of the Chamber’s findings, it need not revisit the Bagosora Defence
arguments concerning the pleading of this in the Indictment.*%

2.4.3 Distribution of Weapons, Bugarama, 28 January 1994
Introduction

258. The Ntabakuze and Kabiligi Indictment alleges that soldiers gave assistance to
civilian militias by providing weapons to them among other support. Specifically, the
Prosecution alleges that on 28 January 1994, Kabiligi and André Ntagerura arrived by
helicopter in Bugarama sector, Cyangugu prefecture and with Emmanuel Bagambiki
distributed weapons to Interahamwe militia at a rally held on a football field. Reference is
made to Witness LAL?

259. The Kabiligi Defence reiterates that it had insufficient notice of Kabiligi’s
participation in this crime. Furthermore, Witness LAI’s testimony lacks credibility and is
contradicted by Emmanuel Bagambiki and André Ntagerura. Kabiligi was in Egypt on 28
January 1994, as explained by Witness LAX-23.2°

27 prosecution Closing Brief, para. 1059.

88 The Chamber has concluded that Bagosora had notice of his participation in the meeting. See Decision on
Bagosora Motion For the Exclusion of Evidence Outside the Scope of the Indictment (TC), 11 May 2007, paras.
58-60. The Chamber, however, granted Nsengiyumva’s request to exclude this evidence. See Decision on
Nsengiyumva Motion For Exclusion of Evidence Outside the Scope of the Indictment (TC), 15 September 2006
.22,
B Kabiligi and Ntabakuze Indictment, paras. 4.2, 6.45; Prosecution Closing Brief, paras. 683, 1415(b), 1416-
1423, pp. 785-786, 839-840.
2% Kabiligi Closing Brief, paras. 110, 480-481, 941-944, 946-956, 959-963, 1098-1099, 1147-1151, 1165-1167,
1231, 1278, 1310-1311, p. 578; T. 28 May 2007 pp. 35-36, 39, 55-56; T. 29 May 2007 pp. 19-21, 39.
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Prosecution Witness LAl

260. Witness LAI, a Hutu, was a driver and member of the Interahamwe in 1994. On 5
January 1994, Emmanuel Bagambiki, Mathieu Ngirumpatse, Major Bavugamenshi of the
gendarmerie met with Yussuf Munyakazi, the head of the Interahamwe for Bugarama
commune in Cyangugu prefecture, at his residence. The witness was present with other
Interahamwe and overheard the officials inform Munyakazi that Kabiligi and André
Ntagerura would be coming in a helicopter to deliver weapons. Mungakam held a meeting
with Interahamwe the next day to inform them of the upcoming event.

261. On the morning of 28 January 1994, Kabiligi, Ntagerura and Bagambiki arrived by
helicopter at the Bugarama football field where around 20,000 Interahamwe youths from the
Bugarama, Gishoma and Nyakabuye communes were gathered. The witness, who assisted
with protocol for the rally, stood nearby and watched as Munyakazi and various others,
including the bourgmestre, welcomed Kabiligi, who gave Munyakazi a pistol and
congratulated him for being “courageous™. Kabiligi also encouraged the youth to be Vlgllant
and to fight the enemy, whom he identified as the Tutsis, wherever they were found.”

262. Together with four other individuals, Witness LAI went with Kabiligi and Munyakazi
to offload weapons from the helicopter. The group removed a green wooden crate containing
11 Kalashnikov rifles, 10 boxes of ammunition, a box of grenades, military uniforms bales of
fabric to make Interahamwe uniforms, berets, medals and cords. Kabiligi then met with three
Burundian and two Rwandan militiamen there. He asked them to patrol the border to prevent
Tutsi youth from crossing into Burundi to join the RPF Kabiligi and Ntagerura remained for
no more than an hour and then left in the helicopter.”’

263. The weapons were loaded into Munyakazi’s vehicle and moved to his residence. They
were stored near Munyakazi’s office. The following day, on 29 January, Munyakazi ﬁave
three of the rifles and grenades to the Burundians Kabiligi had met with the day before.

264. The morning after President Habyarimana’s plane had been shot down, Interahamwe
gathered at Munyakazi’s house, where the weapons were distributed. According to the
witness, these weapons were used during the genocide to klll people in Mibilizi and Kibuye
as well as Shangi, Nyakabuye, Gishoma and other localities.*

Kabiligi Defence Witness Emmanuel Bagambiki

265. Emmanuel Bagambiki, a Hutu and the prefect of Cyangugu prefecture in 1994, denied
that he met with Kabiligi or Ntagerura in Cyangugu prefecture or anywhere else in Rwanda
on 28 January 1994. He further denied that a helicopter came to Bugarama to distribute
weapons on that date. Bagambiki spent that day at home because it was a national holiday.

21T, 31 May 2004 pp. 3-4, 16-17, 19-20, 66-67, 76-80, 82-86; T. 2 June 2004 p. 10.

27 31 May 2004 pp. 4, 11-17, 48-49, 86-89; T. 1 June 2004 pp. 8-13; T. 2 June 2004 pp. 1, 4, 13-16.

23 T 31 May 2004 pp. 14-17, 48-50, 62-68; T. 1 June 2004 pp. 6-8, 10-11, 15-17; T. 2 June 2004 pp. 1-10; T. 3
June 2004 pp. 23-25.

24T, 31 May 2004 pp. 14-15, 17, 19-20, 62-66; T. 1 June 2004 pp. 6-13; T. 2 June 2004 pp. 1-8; T. 3 June 2004

?”T 31 May 2004 pp. 17-18; T. 3 June 2004 p. 25.
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He said that, even if Ntagerura and Kabiligi had taken a helicopter into his prefecture without
him, the local authorities would have informed him of such an event.?®

s -

age . ’ ] = =
Kabiligi Defence Witness André Ntagerura “uCcoD

266. André Ntagerura, a Hutu and the Minister for Transport and Communications in 1994,
testified that he was in Kigali on 28 January 1994. He did not travel to Bugarama or attend a
ceremony in Cyangugu where weapons, uniforms or ammunition were distributed to
Interahamwe *®

Kabiligi Defence Witness LAX-23

267. Witness LAX-23, a Rwandan diplomat in 1994, testified that Kabiligi arrived in
Nairobi, Kenya on 24 January and then left for Egypt on 27 January 1994.%%%

Deliberations

268. The Prosecution relies exclusively on Witness LAI’s purported first-hand account that
Kabiligi attended a rally and distributed weapons in Bugarama commune on 28 January 1994.
The witness had been incarcerated since 1996 and was, at the time of his testimony, awaiting

trial in Rwanda.”®® The Charﬁlber views his evidence with caution.

269. Witness LAD’s first statement to Tribunal investigators in 1999 did not mention
Kabiligi, whose alleged pﬁrticipation in the Bugarama event was later reflected in the
witness’s 2000, 2002 and 2003 statements to Tribunal investigators and his testimony in this
trial. According to the 1999 statement, Ntagerura exited the helicopter, addressed the crowd,
spoke with Munyakazi, an& delivered weapons. The statement lists prominent government,
political, and law enforcement officials, but makes no mention of Kabiligi’s presence or
involvement in the event.**® The witness explained that his statement was tailored to the
questions asked of him, which focused on specific persons.”®! It appears to have been taken in
connection with the investigation of Ntagerura and Munyakazi. Although this may explain
the omission, the lack of reference to Kabiligi remains noteworthy given his significant role
in the event as described by the witness subsequently.3 02

270. In the Ntagerura et al. trial, Witness LAI testified that the Cyangugu gendarmerie
commander, Bavugamenshi, arrived in the helicopter with Kabiligi and Ntagerura.”®® When
testifying in the present case, the witness categorically denied that Bavugamenshi arrived in

2% T. 15 September 2006 pp. 13-14; T. 28 September 2006 pp. 30-31, 60-62; Kabiligi Defence Exhibit 95

(Eersonal identification sheet). He was previously known as Kabiligi Defence Witness KC-55.

27T, 28 November 2006 pp. 23, 28-29, 31; Kabiligi Defence Exhibit 119 (personal identification sheet). He was
reviously identified in the proceedings as Kabiligi Defence Witness JRO-11.

% T.21 November 2006 pp. 7-8, 10, 30-31, 39-41; Kabiligi Defence Exhibit 116 (personal identification sheet).
2 T.2 June 2004 p. 17; T. 3 June 2004 pp. 14-15. When asked about differences between the identification
information in each of his statements to Tribunal investigators and his prior testimony in the Ntagerura et al.
trial, Witness LAI testified that he returned from Zaire to Rwanda on 13 December 1996 and was arrested on 20
December 1996. See T. 31 May'2004 pp. 70-72; T. 1 June 2004 p. 4.

300 K abiligi Defence Exhibit 46|(statement of 10 July 1999).

3V T 31 May 2004 pp. 86-87; T. 1 June 2004 pp. 8-9.

302 Kabiligi Defence Exhibit 3:1 (statement of 7 May 2002); Kabiligi Defence Exhibit 49 (statement of 28
August 2003). In a second statement provided to Tribunal investigators prior to testifying in the Ntagerura et al.
trial, Witness LAl references Kabiligi’s involvement in this event. See Kabiligi Defence Exhibit 47 (statement
of 11 August 2000).

393 K abiligi Defence Exhibit 51 (Ntagerura et al. testimony of Witness LAI, T. 17 September 2001 p. 32).
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the helicopter or that he had previously testified to this effect, asserting that there was a
recording error in the prior proceeding.*® The Chamber questions this explanation, in
particular because he identified Bavugamenshi by name and ?osition and because
Bavugamenshi’s name was spelled for clarity during his testimony. % In the present trial,
Witness LAI also testified that he left the football field after the helicopter departed, noting
that he even observed it in the air. He was confronted with his 2002 statement to Tribunal
investigators, wherein he asserted that he did not know when the helicopter departed because
he had left the football field. The witness explained the discrepancy by suggesting that he was
either mistaken or “did not want to say the truth because it was going to incriminate
[him]”.>% Although these inconsistencies are not significant, his explanations for them are
not convincing.*”’

271.  Of greater significance are differences between Witness LAI’s account and the alibi
evidence Kabiligi presented for 28 January 1994 (I1I1.6.2). The witness insisted that the
meeting occurred on 28 January 1994 and provided several reasons why he was certain of
this date.®® However, a letteﬁ' from the Egyptian Ambassador to the Deputy Prosecutor of the
Tribunal, tendered by the ﬂrosecution, asserts that Kabiligi arrived in Cairo, Egypt on 27
January 1994 and that he departed on 8 February 1994.3% Witness LAX-23 offered
corroboration, testifying that Kabiligi left from Nairobi, Kenya for Egypt on 27 January
1994.31% In light of this evidence, the Prosecution submits that Witness LAI might have been
mistaken about the date of the meeting. However, when confronted with a letter from
Kabiligi detailing his mission in Cairo, Egypt from 27 January to 8 February 1994, Witness
LAI testified that it was fabricated and reiterated his certainty as to the event’s timing."’
Under these circumstances, the Chamber is not persuaded by the Prosecution’s submission

e

304 T, 31 May 2004 pp. 87-88. The Chamber notes that none of the witness’s statements to Tribunal investigators
describe Bavugamenshi arriving in the helicopter that day. Kabiligi Defence Exhibit 46 (statement of 10 July
1999) mentions the “Chief of the Gendarmerie” awaiting the helicopter’s arrival, whereas Kabiligi Defence
Exhibits 47, 48, and 49 (statements of 11 August 2000, 7 May 2002, and 28 August 2003, respectively) contain
no reference to Bavugamenshi’s 1resence on that day.

305 See Kabiligi Defence Exhibit 51 (Ntagerura et al. testimony of Witness LAIL T. 17 September 2001 p. 32).
306 T, 31 May 2004 p. 66; T. 1 June 2004 pp. 7-8, 10-11; Kabiligi Defence Exhibit 48 (statement of 7 May
2002).

397 The witness’s estimate that 20,000 people attended the 28 January 1994 rally appears exaggerated, but the
Chamber attaches limited importance to this. See T. 31 May 2004 p. 13; T. 28 May 2007 p. 35.

308 T, 31 May 2004 pp. 15-17; T. 2 June 2004 pp. 14-15. To demonstrate his certainty as to the date, the witness
explained that the event occurred one day after the death of a relative of Munyakazi and the day before the
killing of two individuals based on their ethnicity. Moreover, the witness had testified that the event coincided
with a national holiday, la féte de la démocratie. T. 31 May 2004 pp. 15-17.

399 prosecution Exhibit 232 C (Letter of 20 June 2002 from the Egyptian Ambassador, Rwanda, to the ICTR
Deputy Prosecutor). This exhibit was tendered during the testimony of a Prosecution investigator, who noted
that he could not testify as to the accuracy of its content. See T. 7 June 2004 pp. 36-38.

31° See also Kabiligi Defence Exhibit 126 (Diary of Witness LAX-23, January 1994) which contains a notation
for 27 January 1994 “Depart Col. Kabiligi”. During the course of Witness LAX-23’s cross-examination, he
indicated that he recorded certain events in a diary in 1994. The witness agreed to provide a copy to the
Prosecution when he returned home. See T. 21 November 2006 pp. 32-33. The exhibit was tendered after
Witness LAX-23’s testimony, and he was not subject to cross-examination with respect to it. See T. 4 December
2006 p. 44. Consequently, the Chamber accords it minimal probative value.

31T 2 June 2004 pp. 13-16; Kabiligi Defence Exhibit 50 (Kabiligi’s Mission Report to the Rwandan President,
12 and 13 February 1994) which confirms that Kabiligi went on mission on 27 January 1994 and notes that, on
28 January 1994, Kabiligi was to meet with Egyptian Chief of Weapons and Ammunition, Major-General Samir
Abdel Wahab. The Chamber has no reason to doubt the reliability of the contents of the letter, which was
disclosed to the Kabiligi Defence by the Prosecution. See T. 2 June 2004 p. 13.
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and considers that the evidence of Kabiligi’s alibi raises further doubt as to the reliability of
Witness LAI’s uncorroborated testimony with respect to this event.

272. Finally, Ntagerura and Bagambiki, alleged participants in the rally, testified that they
were not in Bugarama and denied that they participated in the event.”’? The Chamber notes
that both witnesses are alleged accomplices of Kabiligi and have a clear interest in denying
that weapons were distributed.>’> Nonetheless, their testimonies raise additional doubt about
Witness LAI’s credibility on this event.

273. Accordingly, the Chamber is not satisfied that the Prosecution has proven beyond
reasonable doubt that Kabiligi was in Bugarama commune on 28 January 1994 and
distributed weapons there.

274. In its Closing Brief, the Kabiligi Defence renewed its objections to the notice
provided for the Bugarama event, arguing that it is one of many not included in Kabiligi’s
Indictment.>'* The Chamber held, during the trial, that Kabiligi had adequate notice of this
allegation. In view of the Chamber’s findings, it need not revisit the Kabiligi Defence
arguments concerning insufficient pleading of this incident.>"

2.4.4 Meeting at Ruhengeri Military Camp, 15 February 1994
Introduction

275.  All Indictments allege that the Accused conspired amongst themselves and with other
military officers to plan the extermination of the civilian Tutsi population. In support of these
allegations, the Prosecution refers to Witness XXQ who testified about a meeting on 15
February 1994 of local army and gendarmerie officers, chaired by Kabiligi, at the Ruhengeri
Military Camp.*'®

276. The Kabiligi Defence requests that the testimony of Witness XXQ be excluded,
because Kabiligi received insufficient notice and the Prosecution added this witness to its
witness list without leave. it also submits that he lacks credibility. Witnesses LX-65, LCH-1,
LAX-2, FB-25, YUL-39 and RX-6 dispute that the meeting occurred, and Luc Marchal
testified that Kabiligi was in Kigali at the time. Moreover, Witness BRA-1 testified that
Witness XXQ informed him that he was providing false testimony against Kabiligi.317

312 Bagambiki and Ntagerura were acquitted by this Tribunal for crimes committed in Cyangugu prefecture. See
Ntagerura et al., Trial Judgement, paras. 804-805, which was affirmed in Ntagerura et al., Appeal Judgement,
. 129.
?'3 Indeed, the Bugarama event formed part of their trial and it was supported by the testimony of Witness LAI
and two other witnesses. Ntagerura et al., Trial Judgement, paras. 119-132. However, the Ntagerura Chamber,
which expressly accepted Kabiligi’s alibi for 28 January 1994, rejected the Prosecution evidence. Nfagerura et
al., Trial Judgement, paras. 126, 129-132.
314 K abiligi Closing Brief, paras. 105-116 and more generally section IL.5.
313 Decision on Exclusion of Testimony Outside the Scope of the Indictment (TC), 27 September 2005, para. 19;
Decision Reconsidering Exclusion of Evidence Related to Accused Kabiligi (TC), 23 April 2007, paras. 12-14.
316 Bagosora Indictment, paras. 5.1, 6.27; Kabiligi and Ntabakuze Indictment, paras. 5.1, 5.11, 5.12;
Nsengiyumva Indictment, para. 5.1; Prosecution Closing Brief, paras. 40, 265, 1060, 1570-1577; pp. 709, 757,
789-790, 795-796, 812, 847.
317 Kabiligi Closing Brief, paras. 110, 253, 256, 258, 265, 343-375, 482-485, 1013-1027, 1030-1035, 1074,
1080-1086, 1092, 1100, 1108-1109, 1114, 1124, 1126-1129, 1168, 1172, 1243, 1264, 1273-1274, 1529-1532;
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Prosecution Witness XXQ

277. Witness XXQ, a Hutu gendarmerie officer, was based in Ruhengeri prefecture in the
beginning of 1994, On the morning of 15 February, he received a telegram from the
command of the Ruhengeri operational sector announcing a meeting of local army and
gendarmerie officers to be chaired by Kabiligi, the army’s G-3. Later that morning, around
10.00 a.m., the witness attended the meeting in place of the commander of the gendarmerie
squadron. The meeting took place at the Ruhengeri operational sector command and lasted
from 10.00 a.m. to 2.00 p.m. The witness was certain of the date because he had been
summoned to a Kigali court to appear in a civil case following his father’s death.
Furthermore, the meeting with Kabiligi was held one week after another meeting General
Ndindiliyimana had held in Ruhengeri. He also recalled leaving for Kigali to appear before a
military commission on 17 February 1994, two days after the meeting with Kabiligi.>'®

278. Kabiligi arrived at the meeting by helicopter. Colonel Augustin Bizimungu, who at
the time was the Ruhengeri sector operational commander, introduced him. Other participants
included Lieutenant-Colonel Bivugabagabo, Major Ndekezi, Major Ruhumiliza, Major
Nzabonimpa, who, according to the witness, was the commander of Ecole des gendarmerie
nationale (EGENA), Captain Hasangineza, and Second Lieutenant Niyitegeka, who was
known as “Chuck Norris”. Kabiligi chaired the meeting and introduced the agenda. He first
said that in the Byumba and Mutara operational sectors, which he had just visited, the army
and inhabitants were opposed to the Arusha Accords, in particular the power sharing
provisions. The Arusha Accords could not be implemented because they allocated too many
posts to the RPF within the government and military. In Kabiligi’s view, the RPF should have
had no more than 14 percent of the posts. He added that the military therefore should
“understand the situation and assume their responsibilities”. Kabiligi then stated that the war
would resume on 23 Febﬁuary. To wage this war, it was necessary to train the local
population and distribute weapons so that the civilians could fight the Tutsis when the
soldiers were at the front. ﬁe used the term “enemy”, which was meant to designate Tutsis
and pro-Tutsi or pro-RPF Hutus. Kabiligi also said that each sector’s commander should
organise clandestine commando operations. When speaking about killings of the enemy, he
used the French term “déraciner” (uproot). Colonel Bizimungu reiterated Kabiligi’s words
and noted that weapons had been distributed in Kinigi commune, where the RPF might first
attack. Major Ruhumiliza agreed with Kabiligi’s assessment of the Arusha Accords and said
that they were not favourable to Hutus>'"®

279. It was decided during the meeting to sensitise soldiers to raise awareness about the
resumption of hostilities. The participants also agreed to sensitise and distribute weapons to
the population and to strengthen existing militias, in particular the Turihose militia, led by
Hassan Ngeze, which would carry out commando operations for the government. Witness
XXQ said that members of the Turihose militia had received military training at various
camps, including in Libyai and Israel. After the meeting, there was a reception, and then

|
T. 28 May 2007 pp. 30, 37-38; T. 29 May 2007 pp. 1-8, 21; T. 1 June 2007 pp. 54-55. The other Accused do not
address the allegations concerning the Ruhengeri meeting.
31T, 11 October 2004 pp. 2, 4-5, 28; T. 12 October 2004 pp. 20-22, 42-44, 51, 73-74; Prosecution Exhibit 316
(personal identification sheet).
39T, 11 October 2004 pp. 2-3, 5-10; T. 12 October 2004 pp. 25-27, 62, 72.
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Kabiligi departed by helicopter.’”® Bizimungu chaired a subsequent meeting that day to
discuss how to implement Kabiligi’s directives. The witness did not know whether any
commando operations were carried out in the days after the meeting since he left for Kigali
on 17 February.**!

280. According to Witness XXQ, President Habyarimana and his Burundian counterpart
had chosen “a long time before” the date of 23 February to launch a genocide in both
countries. The hostilities did not resume then because it was during the school year and
therefore students, who would be away from home, would not be killed. It was decided to
postpone the operation until a holiday. The witness saw a telegram sent to all units on 22
February calling off the attack pending an agreement by the Rwandan and Burundian
presidents on a new date. The plane carrying the two Presidents was shot down before a
decision was taken.**

Kabiligi Defence Witness Luc Marchal

281. Colonel Marchal attended a meeting as the representative of UNAMIR on 15
February 1994 at army headquarters in Kigali. It included Kabiligi, General Uytterhoeven of
the Belgian army and General Deogratias Nsabimana, the Rwandan army’s chief of staff. The
meeting lasted from 10.00 a.m. to shortly after 12.00 p.m. The group then had lunch together
until 3.30 p.m. The event was mentioned in Marchal’s diary, recorded during the events.
Marchal also testified that in February 1994, Rwandan army aircraft were based at Kanombe
airport and subject to flight restrictions under the Kigali Weapons Secure Area (II1.1.3). He
did not remember Kabiligi using a helicopter on 15 February 1994 and said that it would have
been impossible for him to do so without prior UNAMIR approval. Marchal did not recall
complaints of a helicopter being flown by Kabiligi without such permission. He
acknowledged that Ruhengeri was not part of the KWSA. 2

Kabiligi Defence Witness LX-65

282. Witness LX-65, a gendarmerie officer in Ruhengeri prefecture until early February
1994, testified that he knew Witness XXQ well and that they had attended school together. In
February 1994, Witness XXQ was stationed in Gisenyi. Witness LX-65 was unaware of any
meeting held in Ruhengeri prefecture on 15 February 1994. It would be unusual for such a
meeting to occur without all units being informed of it via telegram from army headquarters.
Had all units been informed, he would have known.***

283. The witness commented on the participants who, according to Witness XXQ, were at
the meeting. In February 1994, Major Augustin Budura had replaced Major Joseph
Nzabonimpa as commander of EGENA, whereas Major Nzabonimpa was assigned to
represent the army with UNAMIR. Second Lieutenant Niyonsenga was nicknamed “Chuck

320711 October 2004 pp. 5, 7-12; T. 12 October 2004 pp. 62-63, 68-69.

321 T, 11 October 2004 pp. 12-13, 28; T. 12 October 2004 pp. 63-64. At the subsequent meeting, Colonel
Bivugabagabo was asked to distribute weapons, giving priority to Kinigi and Gatonde communes. Captain
Hasangineza was tasked with organising training, and Major Ndekezi was supposed to provide fuel, provisions
and supplies. Second Lieutenant Niyitegeka was placed in charge of supervising commando operations,
targeting Tutsis and Hutus opposed to the government.

3227 11 October 2004 pp. 14, 22, 26; T. 12 October 2004 pp. 72-73, 78-79.

323 T, 30 November 2006 pp. 3-5, 7-10, 12; T. S December 2006 pp. 23, 33-40; T. 6 December 2006 pp. 8-17;
Kabiligi Defence Exhibit 124 (Extract from Colonel Marchal’s diary for 15 February 1994); Kabiligi Defence
Exhibit 122 (personal identification sheet).

324 T, 26 September 2006 pp. 3-4, 6-8, 13; Kabiligi Defence Exhibit 97 (personal identification sheet).

Judgement and Sentence 67 18 December 2008

b




TERET B o - -

L0642
The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T

Norris”, and the witness was unaware of any other gendarmes with that nickname. Witness
LX-65 found it highly unlikely for a gendarmerie commanding officer to be replaced at such
a highnlsevel meeting of battalion and sector commanders by a junior officer like Witness
XXQ.

Kabiligi Defence Witness LCH-1

284. Witness LCH-1 was a Hutu staff officer at the gendarmerie headquarters in Kigali in
early 1994. He had access to communications, including telegrams, but did not see anything
regarding a meeting in Ruhengeri prefecture on 15 February 1994. The witness did not hear
about Kabiligi presiding over such a meeting but admitted that he did not remember all
meetings that took place in February 1994. The army and gendarmerie were separate
institutions, and a local army commander could not convene such a joint meeting without
going through national headquarters. He testified that Major Augustin Budura, and not Major
Nzabonimpa, was the commander of EGENA. Major Nzabonimpa was a liaison officer with
UNAMIR. In addition, Pascal Niyonsenga was nicknamed “Chuck Norris”. According to the
witness, there was no militia called Turihose. The majority of the Rwandan armed forces
supported the Arusha Accords, as they were losing the war to the RPF. Steps were thus taken
at the highest level to ensure implementation.**®

Kabiligi Defence Witness LAX-2

285. Witness LAX-2, a Hutu army officer in Ruhengeri prefecture, testified that Kabiligi
did not chair or attend a meeting there on 15 February 1994. As a high ranking officer, he
would have been informed about it and attended it if it had occurred. Furthermore, army and
gendarmerie officers would not attend joint meetings, except in case of war, and there was a
lull in fighting at the time. The witness, who knew Witness XXQ, did not see him in
Ruhengeri in February 1994,

Kabiligi Defence Witness FB-25

286. Witness FB-25, a Hutu army officer in Ruhengeri in early 1994, was unaware of a
Ruhengeri meeting chaired by Kabiligi on 15 February 1994. Given the rank of the witness,
he would have attended such a meeting had it occurred. Joint meetings of the army and
gendarmerie occurred only in wartime. Junior officers, such as Witness XXQ, would never
have replaced the gendarmerie’s commanding officer in this kind of meeting. The witness
was not aware of Major Ndekezi serving in Ruhengeri and said that Second Lieutenant
Niyonsenga was known as “Chuck Norris”. Witness FB-25 was not aware of telegrams sent
to convene the 15 February meeting or to start a genocide on 23 February 1994. Moreover,
weapons would not be distributed to civilians in Ruhengeri prefecture because it was not on
the frontline.>?® ‘

Kabiligi Defence Witness YUL-39

287. Witness YUL-39, a Hutu, was an army officer based in Ruhengeri prefecture in
February 1994. He denied that there was a meeting of the command on 15 February and that

325 T, 26 September 2006 pp. 8-10. Witness LX-65 did not know any gendarme called Niyitegeka.

326 T, 3 October 2006 pp. 16-27; T. 5 October 2006 pp. 38-40; Kabiligi Defence Exhibit 102 (personal
identification sheet).

327 T, 9 November 2006 pp. 82-85; T. 10 November 2006 pp. 1-4, 23; Kabiligi Defence Exhibit 108 (personal
identification sheet).

328 T, 13 November 2006 pp. 3-7, 31-34; Kabiligi Defence Exhibit 109 (personal identification sheet).
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Kabiligi came to Ruhengeri via helicopter. It would have been impossible, given the
witness’s rank, for such a meeting of the command to have taken place without his
knowledge. He testified that no telegrams about a meeting or a genocide were received. No
orders were issued for weapons to be distributed to civilians. Furthermore, there was no
militia known as Turihose. The witness said it was impossible for an officer with Witness
XXQ’s functions to have replaced his commander at the alleged meeting.’?

Kabiligi Defence Witness RX-6

288. Witness RX-6, a Hutu, was an employee at the Ministry of Defence in February 1994.
He previously worked in the secretariat of the general staff of the army and was familiar with
the practice of incoming and outgoing messages. According to the witness, there was no
message on 22 February 1994 to all units to cancel the military operation on 23 February. If
such a message had been sent, his department in the Ministry of Defence would have
received it as well.”*

Nsengivumva Defence Witness BRA-1

289. Witness BRA-1, a Tutsi and former soldier in the RPF, testified that he knew Witness
XXQ well since they attended the same school and were imprisoned together in Rwanda.
Witness XXQ told Witness BRA-1 that he was going to testify against several accused in
Arusha, including Kabiligi, Nsengiyumva and Augustin Bizimungu. According to Witness
XXQ, his testimony was not truthful because he did not always know the people he testified
against, including Bizimungu, but he knew Kabiligi. After agreeing to testify in Arusha,
Witness XXQ received special treatment at the prison.”*!

Deliberations

290. Witness XXQ was the only witness to testify about the alleged meeting, chaired by
Kabiligi, on 15 February 1994 in Ruhengeri prefecture.’* His evidence seemed consistent.
However, he was convicted and sentenced to death in Rwanda in March 2001 for his role in
the genocide and his appeal was pending at the time of his testimony.’®® The Kabiligi
Defence submits that this gave him an incentive to falsely testify against Kabiligi. It points to
Witness BRA-1 who testified that Witness XXQ told him that he gave false testimony against
Kabiligi, among others, and that Witness XXQ subsequently received special treatment in
prison. The Chamber does not find Witness BRA-1’s testimony entirely convincing because
he did not remember important details of his conversations with Witness XXQ.334 Moreover,
he stated that Witness XXQ testified between January 2003 and February 2004, while the

2% T, 15 November 2006 pp. 27-37, 64-65, 70; Nsengiyumva Defence Exhibit 110 (personal identification
sheet). :

3307, 6 November 2006 pp. 3-4, 6, 9-10, 36; Kabiligi Defence Exhibit 104 (personal identification sheet).

31T, 5 April 2006 pp. 58-63; T, 6 April 2006 pp. 13-18; T. 29 May 2006 pp. 7, 33-37, 39, 41-45; Kabiligi
Defence Exhibit 171 (personal identification sheet).

332 The Chamber notes that there is no trace of the genocide planning telegram he testified about.

333 T. 12 October 2004 pp. 11-12, 48-49; Kabiligi Defence Exhibit 85 (Judgment of 16 August 2001 rendered by
the Military Court in Rwanda), p. 201.

334T. 6 April 2006 p. 17.
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witness in fact appeared before the Chamber in October 2004. This said, in view of his
conviction and appeal, the Chamber considers the testimony of Witness XXQ with caution.’®

291. Witness XXQ claimed that he attended the meeting chaired by Kabiligi as the
representative of the Ruhengeri gendarmerie squadron commander who was absent.
Witnesses LX-65, LCH-1, LAX-2, FB-25, YUL-39 and RX-6, who were either senior
military officers in Ruhengeri prefecture or at headquarters in Kigali, stated that Witness
XXQ’s was too junior in rank to represent the commander. According to Witness FB-25, it
would be unusual for all the more senior officers in the squadron, who could replace the
commander, to be absent at the same time. Apart from the absence of the commander, the
Chamber notes that no explanation was provided why Witness XXQ would replace the
commander at such an important meeting including high level representatives of the
Rwandan army and gendarmerie in Ruhengeri.

292. The six Defence witnesses mentioned above contradicted other aspects of Witness
XXQ’s testimony. These include the origins and transmission of the telegrams announcing
the meeting and the identity and functions of the other alleged participants at the meeting.
Indeed, some of the witnesses, for example Witness FB-25, doubted whether the gendarmerie
unit, to which they belonged, would have been invited to such a high level planning
meeting.>*® The Chamber has taken into account that the former officers had an interest in
distancing themselves from a genocide planning meeting given their admission that they
would have participated in a meeting of officers at such a senior level.””’ Nevertheless, their
evidence raises some doubts about the credibility of Witness XXQ’s testimony.

293. The Chamber has considered Witness XXQ’s statements to Tribunal investigators and
Rwandan authorities. It appears that the witness first mentioned this meeting in a letter to
Rwandan military prosecutors, dated 7 July 2000, around the time of his trial, in which he
inculpated senior Rwandan military officers in the planning of the genocide.’®® The witness
claimed that he discussed the incident and the role of Kabiligi and others in a statement made
to Rwandan authorities in August 1994.*° There is no record of this statement before the
Chamber to corroborate this. The witness, who in giving such a statement would have
effectively admitted to participation in planning the genocide, was not charged of that crime
during his trial in 2001, and there is no reference to the meeting in the judgment. The
Chamber is therefore not convinced that he mentioned this event to Rwandan authorities in
1994.

294. In cross-examination, the Kabiligi Defence suggested that Witness XXQ had
contacted the Rwandan military prosecutors in the hope of avoiding conviction for genocide
for which he was being tried. The witness denied this. He stated that he wrote the July 2000
letter after he learnt of Kabiligi’s arrest and because he wanted to assist the course of justice.

335 The Chamber had cause for further concerns about the credibility of Witness XXQ. He admitted that during
his time in the army, he had several allegations of indiscipline which led to his appearance before several
military investigation commissions. These included allegations that he was pro-RPF. See T. 11 October 2004 pp.
2, 4-5, 28; T. 12 October 2004 pp. 20-22.

336 T, 13 November 2006 pp. 6-7, 32-33.

337 In this connection, the Chamber has noted that according to Witness RX-6, no mass killing of Tutsis occurred
in Rwanda in 1994. According to the witness, Tutsi members of the population were fleeing as RPF soldiers
were killing civilians while the army was fighting to halt the RPF advance. See T. 6 November 2006 p. 22.

38 T 12 October 2004 pp. 49-50, 76.

39 T. 12 October 2004 pp. 11-12, 48-49.
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The aim of his letter was to ensure that this Tribunal would learn about this evidence since it
seemed unhke?/ that the Rwandan officials that took his August 1994 statement would have
transmitted it.

295. Witness XXQ’s pro justitia statement to Rwandan prosecutors in October 2000
extenswely dlscussed Kabiligi’s 15 February 1994 genocide planning meeting in
Ruhengeri.**! The transcripts of those interviews on 30 and 31 October reflect the contents of
the pro justitia statement. Taken as a whole, the statement and 1nterv1ew transcripts were
generally consistent with the witness’s testimony before the Chamber.**

296. In his only statement to Tribunal investigators in August 2003, the witness did not
mention Kabiligi participating at the 15 February 1994 meeting in Ruhengeri. This particular
statement discusses Witness XXQ’s activities between September 1990 and June 1994,
including the postings he held as an officer in various parts of Rwanda. They include his
initial assignment to, transfer from and subsequent return to Ruhengeri. The statement also
makes various allegations against Lieutenant Bizumuremyi, Lieutenant Colonel
Nsengiyumva, Captain Hasangeniza and Lieutenant Colonel Bivugabagabo but does not
mention the meeting. In his October 2000 statements, Witness XXQ had implicated Captain
Hasangeniza and Lieutenant Colonel Bivugabagabo as participants in the Ruhengeri meeting.
On its own, the Chamber considers that this omission is not fatal to Witness XXQ’s
credibility because it is possible that the Tribunal investigators did not specifically ask him
about the meeting.>*’

297. However, viewed in context of its overall significance, the omission is important
given the highly incriminating description of Kabiligi’s alleged role in planning the Rwandan
genocide at the Ruhengeri meeting which the witness recounted, in great detail, in his earlier
October 2000 pro justitia statement. This is particularly so in light of Witness XXQ’s claim
that he wrote a letter in July 2000 to Rwandan authorities precisely because he wanted to
share his knowledge about that important meeting with the Tribunal. Furthermore, the
Chamber recalls that the witness insisted that his initial statement regarding this meeting
dated back to August 1994, The Chamber is therefore left with doubts about the reliability of
the witness’s testimony.

298. More importantly, Marchal testified that he was meeting with Kabiligi and others in
Kigali on 15 February. His account of the meeting is credible and corroborated by an entry in
his diary written contempéraneously with the events. The Chamber observes that the diary
did not exphc1tly mention T‘Kablllgl” only that the G-3 officers of the army and gendarmerie
were present.”** The Chamber accepts Marchal’s explanation that this was military shorthand

3401 12 October 2004 pp. 9-15.

341 K abiligi Defence Exhibit 83 (Pro Justitia Statement of 31 October 2000).

*2 Kabiligi Defence Exhibit 82 (Procés Verbal of 30 October 2000); Kabiligi Defence Exhibit 84
(Transcription of the Procés Verbal of the Rwandan Ministry of Justice — Parquet General, dated 30 and 31
October 2000).

343 T. 11 October 2004 pp. 3-5; T. 13 October 2004 pp. 85-88. Nsengiyumva Defence Exhibit 61 (statement of
12 August 2003).

344 See Kabiligi Defence Exhibit 124 (Extract from Colonel Marchal’s diary for 15 February 1994); T. 30
November 2006 p. 12. Marchal made the following entry in his diary: “10 a.m.: Visit for interview or discussion
with minister of national defence, with the two chiefs of staff of the Rwandan armed forces, of the gendarmerie,
the G3 officers of the Rwandan armed forces and the gendarmerie, Colonel Bagosora, the Kigali sector
commander, the liaison officers in the general staff or sector officers, as well as of the force. Very interesting
discussions, open and constructive. Second meal at Pegasus. ... 3:30 p.m.: we went on to another activity”.
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instead of naming them.>** It also accepts that he knew Kabiligi.**® Finally, the Chamber has
noted Marchal’s evidence that he could not recall Kabiligi requesting authorisation to use a
helicopter to fly to Ruhengeri, and that there was no such authorisation.>*’

299. The Prosecution suggests that Witness XXQ might have been mistaken about the date
of the meeting. However, the witness insisted that it occurred on 15 February 1994 and
offered several reasons for his certainty of the date for the meeting.>*® In the Chamber’s view,
Marchal’s evidence raises serious doubt about the credibility of Witness XXQ’s testimony
concerning Kabiligi’s participation in the meeting.

300. The Prosecution has also argued that Witness XXQ’s testimony about 15 Februa
1994 is reliable because it “mirrors other pieces of evidence brought before the Chamber” >*°
This submission is not persuasive. There may well have been other activities in February
which may be seen as similar preparations as the 15 February Ruhengeri meeting. However,
this does not alter the Chamber’s finding that Kabiligi was not there. Consequently, the
Prosecution has not proven this allegation beyond reasonable doubt.

301. During the course of the trial, the Chamber ruled that Kabiligi had received adequate
notice of Witness XXQ’s allegations in the Pre-Trial Brief.”’ % Regarding the Prosecution’s
alleged procedural impropriety, the Chamber concluded that the exclusion of Witness XXQ’s
testimony was not appropriate and that the Kabiligi Defence should have requested such a
remedy before the witness appeared to testify.>>! In view of the Chamber’s findings, there is
- no need to revisit these decisions.

2.4.5 Meeting at Gisenyi MRND Headquarters, February 1994
Introduction

302. Each of the Indictments alleges that army officers from the north of Rwanda saw their
power erode as a result of the Arusha Accords and therefore began to exacerbate the
discourse of ethnic hatred and violence. The Prosecution points to a meeting at MRND
headquarters in Gisenyi p}efecture in February 1994 where Nsengiyumva and Bagosora
spoke. Reference is made to Witness XBM.>?

303. The Bagosora Defence argues that it did not receive adequate notice of this event. The
Nsengiyumva Defence points to the Chamber’s prior exclusion of Witness XBM’s testimony

345 T. 5 December 2006 p. 52.

346 T, 30 November 2006 pp. 14-15.

7 1d. 5-14.

348 See the summary of Witness XXQ’s evidence above about him attending court, relating Kabiligi’s meeting to
a previous meeting, and the witness’s departure for Kigali.

34 prosecution Closing Brief, para. 1575 (intelligence reports, military alert, other meetings, killing of Martin
Bucyana).

350 Decision on Exclusion of Testimony Outside the Scope of the Indictment (TC), 27 September 2005, paras.
13-14.

33! Decision on Kabiligi Motion for Exclusion of Evidence (TC), 4 September 2006, paras. 19-21; Decision
Reconsidering Exclusion of Evidence Related to Accused Kabiligi (TC), 23 April 2007, para. 37.

%52 Bagosora Indictment, para. 5.9; Kabiligi and Ntabakuze Indictment, para. 5.9; Nsengiyumva Indictment,
para. 5.8; Prosecution Closing Brief, paras. 41, 491, 496, 1057, 1059-1060, 1575, pp. 714, 794, 851.
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about this meeting in relation to Nsengiyumva. Both Defence teams submit that his evidence
is uncorroborated and not credible.>>

Evidence LO&E4LS

Prosecution Witness XBM

304. Witness XBM, a Hutu CDR party member from 1992 to 1994, testified that he
attended a meeting at MRND headquarters in Gisenyi prefecture in February 1994. At least
500 people were present, including Jean-Bosco Barayagwiza and Hassan Ngeze, both of
whom represented the CDR; Nsengiyumva; Bagosora, who represented the MRND; about
400 or 500 CDR party members; MRND party members; members of the general population;
and some soldiers. Barayagwiza was the first of three speakers. He announced the CDR’s
decision to change its position and accept the parliamentary seats offered to it because the
CDR needed to monitor the plot between the RPF and its accomplices in Agathe
Uwilingiyimana’s government in Kigali. Barayagwiza asked the Gisenyi population to erect a
roadblock to prevent foodstuff and beer from reaching Kigali. He also claimed to have
evidence that the Tutsis possessed firearms and were prepared to kill the Hutus, prompting
him to request that most Hutu youths be given firearms training for self-defense.*™*

305. After Barayagwiza’s speech, Nsengiyumva said he was pleased that Gisenyi
prefecture had fewer accomplices than Kigali because they had been chased from Gisenyi. He
said that if the Gisenyi population noticed accomplices in the future, it should call on soldiers
to intervene. A strategy had been adopted to solve the problem once and for all if the issue of
accomplices and plots against the country came up again.’*’

306. Bagosora spoke last and complained about the ruling regime. Agathe Uwilingiyimana
had convened a meeting with Faustin Twagiramungu and senior officers to ask them to oust
President Habyarimana, but soldiers from the north rejected this idea. The RPF was prepared
to assassinate Habyarimanﬂ and start a war. He ended his speech by promising to fulfil
Barayagwiza’s wish to train the youth.*>*

Bagosora

307. Bagosora denied atténding a meeting of MRND and CDR officials in February 1994,
adding that, if he had participated in such a meeting, there would have been news accounts.””’

Deliberations

308. Witness XBM was, the only witness to testify about the alleged participation of
Bagosora in a meeting at MRND headquarters in Gisenyi prefecture in February 1994. He
mentioned the incident in his statement to Tribunal investigators in February 2003.>** The

353 Bagosora Closing Brief, paras. 673, 676-686, 689, 691, 1407, 1623-1625, 1627, 1885-1888, 2191, pp. 348,
350-351, 372; T. 30 May 2007 pp. 5-6; Nsengiyumva Closing Brief, paras. 594, 1245, 1260, 2017; T. 31 May
2007 p. 43. The Kabiligi and Ntabakuze Defence teams do not address this specific allegation.

354 7,14 July 2003 pp. 21-24; T. 15 July 2003 pp. 6-9; Prosecution Exhibit 80 (personal identification sheet).

355 T, 14 July 2003 pp. 22-23; T. 15 July 2003 pp. 7, 9.

356 T, 14 July 2003 pp. 23-24; T. 15 July 2003 pp. 8-10.

7T, 1 November 2005 pp. 67-68; T. 14 November 2005 p. 11.

358 Bagosora Defence Exhibit 26 (statement of 28 September 2003).
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Chamber has expressed reservations about other aspects of his testimony (I111.2.4.2; 111.3.6.7;
111.4.2.4) and views his testimony on this event with caution.

309. The Prosecution submits that the evidence of Witness XBM is corroborated by Alison
Des Forges, who testified about common themes in the writings of Bagosora. The
Prosecution notes that the themes expressed during the meeting are similar to his other
writings.>*® In the Chamber’s view, this is not sufficient to substantiate that the meeting in
fact occurred or that Bagosora participated in it. It is also notable, given the size of the crowd,
that only Witness XBM testified about this event and that there are no other contemporaneous
accounts of the meeting.

310. The Chamber has also noted the difference between the witness’s statement in
February 2003, in which he described himself as an official of the MDR party, and his
testimony which reflects that he was an active member of the CDR party.*®® As discussed
below (I11.3.6.7), the Chamber does not consider the explanation for his failure to mention his
CDR affiliation in his statement convincing since his party affiliation is the main reason he
attended this and other meetings central to his testimony.**’ While it remains possible that the
witness attended the alleged meeting as a member of the general population, the discrepancy
about his party affiliation as well as his explanation for it raise further questions about his
credibility. The Chamber declines to accept his account of this meeting without adequate
corroboration. Accordingly, the Prosecution has not proven beyond reasonable doubt that
Bagosora attended a meeting at MRND headquarters in Gisenyi prefecture in February 1994.

311. The Chamber held, during the trial, that Bagosora had adequate notice of this
allegation. In view of the Chamber’s findings, it need not revisit the Bagosora Defence
arguments concerning the pleading of this incident in his Indictment.**

2.4.6 Butare Meeting, February 1994
Introduction

312. Each of the Indictments alleges that as part of their activities to orchestrate the
genocide, the Accused established lists of people to be killed. In particular, the Prosecution
contends that Bagosora and Nsengiyumva helped prepare such a list at a meeting in Butare
prefecture in February 1924. Shortly thereafter, 33 Tutsis on the list were abducted and
killed. Many other Tutsis' were also allegedly killed in various communes in Gisenyi
prefecture, based on the listidrawn up in Butare. Reference is made to Witness XBH >

*% Prosecution Closing Brief, para. 1059.

360 Bagosora Defence Exhibit 26 (statement of 28 September 2003).

! Witness XBM explained that he remained a clandestine member of the MDR party and unwillingly joined
the CDR party (I11.3.6.7). He also suggested that the investigators failed to ask him about his party affiliation.
However, it follows from his statement that he was questioned on this matter.

362 The Chamber’s conclusion that Bagosora had notice of his participation in the meeting is found in Decision
on Bagosora Motion For the Exclusion of Evidence Outside the Scope of the Indictment (TC), 11 May 2007,
paras. 58-60. However, Nsengiyumva’s request to exclude this evidence was granted. See Decision on
Nsengiyumva Motion For Exclusion of Evidence Outside the Scope of the Indictment (TC), 15 September 2006
p. 22.

363 Bagosora Indictment, paras. 5.1, 5.36, 5.40; Kabiligi and Ntabakuze Indictment, paras. 5.1, 5.27, 5.31;
Nsengiyumva Indictment, paras. 5.1, 5.25, 5.29; Prosecution Closing Brief, paras. 46-48, 471-472, 491, 505,
571-577, 585, 1038-1041, pp. 709-710, 731-732, 734-735, 789-790, 809, 811-812, 847-848, 865-866, 868-869.
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313. The Bagosora and Nsengiyumva Defences reiterate that these allegations were not
sufficiently pleaded in the Indictments. They further argue that Witness XBH lacks
credibility and is contradicted by his own statements and Witnesses Alphonse Higaniro, BK-
1, KYZ-1 and LIQ-1.3¢

Evidence

)

-t

L0841
Prosecution Witness XBH

314. In March 1993, Witness XBH, a Hutu, started working for Captain Idelphonse
Nizeyimana who lived in Butare prefecture. Bagosora and Nsengiyumva came to
Nizeyimana’s home for a meeting in February 1994. Bagosora arrived around 7.00 p.m. in a
blue Toyota, and Nsengiyumva about 10 minutes later in a white Hilux double cabin pickup.
Both wore military fatigues and had escorts. The witness served them food and, after the
meal, Nizeyimana introduced him to Bagosora and Nsengiyumva, asking him to join the
three of them at the table. Nizeyimana stated that those responsible for the killing of Martin
Bucyana in Butare prefecture should be arrested and killed. Bagosora said that important
Hutus were being killed and proposed that they prepare a list of Tutsis to be targeted, starting
with intellectuals and traders, before going on to others. Everyone suggested names as
Nsengiyumva wrote down the list. They eventually completed a list containing names of
about 100 Tutsis.>® i

315.  After Nsengiyumva compiled the list, five or six photocopies were made. Bagosora,
Nsengiyumva and Nizeyimana each took a copy. They instructed Witness XBH to deliver the
three remaining lists to Lieutenant Bizumuremyi, who was the commander of the Butotori
Military Camp in Gisenyi, another to conseiller Faziri of the Gisenyi sector, and the last to
Faustin Bagango, the bourgmestre of Nyamyumba commune in Gisenyi. Bagosora promised
the witness that he would secure him an important job at the Bralirwa factory once the Tutsis
on the list were killed.**

316. A few days later, soldiers acting on the orders of Nizeyimana arrested 33 Tutsi men,
women and children in Butare for their alleged role in Bucyana’s killing and transported them
in a blue Daihatsu truck first to Nizeyimana’s house and then to SORWAL match factory,
where they spent the night.*’ The witness did not participate in the arrests. The next day,
Witness XBH and Alphoﬁse Higaniro, the director of SORWAL, escorted a convoy of
vehicles to Gisenyi Town. The Tutsis were in one of the vehicles. The convoy stopped and

34 Bagosora Closing Brief, paras. 126-127, 175, 605-618, 1539-1540, 1589-1590, 1623-1625, 1671, 1673, pp.
342-344, 357; Nsengiyumva Closing Brief, paras. 27, 34-35, 38, 47-50, 52, 151, 286, 539, 600-613, 658, 664,
686, 850-876, 1045-1048, 1066-1067, 1075-1076, 1085-1086, 1093, 1312, 1337-1369, 1382-1392, 1395-1422,
1953, 1992-1997, 2387-2389, 2541-2542, 2547-2552, 2573-2594, 2595-2597, 2603-2605, 2607-2609, 3148-
3150.

35T, 3 July 2003 pp. 13-22; T. 4 July 2003 pp. 29-31, 33, 35-46, 48; T. 7 July 2003 pp. 34, 45-47; Prosecution
Exhibit 63 (personal identification sheet). Bralirwa was a local beer manufacturing company. The 100 Tutsis on
the list included Safari Nyambwega and his mother Therese, a Tutsi lady called Mukarugambwa, Butira, and
Safari who worked at the Bralirwa factory, Nehemi Munyensanga, Jean-Bosco Rwagasore, Vincent Kayihura,
Danie! Hamuli who was a judge in Rewerere commune, Mukabutare, Munyengabe, and Léonidas Baganahe.
38T, 3 July 2003 pp. 21-22, 27; T. 4 July 2004 pp. 40-47. The transcripts occasionally mention “Nyamnyumba”
or “Nyumba”, but the correct reference is Nyamyumba commune. See Prosecution Exhibit 67 (Map of Gisenyi).
367 SORWAL was a matches manufacturing company. Witness XBH said the Tutsis spent the night in another
truck there, wedged between cartons of matches. See T. 3 July 2003 pp. 14, 22-23; T. 4 July 2003 p. 53.
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waited at the house of Jean-Bosco Ndarugorogoye — a local trader who was assisting them.
Another vehicle transported soldiers who subsequently took the Tutsis to the Butotori
Military Camp in a Daihatsu. The witness later overheard a telephone conversation between
Ndarugorogoye and Lieutenant Bizumuremyi confirming that they had been executed. He
also thought that the bodies had been thrown into a lake close to the military camp to hide the
identities of those killed. Witness XBH stayed in Gisenyi for seven days and delivered the
lists that had been drawn up in Butare to Lieutenant Bizumuremyi and bourgmestre
Bagango.368

317. After a meeting at Umuganda Stadium on the morning of 8 April, Witness XBH
drove with Bizumuremyi to Nyamyumba commune and attended a meeting of about 100
persons chaired by Bourgmestre Bagango at the Rushubi sector office. Some Interahamwe
indicated a readiness to attack Tutsis but complained about lack of weapons. Bizumuremyi
and Bagango offered guns (Kalashnikov rifles) and grenades. The witness, along with 17
others that included three soldiers, some civilians and members of the civil defence, then left
to start the killings. His group’s objective was to kill eight Tutsis from the list drawn up in
Butare, starting with the officials and traders. The witness led the group that then located and
killed seven of them.

318. They found Jean-Bosco Rwagasore, a Tutsi who was also on the list, at the Bralirwa
factory on 9 April but a group of Interahamwe took him to be killed. That evening, Witness
XBH went to Rubavu commune and informed Conseiller Faziri that they had accomplished
their mission. Faziri explained that everyone on his own list had been killed except Daniel
Hamuli, whom they could not locate >%

319. When Witness XBH returned to Butare, he informed Nizeyimana who then phoned
Bagosora and Nsengiyumva to report that the list had been distributed and 33 Tutsis killed.
That weekend, Bagosora, Nsengiyumva and Higaniro visited Nizeyimana, who asked the
witness to give them an oral briefing. Afterwards, Bagosora and Nsengiyumva commended
him on his bravery.*”

320. Sometime in May 1994, the witness saw Nsengiyumva in Rubavu commune
following an incident where a local resident fired at some Interahamwe after refusing to
surrender Tutsi civilians hiding in his home. Nsengiyumva demanded that the Tutsis be
handed over and taken to the Commune Rouge, a cemetery in Gisenyi prefecture where Tutsis
were killed.””!

Bagosora

321. Bagosora expressed his surprise that someone like Witness XBH would be centrally
involved in a meeting with two colonels and a captain, and that Nsengiyumva would have
acted as secretary in their presence. Bagosora denied having asked for or seen in 1994, lists
that would be used to eliminate Tutsis. He also observed that the witness’s allegation about
the killing of the 33 Tutsis was uncorroborated and suggested that there would have been
witnesses and grieving family members had such an event taken place.’”

368 T3 July 2003 pp. 22-26; T. 4 July 2003 pp. 47-54; T. 7 July 2003 pp. 1-6, 9-11, 13-16, 18-19, 48.
369 T, 3 July 2003 pp. 33-41, 51-53, 58-60, 63; T. 4 July 2003 pp. 8-9; T. 7 July 2003 pp. 54-56, 61-62.
70T, 3 July 2003 pp. 26-27; T. 7 July 2003 pp. 18-19.

STUT. 3 July 2003 pp. 41-46, 65; T. 7 July 2003 pp. 65-66.

372 T, 31 October 2005 pp. 74-75; T. 14 November 2005 p. 12.
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Nsengiyumva LG&3S

322. Nsengiyumva denied ever visiting Butare in 1993 and 1994. He knew Captain
Nizeyimana from their days at Camp Kanombe but did not have any special relationship with
him. Nsengiyumva had never been to his home and denied ever seeing Witness XBH before
this trial. According to Nsengiyumva, he had never met with Bagosora to draw up a list of
Tutsis to be executed. The suggestion that he, as a colonel, took notes in the presence of a
more junior captain was strange and contradicted the military’s seniority rule.’”

323. Bizumuremyi was not in Gisenyi in February 1994, nor was he ever commander of
the Butotori site. Had Nsengiyumva drawn up a list, as Witness XBH alleged, he would have
delivered it to Bizumuremyi himself instead of asking the witness to do so. There was no
record of the 33 Tutsis that were allegedly abducted and killed. The witness’s suggestion that
Nsengiyumva returned to Butare prefecture to receive a briefing on killings conducted in
Gisenyi, where he was based, was illogical >’

324. Nsengiyumva denied that there was a rally at Umuganda Stadium on the morning of 8
April 1994. Furthermore, Bizumuremyi did not distribute any weapons. No Kalashnikov
rifles were used in Gisenyi as only G3 and R4 rifles were available to soldiers and the
gendarmerie. Nsengiyumva had never heard of any of the three soldiers that Witness XBH
allegedly worked with to carry out killings. He had also no knowledge of any of the persons
he was alleged to have killed, nor did he order their deaths.>”®

Nsengiyumva Defence Witness Alphonse Higaniro

325. Alphonse Higaniro, a Hutu, resided in Butare prefecture between 1992 and 1994 and
was director-general of SORWAL. He was a friend and neighbour of Captain Nizeyimana but
did not know Witness XBH. Higaniro stated that he never met Bagosora or Nsengiyumva at
Nizeyimana’s home. On the day Bucyana was killed, Higaniro left Butare prefecture for two
weeks, which meant that he could not have participated in the killing of the 33 Tutsis.
SORWAL owned a blue Daihatsu truck that could take between 20 and 30 persons but
Higaniro3 %enied any involvement in drawing up a list or in transporting Tutsis to execution in
Gisenyi.

Nsengiyumva Defence Witness BK-1

326. Witness BK-1, a Hutu from Nyamyumba commune in Gisenyi prefecture, testified
that he knew Witness XBH well as they attended primary school and played football
together. Around Easter in 1993 and in April 1994, they saw each other but Witness XBH
never mentioned having moved to Butare prefecture.®”’

327. Witness BK-1 confirmed that Faustin Bagango was bourgmestre of Nyamyumba
commune but denied that he was involved in any killings. In fact, some days after
Habyarimana’s death, Bagango publicly reprimanded certain assailants, including Witness

33 T, 9 October 2006 pp. 2- 8, 54; T. 11 October 2006 p. 7.

374 T. 9 October 2006 pp. 3-5.

5 1d pp. 5-8, 41.

376 T, 2 October 2006 pp. 19-23, 33-36; Nsengiyumva Defence Exhibit 211 (personal identification sheet).

77T, 6 July 2005 pp. 3-14; T. 11 July 2005 p. 26; Nsengiyumva Defence Exhibit 86 (personal identification
sheet).
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XBH, who were suspected of killing Tutsis. Subsequently, the suspects rallied and suggested
that Nsengiyumva and Bagango, among others, were enemy accomplices because they either
were opposing the killings of Tutsis or were providing them safe haven.’’®

Nsengiyumva Defence Witness KYZ-1 LOE3E

328. Witness KYZ-1 was a trader in Gisenyi Town in 1994 who knew Jean-Bosco
Ndarugoragoye well. She did not know Witness XBH but was familiar with Alphonse
Higaniro from his work at the factory where her family obtained supplies of matches.
Higaniro never visited Ndarugoragoye’s home or business between February and April 1994,
nor did he or his partners ever bring 33 Tutsis there. Someone like Higaniro, who was well
known, would not have been hosted in Ndarugoragoye’s home without the witness’s
knowledge. She never met Nsengiyumva.’”

Nsengiyumva Defence Witness L1Q-1

329. Witness LIQ-1, who lived in Nyamyumba commune in 1994, worked in Bralirwa in
Gisenyi prefecture for over a decade. Witness XBH and his family were acquainted as they
attended the same church. The witness also knew Jean-Bosco Rwagasore. On the evening of
7 to 8 April 1994, Interahamwe severely beat Rwagasore and left him to die in his home. The
witness later learned that the Interahamwe bumed him there. Witness LIQ-1 assisted in
Rwagasore’s burial and maintained that he was never abducted from the Bralirwa factory.**

330. He also learned from gacaca sessions that Jean Marie Vianney Bembereza, who was
detained at the Gisenyi prison, had confessed to killing Rwagasore and sought forgiveness
from his family. The witness knew all the people Witness XBH alleged had been killed. At
least one of them was still alive and spoke occasionally with Witness LIQ-1 38

Deliberations

331. Witness XBH was the only Prosecution witness to testify about the alleged meeting at
Captain Idelphonse Nizeyimana’s house in Butare prefecture in February 1994 where lists
were made, and about the subsequent killing of 33 Tutsis in Gisenyi prefecture. At the time of
his testimony, he was serving a sentence of 20 years imprisonment in Rwanda, and the
Chamber views his testimony with caution.*®?

332. There are differences between Witness XBH’s statements to Rwandan authorities and
his testimony before the Tribunal. His conviction related to one killing, which he had
confessed to in a pro justitia statement to Rwandan authorities in October 1999. In that
statement, he affirmed that he had not committed any other crimes.*®® The Rwandan court
found that the witness’s disclosure of the circumstances surrounding that killing was a
mitigating factor when determining his sentence.’®* However, in his testimony to the Tribunal

378 T, 6 July 2005 pp. 20-22; T. 11 July 2005 pp. 19-21, 32-33, 37, 40-42.

Y9 T, 5 June 2006 pp. 25, 28-29, 30-32, 34, 38, 43-44; Nsengiyumva Defence Exhibit 183 (personal
identification sheet).

0 T, 19 June 2006 pp. 3-11, 14-15, 28-29; Nsengiyumva Defence Exhibit 188 (personal identification sheet).
3817, 19 June 2006 pp. 10-14, 16, 19-24, 29-30, 33.

382 Bagosora Defence Exhibit 24 (Rwandan judgment of Witness XBH, dated 27 October 2000).

383 Bagosora Defence Exhibit 21 (statement of 8 October 1999), p. 20.

384 Bagosora Defence Exhibit 24 (Rwandan judgment of Witness XBH, dated 27 October 2000), p. 68.
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in July 2003, Witness XBH acknowledged participating in several crimes, including helping
to draw up lists of Tutsis to be killed and escorting a convoy of 33 Tutsis that were apparently
taken from Butare prefecture to Gisenyi prefecture for execution. He also admitted to having
participated in the killing of seven other Tutsis over a two day period.

333.  When asked about this contradiction, the witness admitted lying to the Rwandan
authorities and stated that this was to avoid being sentenced to death.’®> While it might be
understandable that the witness would try to avoid a more severe sanction, his willingness to
mislead Rwandan judicial authorities for more favourable treatment raises some concerns
about his credibility. The Chamber also observes that Witness XBH is an alleged accomplice
of Bagosora and Nsengiyumva and may wish to shift guilt.

334. In his statement to Tribunal investigators in September 2002, Witness XBH stated
that he participated in the alleged meeting to draw up the list of Tutsis with only three other
individuals, namely Nizeyimana, Bagosora and Nsengiyumva. He explained that Bagosora
proposed drawing up the list. Also, the witness offered names while Nsengiyumva alone
wrote them down.>®® The witness maintained this position when he testified before the
Chamber in July 2003.

335. In his subsequent interview with Tribunal investigators in June and October 2004, the
witness stated that Bourgmestre Kanyabashi, Minister Augustin Ngirabatware, Alphonse
Higaniro and Félicien Kabuga had all attended the meeting and participated in making the
list.>®” As a result of this statement, the Chamber granted a Defence request to recall the
witness for further cross-examination.*®®

336. When Witness XBH testified before the Chamber for the second time in June 2005,
he gave a different account. He testified that it was Kabuga, not Bagosora, who had proposed
that a list be made. Higaniro, Kanyabashi and Nsengiyumva had then written the names
dictated by the others present.? % Regarding the difference in the number of participants at the
meeting, he explained that his prior testimony in 2003 focused only on the role of military
officers and omitted all references to “civilian” personalities.390 The witness added that he
had told a Tribunal investigator that he could not offer testimony against Ngirabatware or
Kabuga, because of a pact between Ngirabatware’s family and his family. He also simply
forgot to mention Kanyabashi and, in any event, the Tribunal investigator failed to ask
exhaustive questions and did not properly record his statement.””’

337. The Chamber does not find these explanations convincing. In particular, the witness
gave detailed testimony in July 2003 concerning how the February meeting unfolded,
including the arrival of the participants. He also confirmed the number of participants several

385 T 4 July 2003 pp. 4-5, 8-12, 16; T. 7 July 2003 p. 61; T. 20 June 2005 p. 12; T. 21 June 2005 p. 26.

3% Bagosora Defence Exhibit 20 (statement of 9 and 10 September 2002).

%7 Nsengiyumva Defence Exhibit 85 (statement of 3, 4 and 8 June and 5 and 6 October 2004).

%88 Anatole Nsengiyumva’s Extremely Urgent Motion to Recall Prosecution Witness XBH for further Cross-
Examination Pursuant to Rules 54, 90 (G), 73 (A), and 91 (B) of the Rules of Procedure and Evidence and
Articles 19 and 20 of the Statute, filed on 6 April 2005. The Chamber granted the motion in an oral decision.
See T. 18 May 2005 p. 7.

389 T, 21 June 2005 pp. 8-17, 27-28, 30-37, 39; T. 22 June 2005 pp. 17-21, 24, 27.

3% T, 21 June 2005 pp. 6, 20; T. 22 June 2005 p. 3.

17,21 June 2005 pp. 23-26, 43; T. 22 June 2005 p. 16.
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times during his examination in 2003.>> His assertion that he omitted Kabuga and
Ngirabatware due to a family pact illustrates the witness’s willingness to alter his account of
events for personal reasons. Furthermore, this account does not explain why he did not testify
in 2003 that Higaniro was present at the meeting. He did implicate Higaniro in relation to
other events in that testimony. His suggestion that this aspect of his testimony was not
properly recorded is therefore not convincing.

338. The discrepancies in Witness XBH’s testimony and statements concerning the
meeting as well as his explanations for them reduce his credibility.”® In addition, the
evidence of Witnesses BK-1, KYZ-1 and LIQ-1, while not definitive, raise additional
questions about the identity of the Tutsi victims mentioned by Witness XBH as well as that of
the perpetrators of the subsequent killings in Nyamyumba commune based on the Butare list.
Accordingly, the Chamber is not satisfied that the Prosecution has proven beyond reasonable
doubt that in February 1994 Bagosora and Nsengiyumva participated in a meeting in Butare
where a list was drawn up of Tutsis to be killed, shortly after which 33 Tutsi were abducted
and killed. Furthermore, given the Prosecution evidence, the Chamber has some doubts about
Nsengiyumva’s responsibility in relation to the alleged killings in April in Nyamyumba
commune and other parts of Gisenyi prefecture.

339. The Chamber held, during the trial, that Bagosora and Nsengiyumva had adequate
notice of these allegatlons In view of the Chamber’s findings, it need not revisit the Defence
arguments concerning the pleading of these elements in their respective Indictments.*

2.4.7 Senegalese Dinner, 4 April 1994
Introduction

340. The Bagosora Indictment alleges that on 4 April 1994, Bagosora said that the only
solution to the political impasse was to eliminate all the Tutsis. According to the Prosecution,
he made these comments at a dinner organised by the Senegalese contingent of UNAMIR in
Kigali while in the company of Luc Marchal and Roméo Dallaire. Reference is made to

2 See, e.g., T. 3 July 2003 p. 17 (“Mr. President: There were three persons or four persons present during that
conversation; is that so, Mr. Witness? The witness: There were three people. I was the fourth person, so there
were four of us.”); T. 4 July 2003 p. 38 (“Mr. President: ... In that house, on that evening, when you prepared
the meal and the lists eventually were drawn up, who was in the house except for Mr. Bagosora, Mr. Anatole
Nsengiyumva, your chief and yourself? Who else was in the house, please? The witness: No one else. Mr.
President: On that evening there were only four persons in the house? ... The witness: Yes.”); /d p. 41
(Bagosora Defence: “Q. So, from 8:00 onwards there were four of you ... Am Iright? A. Yes, that is correct.”).
33 1n addition, the Chamber notes that during his testimony in June 2005, Witness XBH asserted that a relative
of Bagosora and another individual had solicited him to change his statement for a bribe of three million
Rwandan francs. He further alleged that a staff member of the Tribunal also asked him to modify his statements
and to testify for the defence. Following these allegations, the Chamber ordered the Registry to investigate the
matter. The investigating panel concluded that Witness XBH’s allegations were not in any way credible. See T.
20 June 2005 pp, 14, 16-18; T. 22 June 2005 pp. 31-45, 48-55, 62-64; Bagosora Defence Exhibit 231 (Rapport
sur les allegations du témoin XBH relatives a des tentatives de lui faire changer son témoignage).

%4See Decision on Bagosora Motion for Exclusion of Evidence Outside the Scope of the Indictment (TC), 11
May 2007, paras. 54-57, 77; Decision on Nsengiyumva Motion for the Exclusion of Evidence Outside the Scope
of the Indictment (TC), 15 September 2006, paras. 10-12, 19, 22-24; Decision on Defence Objection to
Elements of Testimony of Witness XBH (TC), 3 July 2003.
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Dallaire and Expert Witness Filip Reyntjens.’*> The Bagosora Defence disputes the allegation
and refers to the testimony Marchal, Isabelle Uzanyinzoga and Babacar Faye.**®

Evidence

Prosecution Witness Roméo Dallaire

341. General Dallaire, the military commander of UNAMIR, testified that on 4 April 1994,
he attended a dinner at the Méridien Hotel in Kigali, organised by the Senegalese contingent
of UNAMIR in celebration of their national holiday. He sat at the same table as Colonel
Marchal, Bagosora and his wife, and some other persons. Dallaire overheard Bagosora state
that the region was faced with a Tutsi hegemony and that the Tutsis wanted to reclaim
power.*”’

342. During the dinner, Dallaire also observed Marchal and Bagosora in a conversation,
but did not hear the details since he was across from them and the music was loud. Sometime
before Marchal’s evacuation on 18-19 April, Marchal told Dallaire that Bagosora had stated
that the war was at hand and that “a final solution was going to happen”, involving
elimination of the Tutsis. Dallaire was not surprised that he was not informed immediately of
these comments, both because Marchal probably assumed that Dallaire was listening at the
time and because the comments were not different in kind from Bagosora’s general attitude
towards the Tutsis.**®

Prosecution Expert Witness Filip Reyntjens

343. Filip Reyntjens, an expert witness in Rwandan history, confirmed that he interviewed
Marchal for research purposes in July 1994. Marchal told Reyntjens that during the
Senegalese national dinner he heard Bagosora state that “the Arusha Accord was going to
lead nowhere, except to disaster, and that the only course of action would be to exterminate
all Tutsi”. This was subsequently reflected in Reyntjens book. In his testimony, he pointed
out that Marchal’s statements, in which he indicated confusion as to whether Bagosora had
predicted the final solution of the Tutsis, were given a long time after the interview.”*

395 Bagosora Indictment, para. 5.13; Prosecution Closing Brief, paras. 726-728, 1528, p. 716.

3% Bagosora Closing Brief, paras. 848-862, 1544, 1594, 1824, 1829, 1850, pp. 349-350.

3977, 19 January 2004 pp. 19-20; T. 22 January 2004 p. 46.

3% T. 19 January 2004 pp. 20, 21-22 (examination-in-chief: “... [Marchal] related to me a statement by Colonel
Bagosora that he heard and thought that I had heard also in regards to going to the ultimate solutions and clearly
indicating an ethnic war was at hand, and words to that effect. I don’t remember the exact words. ... The words
were in nature indicating that war was at hand and a final solution was going to happen. Judge Egorov: And
what was that final solution going to be? The witness: Well, it was directed towards that Tutsi ethnicity. And he
at times said Tutsis and at other times used the RPF, which was over 90 per cent Tutsi. He was demonstratively
hostile to the RPF on most occasions, anyway, although sometimes not overtly. But it was — they had been
talking about the Tutsi hegemony, and from what I gather, was a continuum of that point.”); T. 22 January 2004
pp. 45, 46-47 (cross-examination: “Q. Let us be clear here, General. Did you or didn’t you hear Bagosora say
that the Tutsis had to be eliminated? A. No I did not hear him say that. Q. ... Do you agree that ... Colonel
Marchal did not hear Bagosora say that Tutsis had to be eliminated? A. No. Colonel Marchal said that he had
heard Bagosora say so. Q. Are you sure that Colonel Marchal didn’t hear Bagosora say the RPF had to be
eliminated? A. It seems to me that it was the Tutsis. If it was a question of eliminating RPF we have to know
that the RPF was 95 percent Tutsi.”).

399 T, 15 September 2004 pp. 33 (quote), 34; T. 17 September 2004 pp. 15, 18-21; Bagosora Defence Exhibit 9
(Filip Reyntjens: Rwanda: Trois jours qui ont fait basculer I'histoire (1995), p. 22.
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Bagosora 40834

344. Bagosora attended the Senegalese dinner on 4 April at the invitation of Boubacar
Faye. He sat at the same table as Dallaire, Marchal, Mamadou Kane and his own wife,
Isabelle Uzanyinzoga. The conversation focused on Rwandan regionalism and ethnic
divisions. Bagosora also discussed the RPF’s unwillingness to continue the peace process and
predicted that the RPF intended to seize power through violent means. He denied discussing
the elimination of the Tutsis or the RPF, although he later stated that Marchal’s book
provided an accurate summary of what had been discussed during dinner.*®

Kabiligi Defence Witness Luc Marchal

345. Colonel Marchal, the Kigali sector commander of UNAMIR, confirmed that at the
Senegalese dinner on 4 April, he sat with Dallaire, Mamadou Kane, and Bagosora and his
wife. Bagosora, who sat next to Marchal, discussed the long-standing antagonism between
the Tutsis and the Hutus. Marchal was unable to recall whether Bagosora also called for the
elimination of the Tutsis or of the RPF. If Bagosora had made significant statements
regarding the elimination of the Tutsis, Marchal would have entered this into his diary the
same evening. No such entry had been made. He was uncertain whether he later informed
Dallaire of Bagosora’s utterances during the dinner.*”’

346. Marchal confirmed that he informed Reyntjens in July 1994 that Bagosora had
referred to the extermination of the Tutsis at this dinner. He made similar comments in a Pro
Justitia statement to the Belgian authorities in November 1995. Subsequently, he altered his
views on this event in a statement given to Tribunal investigators in 1997, stating that he was
uncertain whether Bagosora had used the term “Tutsi” or “RPF”. In 2001, he wrote a book
where he recounted his experiences at the Senegalese dinner. Marchal explained that his
conflicting reports were a result of genuine confusion he felt regarding the content of
Bagosora’s utterances at this event.*"?

Bagosora Defence Witness Isabelle Uzanyinzoga

347. Isabelle Uzanyinzoga, Bagosora’s wife, attended the Senegalese dinner on 4 April
with her husband. During their four hours there, she never left her husband’s side and heard
his every word. Shortly after arriving, they sat next to each other at a rectangular table.
Seated across from them were Dallaire and Marchal. A fifth individual that she could not
identify also sat at the table. Dallaire, Marchal and Bagosora discussed Rwanda’s ethnic
issues, and Bagosora stated that the RPF was preventing the installation of the Broad-Based
Transitional Government. Bagosora never said that the Tutsis or the RPF had to be
eliminated.*”

400 T 2 November 2005 pp. 15-20, 22-23 (“Q. To summarise, Colonel, that is, in relation to the Senegalese
ceremony, based on everything that has been said, can you tell the Court or summarise what you believe you
said during that ceremony? A. I believe that Marchal's book summarised everything. That is the summary that I
would have given. We did not talk about eliminating Tutsis; no such thing was said.”).

1 T4 December 2006 p. 37; Bagosora Defence Exhibit 361 (Extract from Colonel Marchal’s diary, given in a
Pro Justitia statement of 6 November 1995 to Belgian authorities), p. 2.

42 T 4 December 2006 pp. 38-43, 46-50; T. 6 December 2006 pp. 19-24; Bagosora Defence Exhibit 80
(statement of 11 February 1997), pp. 5-6; Bagosora Defence Exhibit 59 (Colonel Luc Marchal: Rwanda: La
Descente aux Enfers (2001), p. 213.

43 T 1 December 2005 pp. 2, 14-16, 44, 48-50, 60.
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Bagosora Defence Witness Babacar Faye

348. Lieutenant Colonel Faye, a Senegalese military officer assigned to UNAMIR, testified
that he invited Bagosora and his wife to the 4 April celebration of Senegal’s national day.
There was “great noise” throughout this celebration, due in part to the Ghanaian battalion’s
orchestra playing in an enclosed space, which resulted in loud conversations. When Bagosora
and his wife arrived, Faye seated them at the dignitaries’ table. He did not hear Bagosora
suggest that Tutsis be eliminated during the times he was with Bagosora on this evening.***

Bagosora Defence Witness Jacques Roger Booh-Booh

349. Jacques Roger Booh-Booh, the UN Special Representative to Rwanda, was a guest of
honour at the Senegalese National Dinner. He was not aware that Bagosora had attended this
event or made any derogatory statements during it.*"

Deliberations

350. It is undisputed that Bagosora attended the Senegalese National Dinner at the
Meéridien Hotel in Kigali on 4 April and that he discussed the Rwandan political situation, the
Arusha Accords, and the RPF with General Dallaire and Colonel Marchal who were seated at
his table. The main question for the Chamber is whether Bagosora, as part of a conversation
with Marchal, proposed eliminating the Tutsis as a solution to the political impasse between
the Rwandan government and the RPF.

351. Only Marchal heard the alleged remark. This is not surprising, given the loud music
that evening. Dallaire testified that Marchal told him about the conversation before 18 April.
The Chamber accepts his evidence even though Marchal did not recall mentioning this to
Dallaire. It follows from Dallaire’s testimony that he was not quite certain about the exact
words used by Marchal. He did not rule out that Bagosora had referred to the elimination of
the RPF and not the Tutsis but noted that the RPF was predominantly composed of Tutsis.**®

352. Marchal’s interview with Reyntjens in July 1994 was reflected in the book, published
the following year, where Reyntjens wrote that Bagosora had said that it was necessary to
exterminate all Tutsis.*”” Similarly, in a 1995 Pro Justitia statement given to Belgian
authorities on 29 November 1995, Marchal stated that Bagosora had referred to the
“elimination of Tutsis” during the Senegalese dinner. 498 Marchal testified that this wordmg
was influenced by the investigator’s lack of knowledge about the Rwandan situation.”

404 T, 28 March 2006 pp. 39-41. Faye testified that the Senegalese contingent commander, Colonel Seck, may
have been with Bagosora all evening, as he had invited Bagosora to the event. Seck would have informed Faye
if such an event had occurred but never did.

495 7. 21 November 2005 pp. 73-74, 78.

406 T, 22 January 2004 p. 47 (quoted above). In connection with its assessment of Dallaire’s testimony, the
Chamber has taken into account Bagosora Defence Exhibit 245 (Dallaire’s interview with Le Soir on 2
December 1995) as well as the reference to it in Bagosora’s testimony at T. 2 November 2005 pp. 21-24. It
notes that the interview was not put to Dallaire during his cross-examination.

47 Bagosora Defence Exhibit 9 (Filip Reyntjens: Rwanda: Trois jours qui ont fait basculer I’histoire (1995)), p.
22: “Lors d’une reception donnée par le contingent sénégalais de la MINUAR a [’occasion de la féte nationale
de leur pays, le colonel Bagosora disait devant plusieurs témoins que les accords d’Arusha n’offraient aucune
perspective et qu'il fallait exterminer tous les Tutsi”.

498 This Pro Justitia Statement was not entered as an exhibit but the relevant portion was read into the record
during Marchal’s cross-examination. See T. 4 December 2006 p. 38 (“In answer to your question regarding
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353.  When Marchal gave his statement to Tribunal investigators in 1997, he was uncertain
whether Bagosora had referred to the elimination of the RPF rather than the Tutsis but
maintained that Bagosora had predicted the elimination of Tutsis.*'° And in his book,
published in 2001, he wrote that Bagosora had referred to the elimination of the RPF and not
the Tutsis.*’! Before the Chamber, Marchal explained that he was in doubt about the exact
words used by Bagosora, in particular because his diary, which was filled in on the evening
of 4 April 1994, did not refer to elimination of Tutsis as such.*'

354. Marchal has explained his different accounts as confusion about what was said.
However, as late as in February 1997, Marchal understood Bagosora’s utterance as a
prediction of the elimination of the Tutsis. He was even surprised that Bagosora had said this
in the presence of UNAMIR representatives. This indicates that Bagosora’s remark was more
significant than reflected in Marchal’s diary. Nevertheless, his present uncertainty about the
exact content of the statement raises some doubt concerning what was said.

355. Having assessed the totality of the evidence, the Chamber finds it established that
Bagosora mentioned the elimination of the RPF. However, it has not been demonstrated that
he also referred to Tutsis in general, either explicitly or by implication. Consequently, the
Chamber does not find it proven beyond reasonable doubt that Bagosora expressed himself in
favour of elimination of “all the Tutsis”, as alleged in the indictment, during the conversation
with Marchal at the Senegalese National Dinner on 4 April 1994.

statements by Colonel Bagosora on a plan intended to eliminate the Tutsis, ‘My answer is that, indeed, at the
reception of the 4™ of April at the Méridien hotel, on the occasion of the Senegalese national day, Colonel
Bagosora said that the only plausible solution for Rwanda would be the elimination of the Tutsis’”).

49T 4 December 2006 p. 40 (“But I can tell you that the person who was questioning me at that time, apart
from what information they may have accessed in the press with regard to Rwanda, had no other idea or precise
elements to define the RPF, the Tutsis, what’s the difference between the Tutsis and the RPF and in the Tutsis
living along the borders of Rwanda? None of these points were on the agenda or within the knowledge of that
investigator™).

19 Bagosora Defence Exhibit 80 (statement of 11 February 1997), pp. 5-6 (“{Bagosora} summarised his view in
the following terms: The RPF has only one objective, to take power by force, and the RPF has no intention of
participating in power through democratic means and as there is no way of getting along with the RPF, the only
solution is to eliminate the Tutsis. Today, I am not sure of the word used at the end of the above sentence:
“RPF” or “Tutsi”. What I am sure of is that his analysis of the situation predicted the elimination of the Tutsis
because, in the course of the conversation, Bagosora commented on the traditional antagonism between the
Hutus and the Tutsis ... I was surprised, however, that Bagosora said such a thing in public, given his position as
directeur de cabinet in the Ministry of Defence”).

“!1 Bagosora Defence Exhibit 59 (Colonel Luc Marchal: Rwanda: La Descente aux Enfers (2001), p. 213:
“Insistant sur ’antagonisme ancestral entre Hutus et Tutsis, il conclut que le FPR n’a pas la moindre intention
de participer au processus de paix par des moyens démocratiques mais que sa seule et unique motivation est la
conquéte du pouvoir par la force. Dans ces conditions, la seule possibilité pour le Rwanda de connaitre un jour
la paix est de I'éliminer”™).

412 T 4 December 2006 pp. 37-38 (“And I am very much convinced that if Colonel Bagosora had made
significant statements that made it possible for me to believe that the conclusion of his speech was really the
elimination of Tutsis as such, I am convinced that this would have been reflected in the transcripts of that event.
But that is not the case.”); Bagosora Defence Exhibit 361 (Extract from Colonel Marchal’s diary entry for 4
April 1994, given in a Pro Justitia Statement of 6 November 1995 to Belgian authorities): (1700 HR réception
donnée par les Sénégalais & I'occasion de leur féte nationale. Trés belle réussite, chaleureuse ambiance. Je
prends le repas en compagnie du FC [Force Commander], de Mr Kane et du Col Bagosora et de son épouse.
Intéressante discussion sur la situation politique au Rwanda et sur I'importance de l'ethnie dans les relations
entre les communautés. En fait la thése défendue est que la seule motivation du FPR en prenant les armes
contre le gouvernement actuel n’est pas la victoire de la démocratie, mais la conquéte du pouvoir par la
violence. Je suis assez prét de partager cette thése qui me semble conforme a mes observations et deductions.”).
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2.5 Preparation and Use of Lists L&

356. Each of the Indictments alleges that, as part of the Accused’s conspiracy to eliminate
Tutsis and members of the opposition, civilian and military authorities and militia prepared
lists of persons to be eliminated. As early as October 1990, lists were used by Bagosora and
Ntabakuze as part of the mass arrests following an RPF offensive into Rwanda. At a 1992
meeting, Bagosora instructed the two general staffs of the army and gendarmerie to create
lists of the “enemy and its accomplices”, which had been defined in the Definition of the
Enemy document (I11.2.2). The army intelligence bureau (G-2) prepared and updated these
lists under the supervision of Nsengiyumva and later Aloys Ntiwirabogo. One of these lists
was found in the vehicle of Déogratias Nsabimana, the army chief of staff, after a traffic
accident in 1993. On 10 January 1994, an Interahamwe leader informed UNAMIR that he
had received orders to prepare lists of Tutsis to be eliminated. From 7 April to late July 1994,
the military and Interahamwe allegedly used these pre-established lists to massacre Tutsis
and moderate Hutus.*"

357. The Defence teams challenge the pleading in their respective Indictments of these
allegations. They also dispute the evidentiary basis for the Prosecution’s claims.
Nevertheless, they do not seriously dispute that civilian or military authorities may have
maintained lists. The Bagosora, Ntabakuze and Nsengiyumva Defence teams notably intimate
that it is normal for governments or political parties to maintain lists. The Defence teams
contest that the purpose of any such list, if it existed, would be to eliminate particular
individuals. At any rate, targeted killings for political purposes would contradict claims that
the murders constituted genocide.*™

358. A number of the events, discussed below, precede the Tribunal’s temporal jurisdiction
of 1 January to 31 December 1994. The Appeals Chamber has held that this does not
preclude the admission of such evidence if it is relevant and has probative value in terms of
clarifying the context in which the crimes occurred, establishing by inference an Accused’s
criminal intent, or showing a deliberate pattern of conduct.*’® These pre-1994 events are not
themselves material facts on which a conviction can be based. The Chamber therefore does
not find it necessary to discuss the challenges by the Defence to the pleading of the pre-1994
incidents in the Indictments.

2.5.1 Arrests, October 1990
Introduction

359. In support of the allegation that Bagosora and Ntabakuze used lists in connection with
their role in the mass arrests after the RPF attack on 1 October 1990, the Prosecution relies on
Witnesses DBY, DBQ, XAB, XXC, XAI and Expert Witness Alison Des Forges, as well as
Defence Witness DM-25, discussed below (111.2.5.2-3). Expert Witness Filip Reyntjens and

413 Bagosora Indictment, paras. 1.18, 5.1, 5.36-5.40, 6.34, 6.52; Kabiligi and Ntabakuze Indictment, paras. 1.18,
5.1, 5.27-5.31, 6.24; Nsengiyumva Indictment, paras. 1.18, 5.1, 5.25-5.29, 6.28. The relevant portions in the
Prosecution Closing Brief are referenced below in each sub-section.

414 Bagosora Closing Brief, paras. 126-140, 1985-1987, pp. 526-527; Kabiligi Closing Brief, paras. 185, 1522,
1537, pp. 605-607; Ntabakuze Closing Brief, paras. 2298-2301; T. 30 May 2008 pp. 85-86; Nsengiyumva
Closing Brief, paras. 663-685.

415 Nahimana et al. Appeal Judgement, paras. 315-316.
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Ambassador Flatten also gave relevant testimony. The Prosecution submits that Kabiligi
would have been “closely involved” in the events since he was a senior officer at ESM in
1990. To demonstrate this, it points to evidence of similar conduct from Witness XAI that
Kabiligi gave orders to capture and kill “Inyenzis” in Byumba prefecture in 1992.%!6

360. The Bagosora and Ntabakuze Defence teams do not dispute that individuals arrested
in October 1990 were previously identified. However, the evidence of the Accused’s role in
the arrests lacks credibility and relevance to the events which unfolded after 6 April 1994.
Reference is also made to Witnesses LE-1 and DM-52 as well as Expert Witness Bernard
Lugan. The Kabiligi Defence disputes that Kabiligi used lists and that he issued orders to
capture and kill “Inyenzis” in 1992, pointing to Witnesses DVD-7 and FB-25.*"7

Evidence

Prosecution Witness DBY

361. Witness DBY, a Tutsi, was a member of the Para Commando Battalion in October
1990. The army chief of staff dispatched several army units, including a company of the Para
Commando Battalion, to the war front in Byumba prefecture on the night of 1 October 1990
immediately following the RPF attack on Rwanda. The next day, the witness accompanied
Ntabakuze and the rest of the Para Commando Battalion to Gabiro in Byumba prefecture.
They returned to Camp Kanombe on 4 October 1990. That night, the witness heard sustained
gunfire coming from the airport towards the camp, and the battalion was assembled and
informed that the “Tutsis” had arrived in Kigali.*'®

362. On 5 and 6 October 1990, Witness DBY accompanied Ntabakuze, his guards and
driver on an operation in Kigali where soldiers arrested Tutsis and individuals without
identity cards. Ntabakuze read out names from a typed three page list of people who were
then sought for arrest. Ntabakuze also unsuccessfully tried to locate a Hutu business man on
the list named Ndagije, who was suspected of being an accomplice based on his connections
to Uganda.*'®

Prosecution Witness DBQ

363. Witness DBQ, a Hutu, testified that he was a member of the Para Commando
Battalion in 1990. Shortly after the RPF invaded Rwanda in October 1990, Tutsis and Hutus
identified as RPF accomplices were selectively arrested in areas such as Kanombe,
Gikorongo, Gikondo and Remera and brought back to Camp Kanombe. The witness
participated in the arrest of four people in Kimironko. He heard from the bodyguards of
Bagosora and Ntabakuze that these Accused used lists to identify and arrest individuals

416 prosecution Closing Brief, paras. 277-281, 592, 1099-1100(a), 1103(c-d), 1108, 1109(g), pp. 731-735, 809-
813, 865-868.

a7 Bagosora Closing Brief, paras. 479-505; Kabiligi Closing Brief, paras. 110, 115-116, 234-235, 339-342, 404-
409, 729, 742-744, 751, 1126-1127, 1537, 1728; Ntabakuze Closing Brief, paras. 509-556; T. 30 May 2007 pp.
7, 25 (Bagosora). The Nsengiyumva Defence does not address this allegation in its Closing Brief.

9% T 12 September 2003 pp. 43, 46-48; T. 22 September 2003 p. 2; Prosecution Exhibit 95 (personal
identification sheet).

419 T, 22 September 2003 pp. 3-6, 19.
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suspected of being RPF accomplices. However, he did not see any of these lists and only
received verbal orders during the operation.*?°

Prosecution Witness XAB 45629

364. Witness XAB, a Tutsi member of the Para Commando Battalion, was deployed to
Mutara in October 1990 and returned to Camp Kanombe on 5 October 1990. That evening,
the Light Anti Aircraft Battalion fired heavy weapons steadily towards Masaka hill, and
Witness XAB heard that the “enemy” had reached Kigali. The following morning, homes
were searched and people were asked for identification. Tutsis were gathered at the
Nyarugunga sector office.*?!

Prosecution Witness XXC

365. Witness XXC, a Hutu, lived in the Kicukiro sector of Kanombe commune in 1990 and
worked as a watchman in the Kiyovu area. Sometime after 1 October 1990, he heard heavy
gunfire, and the next day, at about 5.00 a.m., approximately 20 soldiers wearing camouflage
uniform as well as black and camouflage berets surrounded his neighbourhood. They
searched the houses and inspected the identity cards of the residents. The soldiers arrested
Tutsis, individuals without identity cards and residents with issues of the newspaper Kanguka
in their home. Those arrested were ferried on buses to Nyamirambo stadium. As the witness
boarded one of the buses to be taken to the stadium, people from Gisenyi prefecture, who
lived in the neighbourhood, pointed out Bagosora leaning on his jeep nearby and said: “If this
attack is led by Bagosora, those who can pray better do so now.” The witness next saw
Bagosora at the stadium three days later. A soldier called for Landoald Ndasingwa over a
megaphone after speaking with Bagosora. As Ndasingwa approached, Bagosora struck him
on the shoulder with a pistol. There were around 50 persons between the witness and
Bagosora.*?

Prosecution Witness XAI

366. Witness XAl, a Hutu soldier with the 17th Battalion in Byumba prefecture, stated
that, at some point in 1992, Kabiligi addressed officers and soldiers at the Byumba military
camp, which was five kilometres from the war front. He told them that the RPF would
infiltrate Rwanda disguised as civilians in order to provide information on the army’s military
positions in advance of an attack. Kabiligi further stated that the soldiers should be vigilant so
that the infiltrators could be captured.*”

Prosecution Expert Witnesses Alison Des Forges and Filip Reyntjens

367. Alison Des Forges, an expert in Rwandan history, testified that, following what she
believed to be a staged RPF attack in Kigali on 4 October, authorities proceeded to arrest
thousands of people in the city and around the country. A large number of detainees were

420 T 23 September 2003 pp. 3, 25-26; T. 26 September 2003 p. 3; T. 30 September 2003 pp. 10-11; T. 25
February 2004 pp. 36-37; T. 29 March 2004 p. 4; T. 30 March 2004 pp. 34-36, 39-40. Prosecution Exhibit 99
(?ersonal identification sheet).

“1T 6 April 2004 pp. 20, 43; Prosecution Exhibit 200 (personal identification sheet).

422 T, 17 September 2003 pp. 11-12, 35; T. 18 September 2003 pp. 8-14, 31, 44, 49; T. 19 September 2003 pp.
10-27; Prosecution Exhibit 96 (personal identification sheet). Witness XXC was arrested in 1995 after being
accused of involvement in the genocide. He was acquitted and released in October 2000. See T. 17 September
2003 pp. 8-11; T. 18 September 2003 pp. 36, 38, 44-49. The witness identified Bagosora in court. See T. 17
September 2003 pp. 41-42.

23T, 9 September 2003 pp. 8-9, 29-30. Prosecution Exhibit 94 (personal identification sheet).
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Tutsis and alleged to have supported the RPF attack. Des Forges had examined a number of
lists in the Butare prefecture comprising hundreds of names identified and arrested in 1990 as
supporters of the enemy. Referring to these lists, she noted that some had been updated with
an additional column to include the individuals’ more recent activities. Filip Reyntjens, also
an expert in Rwandan history, testified that lists were used to identify persons who were
arrested in 1990.%%

Bagosora

368. Bagosora denied that he, Ntabakuze or soldiers generally prepared lists or participated
in arrests or killings in October 1990. Bagosora did not give information to assists those who
carried out the arrests, and he denied that torture or killing occurred in Camp Kanombe or
that anyone was detained there **

369. A committee including representatives of the Ministry of Justice, the Ministry of
Defence, the Central Intelligence Services and the Ministry of the Interior, chaired by
Alphonse Nkubito, Rwanda’s Prosecutor General, was established and responsible for
creating lists of people to arrest. Bagosora denied going to Nyamirambo stadium when these
arrests occurred. Reading from a document entitled “List of people arrested following the
Inkotanyi attack of 1st October 19907, he explained that the Ministry of Justice seal was on
the document because Nkubito belonged to this ministry. The document, which is
incomplete, purports to list 6,334 individuals, and Bagosora was unaware of the Ministry of
Defence preparing similar documents.**®

Ntabakuze

370. Ntabakuze denied that he and members of the Para Commando Battalion carried out
arrests in October 1990 using lists, as his battalion was deployed to fight against the
aggression. One company of the Para Commando Battalion was deployed to Mutara on 1
October 1990 with other elements joining the following day.**’

Nsengiyumva Defence Witness LE-1

371. Witness LE-1, a Hutu, was an army officer from 1973 to 1992 and worked at army
headquarters in 1990. He never saw lists prepared by the military, containing names of
persons to be killed.**®

%24 Des Forges, T. 5 September 2002 pp. 118-121; T. 16 September 2002 pp. 31-32; T. 17 September 2002 pp.
61-62; Reyntjens, T. 22 September 2004 p. 60.

425 T, 26 October 2005 pp. 32-39, 50. Bagosora also testified that after the RPF attack on Kigali on the evening
of 4 to 5 October 1990, he and other unit commanders at Kanombe camp arrested several of their own soldiers,
who had fired into the camp and at command positions. These enemy infiltrators were sent to the Kigali
prosecutor. More than 10 non-commissioned officers were imprisoned.

%26 T, 26 October 2005 pp. 36-38, 40-41; T. 1 November 2005 p. 59; T. 10 November 2005 p. 76. Bagosora
Defence Exhibit 223 (listes des personnes arretées suite a I’attaque des Inkotanyis du 1 Octobre 1990; du 1
Octobre 1990 au 31 Mars 1991).

27 T, 18 September 2006 pp. 14-16; T. 21 September 2006 p. 34; T. 22 September 2006 p. 42; Ntabakuze
Defence Exhibit 226 (Report by United States Embassy, 8 November 1990).

428 T, 19 October 2005 pp. 38-39, T. 20 October 2005 pp. 29-30; Nsengiyumva Defence Exhibit 112 (personal
identification sheet). While in exile in 1995, a man named Barnabé Twagiramungu presented Witness LE-1 with
a list that allegedly contained names of people to be killed. Starting with number 49, the list was incomplete, but
included the names of the Ugandan President, the bishop of Goma, a Ugandan bishop, Rwandans abroad and
others. See T. 20 October 2005 pp. 29-30.
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372. After the RPF invasion on 1 October 1990, infiltrators attacked sensitive targets in
Kigali on the night of 4 to 5 October. President Habyarimana established a committee,
comprised of various government ministers, designed to avoid civilian reprisals and to
provide for official action against those alleged to have conspired with the RPF. The
committee set up a sub-committee, chaired by Alphonse Nkubito, the Prosecutor of Kigali. It
included representatives from the Ministries of Defence and Interior as well as the Central
Intelligence Service. National security agents and gendarmes arrested around 8,000 Hutus,
Tutsis and Twas beginning from 7 October pursuant to warrants issued by the prosecutor.
The detainees were sorted at Nyamirambo stadium before being placed in commune jails and
military camps. The prosecutor decided whether there was sufficient evidence to keep them
detained. Under pressure from the international community, President Habyarimana gave
amnesty to all the detainees sometime in 1991 or 1992. Witness LE-1 was not aware of the
participasizcg)n of Bagosora or Ntabakuze in this operation. Ntabakuze was at the war front at
the time.

Ntabakuze Defence Witness Robert Flatten

373. Robert Flatten was the United States Ambassador to Rwanda from 1990 to November
1993. When he arrived in December 1990, approximately 8,000 people, nearly all Tutsis,
were incarcerated because they had allegedly supported the RPF after the October invasion.
The international community, human rights organisations and many Rwandans mounted
pressure on the government to try the detainees. Given the relative inability to provide
defence representation to so many detainees, they were released.*°

374. Flatten was aware of plans to kill Tutsis, had seen lists of people to be eliminated and
heard threats against persons known to support the Arusha Accords. However, he was not
aware of a broad plan to commit genocide and believed that the lists were not prepared by
individuals who were mainstream members of President Habyarimana’s party or the
government with whom he dealt.**!

Kabiligi Defence Witnesses DVD-7 and FB-25

375. Witness DVD-7, a Hutu, was a company commander deployed in the field within the
Byumba operational sector in 1992. He did not hear about Kabiligi’s alleged speech at the
Byumba camp in 1992. Kabiligi would not have given the speech in the absence of company
commanders within the sector.*? Witness FB-25, a Hutu, was an officer assigned to the
Byumba operating sector in December 1992. He was not aware of any speech made by
Kabiligi to soldiers on the tarmac of the camp. Given his position, the witness would have
heard about it if it had occurred.*

429 719 October 2005 pp. 76-78; T. 20 October 2005 pp. 25-29, 47-48, 64-70; T. 21 October 2005 pp. 56-59.
0 T, 30 June 2005 pp. 31-32, 54-55; Ntabakuze Defence Exhibit 140 (personal identification sheet). Flatten
testified that some Tutsi members of his own staff were among those arrested.

41T, 30 June 2005 pp. 64, 70-72; T.'1 July 2005 pp. 1-2.

2T, 6 November 2006 pp. 66-67, 70-71; Kabiligi Defence Exhibit 105 (personal identification sheet). Witness
DVD-7 was not part of the 17th Battalion.

% T. 13 November 2006 pp. 3, 7:8, 15, 26; Kabiligi Defence Exhibit 109 (personal identification sheet).
Witness FB-25 also appeared in the proceedings as Witness DM-190. He was not a member of the 17th
Battalion.
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Bagosora Defence Expert Witness Bernard Lugan
376. Bernard Lugan, an expert in Rwandan history, testified that of the nearly 6,000 to

7,000 individuals arrested in Kigali after the RPF attack in October 1990, nearly 61 percent
were Hutus.***

Deliberations

377. Several thousand people were arrested and detained in Kigali in the wake of the RPF
attack on Rwanda in October 1990 and, at least some of these arrests, were based on pre-
established lists. There is some dispute as to when this operation commenced. Witness DBY,
for example, indicated that soldiers were dispatched on the morning of 5 October, whereas
Witness LE-1 noted that arrests occurred beginning on 7 October after a committee chaired
by Prosecutor Nkubito met and drew up a list. In view of Witness DBY’s first-hand account,
the Chamber is satisfied that arrests began as early as 5 October following an attack in Kigali
on the previous night. This evidence does not mean that arrests were not also conducted
based on the lists drawn up by the committee described by Witness LE-1 and Bagosora. The
question for the Chamber is to what extent Bagosora, Ntabakuze and Kabiligi were involved
in this operation.

378. The main evidence of Ntabakuze’s involvement in the operation comes from the first-
hand evidence of Witnesses DBY and DBQ as well as to a lesser extent from Witness XXC.
Witness DBY personally accompanied Ntabakuze during the operation and saw him carrying
a list of names of people to arrest. His evidence was neither extensive nor detailed on the
arrest operation, except for Ntabakuze’s role in the unsuccessful attempt to locate Ndagije,
the Hutu businessman. In particular, he did not clearly identify the units participating in the
arrests, other than those accompanying Ntabakuze in his vehicle, beyond noting that some
came from Camp Kanombe. Nevertheless, it is implicit in Ntabakuze’s participation that at
least some of the soldiers participating in the mass arrests would have been from the Para
Commando Battalion. During the cross-examination of Witness DBY, the Ntabakuze
Defence only focused on his ability to see the names on the list which Ntabakuze carried.**’
This point is not material given the witness’s claim that he saw the list, not the names, while
in close proximity to Ntabakuze, and that he heard names being read out from it. In the
Chamber’s view, Witness DBY gave a credible first-hand account. The participation of the
Para Commando Battalion is corroborated by Witness XXC who observed soldiers wearing
camouflage berets, exclusively worn by commando units, participating in the arrest.

379. Witness DBQ attested to directly participating in the arrest operation with other
members of the Para Commando Battalion. The Ntabakuze Defence contests that he was in
fact a member of the battalion during the relevant events by pointing to the testimony of
several members of the battalion and company, who had never heard of him, as well as
discrepancies between his current name and religion and that of the person listed on the roles
of the battalion.**® For witness protection reasons, the Chamber will not fully detail this
evidence related to his credibility here. It suffices to note that the evidence concerning his
membership in the battalion at the time is equivocal. In any event, the Chamber has raised
concerns about the credibility of his testimony with respect to several other events. It

34T, 14 November 2006 pp. 4, 11-14; Bagosora Defence Exhibit 358 (Expert Report of Bernard Lugan), p. 28.
“35 T, 22 September 2003 p. 19.
436 Ntabakuze Closing Brief, paras. 257-281.
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therefore views his evidence on this incident with equal caution and declines to rely on it in
making factual findings.

380. Witness XAB, a member of the Para Commando Battalion testified about the arrests
following the RPF invasion but the parties did not ask him to give details on the identity of
the participants in the operation. Therefore, his testimony has limited probative value on this
point.

381. The Ntabakuze Defence presented evidence through Ntabakuze and Witness LE-1 to
show that neither Ntabakuze nor members of the Para Commando Battalion could have
participated in the operation since they were stationed at Mutara, where Camp Gabiro is
located, and because other security forces executed the arrest warrants.*” The Chamber is
mindful that, given their positions, both of these witnesses would have an interest in
distancing themselves from the 1990 arrest operation. Ntabakuze does not dispute that he was
sent to Mutara after the initial RPF attack, and Witness LE-1 testified that on the evening of 3
to 4 October, a decision was made to withdraw soldiers in Gabiro to defend the capital
against a possible RPF attack on Kigali.**® Bagosora confirmed Witness LE-1’s account that
Rwandan army officials suspected a possible RPF attack in the city and that the Para
Commando Battalion was recalled based on this suspicion.**’ In view of this and Witness
DBY’s first-hand account of returning to Camp Kanombe from Camp Gabiro on 4 October,
the Chamber is satisfied that Ntabakuze and the Para Commando Battalion were in a position
to participate in the operation in Kigali around that time. Witness DBY’s direct evidence
demonstrates that Ntabakuze and members of the Para Commando Battalion participated in
the arrest operation. The level of detail in Witness DBY’s testimony, however, does not
permit the Chamber to make findings on the full scope of Ntabakuze’s involvement.

382. Turning to Bagosora, only Witness XXC provided a first-hand account placing him
on the ground during the arrest operation and at the stadium where he allegedly assaulted
Landoald Ndasingwa. The witness had no prior knowledge of Bagosora when he observed
him during the arrest and instead heard other unidentified individuals living in his
neighbourhood, who were purportedly from Gisenyi prefecture, make reference to Bagosora.
In addition, at the stadium, there were approximately 50 people between the witness and
Bagosora during the alleged altercation with Ndasingwa. In the Chamber’s view, he did not
have a reliable basis for identifying Bagosora, who was the commander of Camp Kanombe,
at the time of the events in 1990, in particular given the difficult circumstances under which
he observed him. Consequently, the Chamber declines to accept Witness XXC’s testimony
concerning Bagosora in the absence of corroboration.

383. With respect to Kabiligi, there is no testimony implicating him in the 1990 arrest
operation. The Prosecution’s submission that he would have participated in the operation,
given his position as a senior officer at ESM in 1990, is not supported by any evidence. The
Prosecution also suggests that his involvement in the 1990 arrests follows from his role in a

“7 Paragraph 459 of the Kabiligi Closing Brief points out that Reyntjens made no mention of the Para
Commando Battalion in relation to these arrests. This omission has limited significance since he did not testify
extensively about the operation.

438 T, 20 October 2005 p. 25 (“We proposed that the units which were engaged on the Gabiro highway be
withdrawn to the capital in order to defend the capital because it was a dire situation. We just got confirmation
that the attack would take place, and accordingly, defend the Kayonza crossroads, but also to check RPF
advance, because there was another column which wanted to capture Ngarama sous préfecture.”).

9T, 26 October 2005 p. 36.
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similar event occurring in 1992 in the Byumba operational sector where he allegedly asked
soldiers to be vigilant of RPF infiltrators disguised as civilians. Witness XAI was the only
witness who testified about this event.**® Witnesses FB-25 and DVD-7 suggested that
Kabiligi never gave such an address, but their evidence is of limited probative value.**! Even
if this event occurred, the Chamber is not convinced that Kabiligi was involved in the arrest
operation two years earlier.

384. The Prosecution has not made specific submissions in its Closing Brief to connect
Nsengiyumva to the arrest operation.

385. Accordingly, the Chamber accepts that Ntabakuze and members of the Para
Commando Battalion participated in the mass arrests in October 1990 following the RPF
invasion of Rwanda. Lists were used to identify certain individuals while others were arrested
based on their ethnicity, lack of identification documents or possession of certain material,
such as the Kanguka newspaper, which might identify them as RPF sympathisers. The
evidence allegedly connecting Bagosora to the operation is not clear. The Chamber is not
convinced by the circumstantial evidence showing that Kabiligi was part of the event. There
is no evidence reflecting that Nsengiyumva participated in the operation.

2.5.2 Orders to the General Staff, 1992
Introduction

386. The Indictments allege that Bagosora instructed the general staffs of the army and
gendarmerie to create lists of the “enemy and its accomplices” during a 1992 meeting, which
were then updated by the army intelligence bureau (G-2) under Nsengiyumva and then Aloys
Ntiwirabogo. The Prosecution supports this allegation with evidence that Bagosora sent a
telegram in 1992 to the army units defining the enemy as Tutsis. This was allegedly followed
by the preparation of lists and demobilisation of Tutsi soldiers and Hutus suspected of being
RPF accomplices. The Prosecution refers to Expert Witness Alison Des Forges and
Witnesses DBY, XAP and DM-25.**

387. The Defence teams dispute the role of their clients in the preparation of lists in 1992
and argue that no reliable evidence connects them to this allegation. The Nsengiyumva
Defence also submits that regular reports from the Minister of Defence to the Prime Minister
during this period demonstrate that the keeping of lists by the military of suspected RPF
recruits, for example, was not unusual. The Bagosora and Ntabakuze Defence dispute that
Bagosora sent the 1992 telegram, resulting in the creation of lists and the demobilisation of
soldj‘%rs. Reference is made to Witnesses DM-25, DM-52, DK-110, DK-120, DBN and
BC.

440 The Chamber has expressed concern about the reliability of certain aspects of Witness XAI’s testimony in
other parts of the judgement (111.2.5.1; 111.4.4.1; 111.4.5.2).

1 Witness DVD-7 noted that he was assigned to the field during this period, not at the camp. Witness FB-25
only arrived in the sector in December 1992 and acknowledged that he would not be aware of what transpired
before his assignment there.

42 prosecution Closing Brief, paras. 47, 592, 773, pp. 732, 810, 867.

3 Bagosora Closing Brief, paras. 130-132, 586-603, p. 526; Kabiligi Closing Brief, para. 1537; Ntabakuze
Closing Brief, paras. 609, 611, 614-653; Nsengiyumva Closing Brief, paras. 663-664, 669-670, 675.
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Evidence L0861

I

Prosecution Expert Alison Des Forges

388. Alison Des Forges, an expert in Rwandan history, stated that, in early October 1992,
some 10 days after the Definition of the Enemy document was circulated (I11.2.2; I11.2.4.1),
the chief of staff of the Rwandan army, Déogratias Nsabimana, directed all military units to
prepare lists of people suspected of any association with the enemy. As a basis for this
assertion, she referred to a letter of 2 February 1993, in which then Prime Minister Dismas
Nsengiyaremye criticised the efforts to compile lists and asked that any existing lists be given
to the Minister of Justice. The letter makes reference to previous correspondence concerning
the order to compile the lists. It also warns that the government needs to act delicately and
should avoid that innocent people suffer the “ignominies™ of 1990 when 8,000 people were
arrested, maltreated and incarcerated on unfounded denunciations. Des Forges agreed that it
is appropriate for military authorities to remain alert in the midst of war, but that this did not
occur during a state of emergency. Military intelligence on “traitors” should have been
distributed to the proper judicial authorities and not generally among soldiers.***

Prosecution Witness DBY

389. Witness DBY, a Tutsi member of the Para Commando Battalion, testified that, in late
1992, he saw a telegram from the Ministry of Defence, signed “MINADEF”, addressed to the
general staff and unit commanders throughout the country. In the witness’s view, this meant
it was from Bagosora. The telegram identified Tutsis as the enemy and warned the recipients
to be vigilant since they were in their midst. Afterwards, Tutsi members of the army in
general, including the Para Commando Battalion, were identified and demobilised based on
lists. The witness did not see the lists. He cited the example of Corporal Zitoni, a Tutsi from
Gitarama prefecture, who was dismissed from the Para Commando Battalion. Several other
Tutsis and Hutus, who were suspected of being accomplices or affiliated with opposition
parties, were also dismissed. Witness DBY could not recall the other names. The formal
reason given for the dismissals was disciplinary grounds. By 1994, only about 15 Tutsis,
including the witness, who had distinguished themselves in battle, remained at Camp
Kanombe.**

Prosecution Witness XAP

390. Witness XAP, a member of the Second Company of the Para Commando Battalion,
said that, in August 1993, one of Ntabakuze’s bodyguards told him that the battalion’s
command was preparing lists of Tutsis and those who acted like Tutsis in order to demobilise

4 T. 16 September 2002 pp. 39-43, 81, 91; T. 17 September 2002 pp. 53-54; T. 24 September 2002 pp. 53-54;
Prosecution Exhibit 22 (Letter of 2 February 1993 from Dismas Nsengiyaremye to the Rwandan Minister of
Defence). Des Forges also said that, “in February”, Stanislas Kinyoni, an officer in the gendarmerie, assembled
gendarmes from the Kigali brigades and asked them to prepare lists of people with suspected ties to the RPF.
The parties did not seek further details on this incident, for instance about her source of information. See T. 17
September 2002 p. 61. In this context, the Chamber also notes the evidence of Nsengiyumva Defence Witness
RAS-1, a Hutu who worked in the intelligence bureau (G-2) of the gendarmerie from 1990 to 1994. He testified
that the gendarmerie did not compile lists and that Major Kinyoni, who was appointed G-2 at the end of 1993,
did not request gendarmes in Kigali to do so. See T. 13 October 2005 pp. 65-66, 69; T. 14 October 2005 p. 6; T.
18 October 2005 pp. 32-33.

5 T. 22 September 2003 pp. 8-11, 19, 21-33, 35-36, 41-43, 46; Prosecution Exhibit 95 (personal identification
sheet).

Judgement and Sentence 93 18 December 2008

Lh




LA o Sy T 3
AN ] = g
The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T

them. The witness heard that he was on the list, and also saw the list. He was not
demobilised.

Bagosora

391. Bagosora denied that he instructed two general staffs to establish lists of the enemy
and its accomplices in a meeting in 1992. As directeur de cabinet, he could only convene a
meeting of the general staffs in the Minister of Defence’s absence to discuss urgent matters.
However, the Minister, James Gasana, was in Rwanda in 1992. Bagosora denied ever calling
a meeting under such circumstances from his appointment as directeur de cabinet in 1992 up
until 5 April 1994.4

392. While directeur de cabinet, Bagosora was unaware of the February 1993 letter from
Prime Minister Dismas Nsengiyaremye, discussing an order from the Rwandan army general
staff to create lists of alleged Inkotanyi accomplices. Bagosora, noting that the letter was
addressed to the Minister of Defence, had no recollection of it being discussed in a meeting.
He was unaware of such an order coming from the Rwandan army headquarters. Bagosora
acknowledged that identifying the enemy and its accomplices is a routine part of intelligence
gathering, but denied that he could have given an order to collect such intelligence. Unlike
the Minister of Defence, Bagosora did not have authority over Rwandan army or gendarmerie
staff headquarters to give such orders.**®

393. Bagosora testified that he did not send a telegram in 1992 or 1993 to unit commanders
defining the Tutsis as the enemy. The Ministry of Defence would have violated the principles
of military hierarchy if it had sent messages directly to Camp Kanombe.**

Nsengivumva

394. Nsengiyumva testified that he did not participate in the preparation of lists of Tutsis to
be killed and was not aware of such lists. He also did not hear about the February 1993 letter
from the Prime Minister until it was disclosed to him in his trial by the Prosecution.
Nsengiyumva disputed its authenticity and denied receiving an order from the chief of staff of
the army to establish lists as reflected in it. He acknowledged, however, that as chief of the
intelligence bureau (G-2) at the time, he would have been tasked with identifying enemy
supporters, if it in fact had been ordered.**°

Ntabakuze Defence Witness DM-25

395. Witness DM-25, a Hutu, was a member of the MDR party and worked in the office of
Prime Minister Dismas Nsengiyaremye during his term of office from 5 April 1992 until 16
July 1993. The Prime Minister became aware that the Rwandan army was updating lists of
suspected RPF accomplices. He did not suspect that massacres were being planned, but rather
was concerned about the army’s involvement in such matters, which were outside its
jurisdiction, in view of the excesses of the mass arrests in 1990. The Prime Minister wrote a
letter to the Minister of Defence on 2 February 1993 asking him to transmit the lists to the

#¢ T, 11 December 2003 pp. 11, 27-29; T. 15 December 2003 pp. 87-88, 93; Prosecution Exhibit 152 (personal
identification sheet). Witness XAP refused to provide his ethnicity. See T. 11 December 2003 pp. 65-68.

*7°T. 1 November 2005 pp. 3-4.

“% Id pp. 4-6.

“97, 27 October 2005 p. 8; T. 14 November 2005 pp. 11-12.

40T, 5 October 2006 pp. 21-23; T. 12 October 2006 pp. 11-15, 18-19; T. 13 October 2006 p. 9.

Judgement and Sentence 94 18 December 2008

bho




-t

40621
The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T

Ministry of Justice so that it could open judicial files on the suspected individuals. The Prime
Minister never saw a copy of the lists.*”’

396. Witness DM-25 was shown a copy of the February 1993 letter, purporting to be from
the Prime Minister to the Minister of Defence concerning lists, which was the same letter that
Des Forges had examined during her testimony. He recognised the signature of the Prime
Minister and the office’s official seal. After further examination, he raised concerns about
whether the letter was in fact authentic, noting several anomalies in the text. However, he
agreed that the substance of the letter was accurate since the Prime Minister was aware of the
creation of lists and gave the order contained in the letter to the Minister of Defence.**

397. The witness explained that the Prime Minister’s office and the Ministry of Interior
had their own intelligence offices which gathered information concerning activities occurring
in Rwanda. The Ministry of Defence had an office which focused on external security. The
general staffs of both the army and gendarmerie also had intelligence bureaus (G-2), which
were supposed to focus on military operations. The Prime Minister received a weekly
security briefing from the Minister of Defence compiled from his own intelligence service as
well as those in the army and gendarmerie. Some of those reports contained lists of suspected
RPF recruits.**

Ntabakuze

398. Ntabakuze testified that he was unaware of the 1992 telegram defining the Tutsis as
the enemy. Furthermore, he did not demobilise soldiers, such as Corporal Zitoni, based on
their ethnicity. To illustrate this point, he also pointed to the fact that Witnesses DBN, DP,
XAB, BC and XAO, who were Tutsi members of the Para Commando Battalion, remained in
the battalion for the duration of the war in 1994. Ntabakuze also referred to a list of the Third
Company of the Para Commando Battalion prepared in December 1993 for the purposes of
the Social Security Fund, which contains Corporal Zitoni’s name.***

Ntabakuze Defence Witness DM-52

399. Witness DM-52, a Hutu, was an officer in the Para Commando Battalion until 1993.
He said that Corporal Zitoni was still in the battalion at the time of his departure.**®

Ntabakuze Defence Witnesses DK-120 and DK-110

400. Witnesses DK-120 and DK-110, both Hutu members of the Para Commando
Battalion, testified that they were not aware of any soldier being dismissed from the battalion
based on ethnicity from 1992 and 1993.*%

1T, 11 April 2005 pp. 54, 75-77; T. 12 April 2005 pp. 4, 37-40, 71-72; T. 13 April 2005 pp. 7-8, 13, 15;
Ntabakuze Defence Exhibit 81 (personal identification sheet).

2711 April 2005 p. 74; T. 12 April 2005 pp. 48-61.

53 T, 12 April 2005 p. 61; T. 13 April 2005 pp. 5, 8-9, 16-17. A number of individuals suspected of receiving
training from the RPF are listed as part of one of the written security reports. See Nsengiyumva Defence Exhibit
63 (external security report of 15 October 1992), p. 4.

44T, 21 September 2006 pp. 37-39; Ntabakuze Defence Exhibit 135 (list of members of the Third Company).
45T, 27 June 2005 p. 23.

¢ Witness DK-120, T. 4 July 2005 p. 71; Ntabakuze Defence Exhibit 141 (personal identification sheet);
Witness DK-110, T. 12 July 2005 p. 59; Ntabakuze Defence Exhibit 143A (personal identification sheet).
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Prosecution Witnesses BC and DBN 40620

401. Witnesses BC and DBN, also members of the battalion, testified that there was no
discrimination based on ethnic origin in the battalion.*”’

Deliberations

402. The main evidence that an order was issued to the two general staffs of the army and
gendarmerie to prepare lists comes from a copy of a February 1993 letter written by Prime
Minister Dismas Nsengiyaremye to the Minister of Defence. The Prosecution also refers to
evidence from Witnesses DBY that Bagosora sent a telegram to the army staff and unit
commanders describing Tutsis as the enemy. Witness DBY and XAP referred to the
preparation of lists of Tutsi soldiers for demobilisation.

403. The Prime Minister’s letter refers to an October 1992 order by the army chief of staff
to all units and camps to identify susp