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INTRODUCTION 

On 19 May 2005, the Appeals Chamber i~sued an order to the Prosecutor, pur~uant to 
Rules 77 and 91 of the Rules of Procedure and Evidence (the "Rules"), to investigate 
allegations regarding interference with witnesses in the Proseculur v_ Jean de Dieu 
Kamuhrmda appellate proceedings 1 

2. On 4 January 2008, a Judge of the Tribunal reviewed and confirmed an indictment 
against Mr. Nshogoza ("the Accused"). 1 

3. By way of Motion filed on 13 November 2008, the Defence seeks to challenge the 
lnd1ctment and to have it dismis<,edJ 

4_ The Defence submits that the Prosecutor initiated proceedings against the Accused 
without any order from a Chamber, and that the Prosecutor lacks "jurisdiction to bring these 
proceedings."' 

5. In his Response, the Prosecutor submits that the Motion should be dismissed because 
Rule 72 is not applicable, the Appeals Chamber directed the Prosecutor to investigate the 
matter pursuant to Rule 77, and the Conlinning Judge authorized the prosecution of the 
Accused when he reviewed and confirmed the Indictment' 

BACKGROUND 

6. On II April 2008, the Defence filed a motion seeking to postpone the date for filing 
motions under Rule 72 because the time period for filing such motions is related to the date on 
which the Prosecutor disclose> all Rule 66 (A) (i) supporting materials_ The Defence 
submitted that it had reason to believe that the Prosecutor'~ disclosure pursuant to that Rule 
was not complete." 

7. The Defence then fikd "Preliminary Pro Fonna Submissions" on 14 April 2008, 
challenging the Prosecutor's jurisdiction, and alleging defects in the Indictment. 7 The Defence 
also filed motions seeking further disclosure of supporting materials. 

1 /'rosecu/Or ,._Jean de /)oeu Kamubanda, Case No. tC!R ·99·54A·A, Oral Decision (Rule 115 and Contempt 
of Falso Testimony), 19 May 2005 (" Kamubanda Appeal Decision")-
' • Pmucwor Y LJomdru Nsbogoza. Case No. JCTR-07-91-t, "Indictment," fitcd 7 January 2008 The Accused" 
charged pur<uant to Rules 77 (A). (B) and (G) of the Rules of Procedure and Evidence ("Rules")_ 
3 Nshogma, Defence Pr<timinary Challenge to Prose<utor's Juri<dictinn and Subsidiary Motion 10 Dismi" the 
Indictment (Rules 72 and 7l ICTR R.P.E), filed l3 November 2008. 

' Motion, paras., 1 J - 17, 1 Q, 22. 
5 N'hogozo, "Prosecutor's Respon>e to 'Defence Prelimm;IJ)' Challenge to Prosocutor's Juri;dictinn and 
Subsidiary Motion 10 Dismiss the Jndictmcm (Rules 72 and 73 lCTR R.P E)'," filed 19 November 2008 
I''Pro>ecutor'' Rc,rxm>c"), pard_ 2. 

N.<hogoza, "Urgent Defence Reque<r Regarding the Commencement of the Rule 72 30-Day Delay," filed t t 
April 2008, pdll!.,_ t -4_ 
7 

Nshogoza, "Defence Preliminary Pro Fonno Submis•ion in support of Preliminary Motions Pursuont to Rule 72 
of the ICTR Rules of Procedure and Evidence," filed 14 April 2008. 
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72gl 
Decis.on on Defence Preliminury Chull<nx<> 

8. On 25 June 2008, the Defence filed a preliminary motion challen~ing the lndiclrnent 
and s.eeking iL'i dismissal pursuant to Rule 72, or alternatively, Rule 73. This motion was 
stated to replace the April Preliminary Pro Forma Submi~sion~ which the Defence luld filed 
"out of an abundance of caution" on 14 April 2008 

9. The Chamber issued a Decision on defence motions for disclosure and regarding the 
Rule 72 30-<.lay delay on I October 2008, in which it ordered the Prosecutor to file a 
declaration that he had disclosed all supporting materials. It further ordered that the time for 
filing preliminary challenges under Rule 72 would commence from the date of filing of the 
Prosecutor's Declamtion.9 

10. In addit1on, the 1 October Decision stayed any decision on the merits of the Defence's 
Rule 72 motions until the 30-day time period had elapsed, and it permitted the Defence to 
either amend its pcndin~ Rule 12 preliminary motions or to file new preliminary motions 
within the 30 day period. " 

ll. On 3 November 2008. the Defence filed a motion seeking clarification regarding the 
time for filing preliminary motions under Rule 72. 11 

12. In accordance with the Chamber's further Decision of 7 November" regarding the 
time period for Jlling motions under Rule 72, the Defence filed a Motion on 13 November 
2008 challenging the Indiclrnent, and seeking its dismissal pursuant to Rule 72, or 
alternatively, Rule 73. 13 

DISCUSSION 

Preliminary Malter 

13. Pursuant to Rule 72, or altematively, Rule 13 of the Rules, the Defence ~eeb to 
challenge the Pruseclltor's power to investigate and prosecute the Acct1sed. 1' 

14. The Defence acknowledges the case law which holds that challenges to the jurisdiction 
of the Tribunal in contempt proceedings cannot he brought pur.uant to Rule 72 (A) (i). 15 The 

' Nshogow. "Defence Pre!iminar;, Motions Pmsuant to Rule 72. and Alternati'c Motion under Rule 73 to 
Dismiss the Indictment." f1Jed 25 June 2008. 
9 Nshogoza. D<:ciston on D<:fcnco MotJGns for Disclosure of Supportmg Maienals; and Clanfication on Rulo 72 
30-Da; Penod. I October 2008 ("'I October DeoisJOn""), p. 4. 
10 il'>hoi(OZU, ( October Decision. p ~-
II N.1hogoza, ""D<:!ence Request Concemmg the Deadline for Rule 72 Preliminary Exceptions Motion:· flied 3 
Novcmber2008 
11 Nshogoza. De-cision on Defence Request Concerning the Deadline for Rule 12 f'relimmary ExceptiOn'. 7 
No-.mber2008. 
L) Nslwgoza. ""Defence Preliminary Challenge to Prosecutor"s Jurisd1ctinn and Subsid10ry Mot1on to D1<m1ss the 
Indictment (Rules 72 and 73 !CTR R.P.f..),"" filed 13 November 2008 ('"Motion'"). The Chamber conSldm that 
<his Motion. whiCh is substannally similar 10 the prev1ous Rule 72 motion. replace' the Defence Preliminary 
Motions filed 25 June 2008. 
14 Mmion. para 17. 
Ji Mot1on. para 18. See Pm.•ecwor >". Marijan Krbic, Case No. IT·95-14-R77.4-AR72.1, Decision oo 
ln!ctlocutory Appeal Challengmg the Jumdict1on of tho Tnbunat. 2 March 2006. parM.4·6. l'rmeculor Y Ivrea 
Marijocic and Markica Rehio·. Case No. IT-95-14-R77 .2, 7 October 2005. 
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Defence submits, however, that the jurisprudence on Rule 72 does not relate to th~ 

·~urisdiction of the Prosecutor,'' nor to conflict of interest, nor to irregularities that amount to 
an abuse of process. 10 

15. Rule 72 (A) defines preliminary motions as those which "challenge jurisdiction, allege 
defects in the form of the indictment; seek the .<everance of counts joined in one indictment 
... , or raise objections based on the rcfu~al of a request for assignment of counsel made under 
Rule 45 (C)." Such motions must be made in writing, within thirty days after the date the 
Prosecutor discloses supporting materials under Rule 66 (A) (i). 17 

16. The Chamber constdcrs that the language contamcd m Rule 72 is clear. According to 
Rule 72 (D), preliminary motions challenging jurisdiction under Rule 72 {A) are expressly 
limited to those which relate to either the competence of the Tribunal, or to the temp,oral, 
personal, territorial or subject matter jurisdiction of the Tribunal as set out in the Statute. ~ 

17. The Chamber recalls that it is not possible to challenge the jurisdiction of the Tribunal 
to prosecute individuals for contempt under Rule 72. Nor is there a ha~is under Rule 72 to 
challenge the Prosecutor's authority to investigate and prosecute the Accused. "Ibis challenge 
does not fall within the meaning of a challenge to the ·~urisdiction" of the TribWlal in relation 
to Articles 1, 2, 3, 4, 5, 6, 7, or 8 of the Statute as required by Rule 72 (D). 19 

18. The Chamber will now consider the Defence submissions under Rule 73 of the Rules. 

fhe Re/evanr Legal Provisions 

\9. Rule 73 is the general provision for bringing motions, with the exception of those 
motions which must b~ brought pur~uant to Rule 72 of the Rulcs. 20 

20. The offence of contempt of the Tribunal is folUld in Rule 77, which provides that the 
Tribunal may hold in contempt any person who knowingly and willingly threatens. 
inllmidatc~, injures, bribes or othcrwisc interferes with clJITCnt, future or pa>t witnesses; or 
who attempl• to do so 21 Though it i_, provided for in the Rules rather than the Statute, the 
inherent power of the TribWlal to hold individuals in contempt has been confirmed in the 
jurisprudence.21 

16 Motion.~"'""' IS- 20. 
1' Rul< 72 (A). Rule 66 (A) (i) requires the Pros<:<utor 10 disclose to the Defence. "[w]ithin 3U days of the initial 
appearance or the accused cop1es of the suppo11ing material which accompanied the indicunem when 
conftrmoiJOn was sought"' well., •II prior «a.ternenl• obtained b; the Prosecutor from \he accused " 
11 Rule 72 (D) defLnes a motion challenging jurisdiction "-' referring "exclusively to a mot•on whioh challenge' 
an indicnncm on lhe ground thai Ll does not relate to any of the person• mdicated'" Articles I, S, 6 and 8 of1hc 
Slatut<, the territories listed in A11kles 1, 7 •nd 8 of the St!tute; the peri<>d indicated in Art ides ], 7 and 8 oflhe 
S!atutc, or any of the >~olaMns mdLcated in Arttcles 2, 3, 4 md 6 of th< Sl.itute ·· 
19 Prouculor v Marlj<m Krll.ic, Case No. tT-9S-\4-R77.4-AR72.1, Decision on lm<rloculory Appeal 
Challengmg the Jurisdiction of the Tribunal, 2 Mar<h 2006. para. 4; ;ee a/;o Rule 72 of the Rules. 
lG Rule 73 (A) 

ll Rule 77 (A) (iv) provides, in relevant part. that "[t]ho Tnbunal may hold in contempl •ny pe"on 
"ho _ threatens, intimidates, c.tuses .tny injury or oiTers a bribe to. or otherwise interfere> with, a witness who i> 
giving. has given, or is about to give evidence in prooecdmg5 before a Cllarnbcr ___ " Under Rule 71 (B), anempt 
to commit contempt and incitement to commit contempt of the Tr~bunal are hkewLSe pun,.hable under the Rulos_ 
H Prmecuwr v Duslw Tadic, Judgment on Allegations of Contempt A gam" Prior Counsol, Milon Vujin, Case 
No. 94-l-A-R71, 3 t JanU31)" 2000, paras. 12-1 S. f'rosecuror v. Zlmlw 11/eksovsk•. Judgm''" on Appeal by Auto 
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21. Under Rule 77 (C), when a Chamber has reason to believe that a person may be in 
contempt of the Tribunal, it may: 

1, direct the Pro..,cutor to iavestigate the matter with a view to tho 
preparation and submissioa of an indictment for contempt; 

2. whore the Pro..,cutor, in the view of the Chamber, has a conflict of 
interest "'ith re>roct to the relevant conduct, direct the Regi.ltrar to ap]lllint an 
amicr;s curiae to investigate the matter and report back to the Chamber a' to 
whether there are sufficient grounds for instigating contempt proceedings: or 

3. initiate proceedings itself.1' 

22. Rule 77 (D) provides that where a Chamber believes there are sufficient grounds to 
proceed against a person for contempt, the Chamber may: 

1. in circumstances described in paragraph (C) (i), direct the Prosecuwr 
to prosecute the matter; or 

2. in circumstances described in paragmph (C) (ii) or (iii), issue an 
order in lieu of an indictment and either direct amicus curiae to prosecute the 
malt~r or pn1>~cut~ th~ matter i!s<olf. 

23. The Prosecutor has power to conduct investigations pursuant to Article 17 of the 
Statute, and "shall have the power to question suspects, victims, and witnesses, to colle<:t 
evidence, and to conduct on-site investigations".~• Unlike some other statutory provisions, 
Article 17 makes no reference to serious violations of international humanitarian law. 

24. Further, Rule 39 sets out what the Prosecutor may do in the conduct of an 
investigation, while Rule 47 establishes the procedure to be followed to confirm an 
indietment.lS Pun.uant to Rule 77 (E), Parts four to Eight of th~ Rul~s apply mula/is mutandis 
to Rule 77 proceedings. Therefore, Rules 39 and 47 are applicable to contempt proceedings. 

25. Rule 47 provides that the Prosecutor, if satisfied '"that there is sufficient evidence to 
provide reasonable grounds for believing that a suspect has committed a crime within the 
Jurisdiction of the Tribunal," shall prepare and forward an indictment along with the 
supporting material, to the Rcgh.trar for confirmation by a Judge." The reviewing Judge •hall 
examine each of the counts in the indictment to determine whether a case e'\ists against the 
suspcct. 2

' The rt:viewing Judge can request addllional material, confirm each count, dismtss 
each count, or adjourn the review in order to allow the Prosecutor to modify the indictment28 

Nnbilo Against Findmg of Contempt. Case No lt·95·t41t·AR77, 30 May 2001, pard>. 30-35; Pro.J;ecuwr v 
lwca Mar.;ac;,. and Markrcu Rebrc. tJecision on Motions to Dismiss the lndiotment Due to Laok of Jurisd1otion 
and Ordor S<hedutlng a Status Conf<ronoc. Case No 11·95- t 4-R77 2, pp.5-6_ 

lJ Rule 77 (C) 
24 tCTR Starute, Ankle t 7 (1 ), 17 (2). 
25 Pu"ulllll to Ruk 77 (E), Pans Four to Eight of the Rub apply mulall.< mulandi> to Ku(e 71 pro<eedings. 
26 Rule47(B). 
21 Rule 47 (E). The standard forrev10w L> S<t out in Arliolc 18 of the Statute_ 
28 Rul< 47 (F). 
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Does rhe Prosecuror Have rhe Aurhoriry 10 Prosecuie th~ Accused? 

26. The Defence submits that no Chamber authorized th~ investigation agaull.t the 
Accused pursuant to Rule 77, that the Prosecutor "instituted proceedings of its own accord," 
and that ''[~he order relied upon relates to false tcstimony ... and not to contempt 
proceedings' 0 The Defence asserts that this is "an ahuse of procedure amounting to a 
miscarriage of justice."10 The Defence further submits that the Prosecutor has a conflict of 
interest and that amicus curiae should have been appointed to conduct any investigation.11 

27. In the Kamuhanda Appeal Decision, the Appeals ChambeT directed the Prosecutor to 
conduct investigations into possible contempt and false testimony." The Chamber stated that 
it had "been given reason to believe that there may have been attempts to pervert the course of 
JUStice with respect to this appeal in the form of the solicitation of false testimony." Referring 
to Rule 77 (A) and Rule 91 (R) of the Rules, the Appeals Chamber ordered as follows with 
respect to possible contempt of the Tribunal: 

Accordingly the Appeals Chamber refers the maner to the Prosecutor for general 
1nvestiganon, and, in particular: 

1) directs the Prosecutor, pursuant to Rule 77 (C) (i) of the Rules to 
investigate allegations made in evidence given l>efore the Appoals 
Chamber during the Rule 115 h""ring, ln the effect that Tribunal 
empl<>yeco m•y h•ve •ttempted t<> interfere with the witneS> who had 
given evidence in proceedings before this Tribunal __ 31 

28. The Appeals Chamber Vvent un tu make"" order pursu""t to Rule 91 (B) as well, and 
stated that "in so directing the Prosecutor, it leaves it to his discretion to take the eventual 
steps and measures which he d~cms necessary and appropriate under the circllffistancc~-"34 

29_ It is abund""tly dear from this order that the Prosecutor was directed by the Appeals 
Chamber to conduct general investigations into possible contempt of the Tribunal pursuant to 
Rule 77 (C) (i) and, in addition, to specifically investigate the allegations made in evidence 
given before the Appeals Chamber that Tribunal employees interfered with witnesses. !'he 
order was not limited tu the investigation uf unl} those perl<ons identified by the witnesses in 
their testimony. 

'
9 M01ion. paras. 13, 14, 19. In the M01ion, at footnote 12, the Defence cites only the ponion of the Kam•handa 

Appeals llecision that contain• tho order for investigations under Rule 91 (B) but omits lo acknowledge the 
Immediately preceding ord<r under Rule 77 (C). The Defence only acknowledges the Rule 77 (C) order at page l 
of 11 Reply after the Pro•ecutor. at pa!agraph II of his Re•ponse, subm•ts that the Defence "mi<repre•ented and 
proffered a truncated verSIOn of the Appeals Chamber'• directive to the Prosecutor." The Prosecutor then goes 
on to cite, at paragTlOphs 12 and 13, the A weals Chamber's repoated references to Rule 77. 

'" MotiOn, 1""•- 17. 
ll MotiOn, 1"""'- 15-17_ 

ll Kamuhondo Appeal Decision pp. 2, J. 
;; 

lb•d, p. 2. 
l' Ibid, p 3_ 

The Pro.lecutoc v. Uvnida:r N;hugv:v, Ca>e No. ICTR-07-91-1'1' 618 



Decmon on Defence Prdimmc.ry ("hallengeo I 7 Decemher 1008 

30_ The Chamber is satisfied that the Prosecutor was authorized to conduct in2-~F 
into possible contempt of the Tribunal relating to the Kamuhanda appeal proceedings by the 
Appeals Chamber in the Kamuhanda Appeal Decision. 

31. Regarding the Defence submission that the Prosecutor bad a conflict of interest. it was 
open to the Appeals Chamber to d1rect the Registrar to appoint amicus curiae to investigate 
the maner pursuant to Rule 77 (C) (iii) if, in the view of the Appeals Chamber, the Prosecutor 
had a conflict of interest with respe.:t to the relevant conduct1 

32. The Defence further submits that the prosecution of the Accused is unauthorized, and 
that the Prosecutor should have gone to the Chamber that issued the original order for review 
before commencing any contempt proceedings.J6 

33. The Appeals Chamber in the case of Prosecu/or v Jovic considered a similar assertion 
that the Prosecutor lacked the authority to prosecute the accused because the Prosecutor had 
on]~ been directed by a Chamber to conduct investigations but bad not been ordered to 
prosecute the case pursuant to Rule 77 (D). The Appeals Chamber concluded, "[w]hile Rule 
77(D) (i) provides that a Chamber may direct the Prosecutor to prosecute a person for 
contempt, it docs not preclude a Confirming Judge from aulhorizin~ the Prosecution to 
prosecute on behalf of the Trial Chamber that is seized with the matter,"3 

34. In this case, the Appeals Chamber directed the Prosecutor to conduct investigations in 
accordance with Rule 77 (C) (i), which provides for investigations to be carried out "with a 
view to the preparation and submission of an indictment for contcmpt. ... "38 

35. Following its investigations, the Prosecutor prepared and submitted an indictment 
against the Accused for review as required by Rule 47. The Chamber recalls that, pursuant to 
Rule 4 7 (F), the Judge who reviews an indictment can dismiss it if he is not satisfied that there 
is sufficient evidence to support the charges The Confirming Judge reviewed the Indictment, 
and was satislied that there is sufficient evtdence to support the prosecution of the Accused.10 

36. "The Chamber is satisfied that the prosecution of the Accused has been duly authorized 
in accordance with the Rules. 

Warning to Defence Counsel 

37. ·r he Chamber notes, with concern, that the Defence has mi"n:prescnted information to 
the Chamber. In its Motion, the Defence asserts that the Kamuhanda Appeal Decision related 

"Rule 77 (C) (tit). 
;o 

MotiOn, para. 16_ 

Jr frosec•tor v. JoSipJowc, Case No. \-95-14-T & 14·'2·R77·A. \5 March 2007, paras .. 15 • 36 The Chamber 
observes that the Defence dtcs a number of case• in which a Chamber issued an ocdcr for the prosecution of an 
mdtvtdual Howeve~, in those cases, the Chamber i>suod an order in lieu of an indictment and d,.;idod to 
prose<ute the maller itself or iuiUate proceedings ttsolf. See, for example, In the Contempt Ca.• uf Dr~gan Joktc. 
Order m L1eu of an Indictment on Contempt Concerning Dragan Jokic, 1 November 2007, In the Comempl C,;e 
afShefquel Kabashi, Order in Lteu ot an lndictmonl on Conlempt Concerning Shefqet Kabashi. 5 June 2007; 111 
/he Cw~ agwl!.ll t"lvwoa Har/ma11, Ortl<r in Lieu of an lndttlment on Contempt, 27 Augu>t 200&, ProS'<'bl<>r 
,._ VojiiiiN Se<e!J. Order in I ,teu of an tndtetmem for Contempt against Ljubi"' Petkovic, 13 May 2008 
.1! Komuhanda Appeal Decision. 

_w Nshogaza, Confirmation of the IndiCtment and Wimcss Protection Orders, 4 January 2008. 

The Pmucwor v Uomda.< Nshogoza, Ca."' No_ ICTR-07-9t-PT 
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only to f> se tesumony under Rule 91 (B), and not to contempt, wh1le omitting any.Jre7l:if-c;; 
in its Mo ion to the Rule 77 order by the ApPeals Chamber which 1mmediate\y preceded the 
Rule 91 B) order'0 The Defence acknowledged the Rule 77 or.Jer in its Reply af!Cr the 
Prosecute ·raised it in his Respome. 

38. Tl c Chamber reminds counsel of her obligations under he Code of Professional 
Conduct or Defence Counsel to act honestly and diligently, and (.\ution~ counsel to ensure 
that her f 11ure representations to the Chamber are an accurate reflt,;tion of the record.' 1 The 
Chamber considers this to be a seri<>uS matter, which, if repeated, may warrant funher 
considerJ ion, and necessary actiun. 

FOR Til O:SE REASONS, the Chamber 

DENIES .he Motion in its entirety . 

. / 

' 

<G See para. 4 of!he Motion, and pages 2·3 of the KamuhandtJ Appeal De< is ion ln addition, tho Defence S[ates, 
at paragrap, 6 of its Reply, that two pro<e<ulmn wilne.,es tc>llfied til at tlley "" ·•re •ubjected to influence and 
offerS of b1 bery by persons a55<><:iated with the OTP_ '' In sup[><lrt of this a,s<rtion of bribery by persons 
as.so<iated 'ith the OTP, the Defence refe" to the 18 May 2005 Tramcript from the Kamuhanda appeal 
proceeding• Having reviewed tlte Transcript, tlte Chamber conSiders that this is not an accurate representation 
of the witnt ;s'' testimony While Wnncs> GAG tc>tifJed that the persons who •1>proached her stated that they 
were from t '"Office of the Prosocutnr, the Witness al<o lestifted in Closed So"'"" at pp. 65-66 (Index pp. 87 
onward) th> she asked these pcrsoll.> for Jdentifteation, lltat she could not redd th. ir name;, and that "stnoe they 
told me son ethtng which wa< not- which was incompatible with what l had staH'<l, I went to ftnd out from the 
Office ofth Prosecutor." She also testified in Open Ses.,on that shew., wom••d that they did not take her to 
the Tribuna ofl1ces, tltat she oonveyed her concerns ro them and asked for t!dr names. According to Iter 
tostimon)', ' ·hen she was asked by a Tribunal staff member whethm the IndivO<•!al< ooncemed were fron1 the 
Tnbunal, st 'responded that the vehtcles they drove looked ltke >ehicles used I')' officials from the Tnbunal 
SeeTranscr lt 18 May 2005, pp 41-43 (Index pp 7S onward) 
41 

JCTR, C •dO of Professional Conduct for Defence Counsel, AtuleX, Article U, and Art!cle 20. 'The Annex 
states. tn re ovant part, "[t)he role of Counsel as specialist advocates in the odtninistl11tion of justice requlres 
them to oct wnestly, fairly, sktllfully, diligently and courageously," and "[c Joun•-el have an overridmg duty to 
defend thei client'; imerests, to the extent they can do >0 WJthout acttng .nshonostly or by tmpropt:rly 
prejudicing the adminis[[a!tnn of justice" Futth<r, Altlclo 20 dc,ctibe> "conduct <n•ol•iog 
misrepre>en "''"""as professional mJSoondutt_ 
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