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INTRODUCTION 22 g 2

1. On 19 May 2005, the Appeals Chamber issued an order to the Prosecutor, pursuant to
Rules 77 and 91 of the Rules of Procedure and Evidence (the “Rules™), to investigate
allegations regarding interference with witnesses in the Provecwtor v Jean de Dien
Kamuhanda appellate proceedings.”

2. On 4 January 2008, a Judge of the Tribunal reviewed and confirmed an indictment
against Mr. Nshopoza (“the Accused™). 2

3 By way of Motion filcd on 13 November 2008, the Defence secks to challenge the
Indiciment and to have it dismissed.’

4. The Llefence submits that the Prosecutor initiated proceedings against the Accused
without any order from a Chamber, and that the Prosecutor lacks “jurisdiction to brinp these
pmceedings.”"

5. [n his Response, the Prosecutor submits that the Motion should be dismissed because
Rule 72 is not applicable, the Appeals Chamber directed the Prosecutor to investigate the
matter pursuant t¢ Rule 77, and the Confirmimg Judge zuthordzed the prosccution of the
Accused when he reviewed and confirmed the Indictment,”

BACKGROUND

6. On 11 April 2008, the Defence liled a motion seeking to posipone the date for filing
metions under Rule 72 because the time period tor filing such motions is related to the date on
which the Prosecutor discloscs all Rule 66 (A) (i} supporting materials. The Defence
submitied that it had rcason to belicve that the Prosecutor's disclosure pursuant 1o that Rule
was not complete.®

7. The Defence then [iled “Preliminary Pro Forma Submissions” oo |4 Apdl 2008,
challenging the Prosecutor’s jurisdiction, and alleging defects in the Tndictment.” The Defence
also [iled motions seeking further disclosure of supporting matenals.

! Frosecuiar v, Jean de [hew Kemuhandg, Case No, ICTR -99-34A-4, Oral Decision (Rule 113 and Centempt
Ef False Testimony), 19 May 2005 (' Kamufanda Appeal Decision™).
* Prosecuior v, Léomidas Nebogora, Case No, ICTR-07-91-1, “Indictment,” filed 7 Janvary 2008. The Accused is
charged pursuant 1o Rules 77 (A), {B) and ((3) ol the Rules of Procedure and Evidence (“Rules™).

Nshogoza, Defence Preliminary Challenge to Progecutor's Jurisdictinn and Subsidiary Motion to Dismiss the
Indictment {Rules 72 and 13 ICTR R.P.E}, filed 13 November 2{H&.
! Motion, paras., 13 - 17, 19, 22.
. Mehogoza, "Prosecutor’s Respense to “Defence Preliminary Challenge to Prosgcuter’s Jurisdiclion and
Subsidiary Motion o Dismiss the Indictment (Rules 72 and 73 ICTR R.P.E)," filed 19 Movember 2002
*Prosucutor™s Response™), para. 2,

Mehogoza, "Ugent Defence Request Regarding the Commiencement of the Rule 12 30-Thay Delay,” filed 11
April 2008, paras. 1.

Mshogaze, “Defence Preliminaty Pro Forma Submission in support of Preliminary Motiens Pursuant to Rule 72
af the ICTR Rules of Procedure and Evidence,” filed 14 April 2008,
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8. On 25 June 2008, the Defence filed a preliminary motion cha]lenging the [ndictment
and seeking its dismmssal pursvant to Rule 72, or alternatively, Rule 73.° This motion was

stated to replace the Aprii Preliminary Pro Forma Submissions which the Defence had [iled
“out of an abundance of caution” on 14 April 2008.

9, The Chamber issued a Decision on defence motions for disclosure and regarding the
Rule 72 30-day delay on i October 2008, in which it ordered the Prosccutor to file a
deciaration that he had disclosed all supporting materizls. It [urther ordered that the time for
filing preliminary challenges under Rule 72 would commence from the date of filing of the
Prosecutor’s Declaration.®

10. inaddition, the 1 October Decision stayed any decision on the merits of the Defence’s
Rule 72 motions unti] the 30-day time period had elapsed, and it permitied the Defence w
either amend its pc:ndingl, Rule 72 preliminary motions or to file new preliminary motions
within the 30 day perjod. ™

11.  On 3 November 2008, the Defence filed a motion secking clarification regarding the
time for filing preliminary motions under Rule 72."

12.  In accordance with the Chamber's further Decision of 7 November' regarding the
time pedod for filing motions under Rule 72, the Delence filed a Motion on 13 November

2008 challenging the Indiciment, and seeking its dismissal pursuant to Rule 72, or
alternatively, Rule 73. 13

DISCUSSION

Preliminary Matter

13, Pursuant to Rule 72, or aliematively, Rule 73 of the Rules, the Defence secks to
chailenge the Prosecutor’s puwer to investugate and prosecute the Accused. '

14.  The Defence acknowledees the case law which holds that challenges to the jurisdiction
of the Tribunal in contempt proceedings cannot he brought pursuant to Rule 72 (A) (1. The

* NMehogoze, “Defence Preliminary Motions Purseant o Rule 72, and Altemative Motion under Rule 73 to
Dismiss the Indicrment.” Aled 23 June 20038,

9 Nshegoza, Decision on Defence Motions for Disclosure of Supperting Materials; and Clarification on Rule 72
JDay Petind, | Octobes 2008 (1 October Decision™), p. 4 .

o Nrkogeza, | October Decision, p. 5.

' Nihogora, “Defence Request Concemning the Deadline for Rule 72 Prelitninary Exceptions Maotion,™ filed 3
Wovember 2008

2 Nehopoza, Decision on Defence Request Concerning the Deadline for Kule 72 Preliminary Tixeeptions, 7
Movember 2008,

L3 Mehozoza, "Defence Preliminary Chailenge o Proseculor’s Jurisdiction and Subsidiary Motion to Dismiss the
Indictment (Rules 72 and 73 ICTR R.P.E.)," ftlod 13 November 2008 (“Motion™). The Chamber considers that
this Motion, which is substantially similar to the previous Rule 72 motion, replaces the Defence Preliminary
Motions filed 25 June 2008,

14 Motion, para. §7.

3 Motion, para. 18, See Proveowtor v Marijan Krizic, Case Nao. IT-95-14-R77.4-AR7TZ2.1, Decision on

interlocutory Appeal Challenging the Jurisdiction of the Tribunal, 2 March 2006, paras 4-6; Prasecntar v, fvica
Maorijacic and Markica Rebiv, Case No_ [T-95-14-R77.3, ¥ Octaber 2005,

The Prasecutor v. Léonidas Nshogoza, Case No, ICTRA7-91-PT /8
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Defence submils, however, that the jurisprudence on Rule 72 does not rclate to the
“jurisdiction of the Prosecutor,” nor to conllict of interest, nor to imegularities thalt amoutt to
an abuse of process.'®

15.  Rule 72 {A) defines preliminary motions as those which “challenpe jurisdiction; allege
defects in the form of the indictment; seek the severance of counts joined in one indictment
...; Or raise objections bascd on the refusal of a request for assignment of counsel made under
Rule 45 (C).” Such motions must be made in writing, within thirty days afier the date the
Prosecuter discleses supporting materials under Rule 66 {A) [i}.”

16.  The Chamber considers that the lanpuape contained in Rule 72 is clear.  According to
Rule 72 ({IV), preliminary motions challenging jurisdiction under Rule 72 (A) are expressly
limited 1o those which relate 10 either the competence of the Tnbunal, or to the temFOra],
personal, territorial or subject matter jurisdiction of Lhe Tribunal as set out in the Statute.

17.  The Chamber recalls that it 15 not possible to challenge the jurisdiciion of the Tribunal
to prosecute individuals for contempt under Rule 72, Nor is there a basis under Rule 72 to
challenge the Prosecutor’s authority to investigate and prosecute the Accused. This challenge
does not fall within the meaning of a challenge to the “jurisdiction™ of the Tribunal in relation
to Arlicles 1,2, 3,4, 5, 6,7, or 8 of the Statule as required by Rule 72 (D). ©°

18, The Chamber will now consider the Defence submissions under Rule 73 of the Rules.
The Relevanr Legal Provisions

19, Rule 73 is the peneral provision for bringing motions, with the exception of those
muotions which must be brought pursuant to Rule 72 of the Rules.™

20.  The oflence of contempt of the Tribunal is found in Rule 77, which provides that the
Tribunal may held in conmtempt any person whe knowingly and willingly threatens,
mtimidates, injures, bribes or otherwise interferes with current, future or past witnesses; or
who atlempts to do sa.®' Though it is provided for in the Rules rather (han the Statute, the
inherent power of the Tnbunal to hold individuals in conternpt has been conlirmed in the
ju;i::.'1:111:«11:11-:':.22

18 Motion, paras. 18- 20,

7 Rule 72 (A) Rule &6 (A} (i) requires the Prosecutor lo disclose 1o the Defence, *[w]ithin 20 days of the initial
appearance of Ihe accused copies of the supporting material which accompanied the indictment when
confumation was sought as well as all prier statements obtained by the Proseculor Irom the accused .. "

' Rule 72 (D) defines a motion challenging jurisdiction as referring “exclusively to a motion which challenges
an indicrment on the ground that it does not relate to any of the persons indicated in Articles 1, 5, 6 and 8 of 1he
Statube; the errilocies listed in Anicles 1, 7 and 8 of the S1atute; the period indicated in Articles 1, 7 and 8 of the
Suitute; or any of the violations indicated in Articles 2, 3, 4 and & of the Statute ™

¥ Prosecutor v. Marjan Krizic, Case Wo. [T-25-14-R77.4-AR72.1, Decision on Interlocutory Appeal
Challenging the Jurisdiction of the Tribunal, 2 March 2006, para. 4; see also Rule 72 of the Rules.
2 Rule 73 (A).
4 Rale 77 (A} {iv) provides, in refevant pan, that “{ti]be Tribunal ... may hold in contempl ... any person
who. .. threatens, intimidates, causes sty injury or offers a bribe to. or otherwise interferes wilh, a wilness who is
giving, has given, or is about 1o give evidence in proceedings before a Chamber " Under Rule 77 (B), attempt
to commit comtlempt and incitement to commit coatempt of the Tribunal are likewise punishable under the Rules.
2 Prosecutor v. Dusko Tadic, Judgment on Allegations of Contempt Against Prior Counsel, Milan Vujin, Case
No. %4-1-A-R77, 31 January 2000, paras, 12-13; Prosecuror v. Zlatko Aleksovski, Judgmunt oo Appeal by Ante

The Prosecutor v. Léenidas Nshogoza, Case Mo, ICTROT7-491-FT 4:8
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21, Under Bule 77 {C), when a Chamber has reason to believe that a person may be n
contcrmpt of Lhe Tribunal, 11 may:

1. direct the Prosecutor to investigate the matter with a view 1o the
preparation and submission ol an indictment for contempt:

2 where the Prosecutor, in the view of the Chamber, has a conflict of
interest with respect Lo the relevant conduet, direct the Registrar 1o appaint an
amicus curige to investigate the matter and report back 10 the Chamber as 1o
whether there arc sulficient grounds for instigating contempt proceedings; or

1, initiate proceedings itself.

22, Bule 77 () provides that where a Chamber believes there are sulficient grounds to
proceed against a person {or contempt, the Chamber may:

1. in circurnstances deseribed in paragraph (C) (i), direct the Prosecutor
to prosecote the matter; or

2. in circumstances described in paragraph {C) (i) or {iil}, issue an
arder in liew of an indictment and cither direct amicus curiae to prosccute the
matier or prosecute the mater itsclf.

23, The Prosecutor has power 1o conduct investipations pursuant to Articie 17 of the
Statute, and "shall have the power to question suspects, victims, and witnesses, to collect
evidence, and to conduct on-site invcstigations".z" Unlike some other slatulory provisions,

Aricte 17 makes no reference to serious violations of international humanitarian law.

24, Furher, Rule 39 sets oul whal the Proseculor may do in the conduct of an
investigation, while Rule 47 establishes the procedure to be followed to confimm an
indictment.” Pursuant 10 Rule 77 (E), Parts Four to Eight ol the Rules apply »uidatis mutendis
to Rule 77 proceedings. Thercfore, Rules 39 and 47 are applicable to contempt proceedings.

25, Rule 47 provides that the Prosecutor, if satisfied “that there is sufTicient evidence to
provide reasonable grounds for belicving that a suspect has commined a crime within the
Junisdiction of the Trnbunal,” shall prepare and forward an indictment along with the
supporling material, to the Registrar for confirmation by a Judge.*® The reviewing Judge shall
examine cach of the counts in the indictment to determine whether a case exists against the
susp::{:l..ﬂ The reviewing Judee can request additional materdal, contirm each count, dismiss
cach count, or adjourn the review in order to allow the Prosecutor to modily the indictment 2

Ninbilo Against Finding of Contempt, Case Mo, It-85-14/1-ARTT, 30 May 2001, paras. 30-35; FProvecutor v
fvica Margacic and Markicn Rebic, Decision on Motions to Dismiss the Indictment Due to Lack of Jurisdiction
and Order Scheduling a Statws Conference, Case Mo, It-95-14-R77.2, pp.5-6.

2 Rule 77(0).

* ICTR Starute, Anticle 17 (1), 17 (2),

2¥ pursuant to Rule 77 (E), Parts Four to Fight of (he Rules apply srutoris mutendiy 1o Rule 77 proceadings.
" Rule 47 (B).

& Rule 47 {E). The standard fuor revicw is s¢t out in Article 18 of the Stalute.

% Rule 47 (F).

The Prosecuor v. Léamiday Nshogoza, Case Mo, ICTR-O07-21-FT 58
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Does the Prosecutor Have the Authority to Prosecuie the Accused?

26.  The Defence submits that no Chamber authorized the investipation apainst the
Accuscd pursuant te Rule 77, that the Prosecutor “instituted proceedings of ils own accord,”
and that *| ‘Lhe order relicd upon relates to false testimony...and not w contempt
. . I e .
proceedings.™ The Defence asserls that this is “an abuse of procedure amounting to a
miscarriage of justice.™ The Defence further submits that the Prosecutor has a conflict of
interest and that amicus curiae should have been appointed to conduct any invesﬁgaﬁon.j'

27.  In the Kamuhonda Appeal Decision, the Appeals Chamber directed the Prosecutor to
conduct investigations into possible contempt and false testimony.” The Chamber stated that
it had “been given reason W believe that there may have been avempts to perverl the course of
Justice with respect to this appeal in the form of the solicitation of false testimony.” Referring
ta Rule 77 (A) and Rule 91 () of the Rules, the Appeals Chamber ordered as follows with
respect to possible contempi of the Tnbunal:

Accordingly the Appeals Chamber refers the mater to the Prosecutor for gencral
investigation, and, in paricular:

1) directs the Prosecutor, pursuant to Rule 77 {C) (i) of the Reles to
investigate allegations made in evidence piven before the Appeals
Chamber during the Rule 115 hearing, to the elfect that Tribunal
employees may have attempted 1o interfere with the witness who had

. . . . L\ ema 33
given evidence in proceedings before this Tribunal. .

28, The Appeals Chamber went on o make an order pursuant to Rule 91 (B) as well, and
siated that “in so dirccting the Prosecutor, it leaves it to his discretion 1o lake the eventual
steps and measures which he deems necessary and appropriate under the circumstances. ™

2% [t is abundantly clear from this order that the Prosecutor was directed by the Appeals
Chamber to conduct peneral investigations into possible contempt of the Tribunal pursuant to
Rule 77 (C} (i) and, in addition, to specilically investicate the allegations made n evidence

order was not limited to the investigation ol only those persons identified by the wiltnesses in
their testimony.

R Motion, paras. 13, 14, 19, In the Maorion, at footnote 12, the Defence cites only the portion of the Kemphanda
Appeals Decision thar contains the order for investigations under Rute 91 (B} but omits to acknowledpe the
immediate]y preceding order under Rele 77 {C), The Defence only acknowledges the Kule 77 (C) order at page 1
of it Reply after the Prosecutor. at paragraph 11 of his Response, submits that the Defence “misrepresented and
proffered a tuncated version of the Appeats Chamber's directive to the Prosecutor.”™ The Prosecutor then goes
on to cite, at paragraphs 12 and 13, the Appeals Chamber’s repeated references to Rule 77,

¥ Motion, pata. 17.

3 Motion, paras. 15-17.

32 wummhondu Appeal Decision pp. 2, 3.

3 thid, p. 2.

M tbid p. 3.

The Prosecuror v. Lévnidus Nyhogere, Case Mo, ICTR-07-2]1-PT i
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30.  The Chamber is satislied that the Prosecutor was authorized to conduct investigations
into pessible contempt of the Tribunal rclating to the Kamuhanda appeal proceedings by the
Appeals Chamber in the Kamuhanda Appeal Decision.

31.  Regarding the Defence submission that the Prosecutor had a conflict of interest, it was
open to the Appeals Chamber to direct the Registrar to appoint amicus curiae to investigate
the tnatter pursuant to Rule 77 (C) (iii} if, in the view of Lthe Ajppca]s Chamber, the Prosecutor
had a cenflict of interest with respect to the relevant conduct ?

32. The Defence further submils that the prosecution of the Accused is unauthonized, and
that the Prosecutor should have gone to the Chamber thal issued the original order for review
before commencing any contempt proceedings.™

33.  The Appeals Chamber in the case of Prosecutor v. Jovic considered z similar asscriion
that the Prosecutor lacked the authorily to prosccute the accused because the Prosecutor had
only been directed by a Chamber to conducl investigations but had not been ordered to
prosccute the case pursuant to Rule 77 ([3). The Appeals Chamber concluded, “[w]hile Rule
7HD) (i} provides that a Chamber may dircct the Prosecutor to prosecute a persan for
contempl, it does not preclude a Conlirming Judge from authorizing’ the Prosecution to
prosecutc on behaif of the Trial Chamber that is seized with the matter,”

34.  Inthis case, the Appeals Chamber directed the Prosccutor to conduct investigations in
accordance with Rule 77 (C) (i), which provides for investigations to be carried out “with «
view to the preparation and submission of an indictment for contempt...."*

33.  Following its investigations, the Preosecutor prepared and submitted an indictment
against the Accused for review as required by Rule 47, The Chamber recalls that, pursuant 10
Rule 47 (F), the Judge who reviews an indictment can dismiss it if he is not satisfied that there
is sufficient evidence 1o support the charges. The Confirming Judge reviewed the [ndictment,
and was satislied that there is sufficient evidence to suppon the prosecution of the Accused ™

36.  The Chamber is satisfied that the prosecution of the Accused has been duly authorized
in accordance with the Rules.

Warning to Defence Counsel

37.  The Chamber notes, with concemn, that the Defence has misrepresented information (o
the Chamber. In its Motion, the Defence asserts that the Kamuhanda Appeal Decision related

3% Rule 77 (C) Giii).

8 Mation, para. 16

*T Prosecutor v. Josip Jovic, Case No. 1-95-14-T & 14/2-R77-A. 15 March 2007, paras. 35 - 36. The Chamber
observes that the Defence cites a number of cases in which a Chamber issued an order for the prosecution of an
individual. However, in those cases, the Chamber issued an erder in liew of an indiciment and decided to
prosecute the matter itself or initiate proceedings itself. See, for example, In the Contempt Case of Dragan Jokic,
Crder in Liew of an Indicrment on Cantempt Concerning Dragan Jokic, | November 2007, Ja the (ontempt Case
of Shefiquet Kabashi, Order in Lieu of an Indictment on Contempt Concerning Shefget Xabashi, 5 June 2007, fn
the Cuse apatmst Florence Hartpman, Order 0 Lieu of an Indictment on Cooternpt, 27 August 2008, Proseceior
v. Fojisfzv Seseff, Order in Lieu of an Indictment for Contempt against Liubisa Petkovic, 13 May 2008
"8 K amuheande Appeal Decision.

“1"‘1".1.‘!105;’{3312, Confirmation of the Indiconent and Wimess Protection Orders, 4 January 208,

The Prasecuior v. Léoniday Nshopaza, Case Mo, ICTR-07-91.PT TR
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only to fi se testimony under Rule &1 (B}, and not to comempt, while omitting any relerence
in its Mo ion to the Rule 77 order by the Appeals Chamber which immediately preceded the
Rule 91 B} order.” The Defence acknowledged the Rule 77 order in its Reply after the
Prosecutc - raised it in his Response.

38.  Tte Chamber reminds counsel of her obligations under :he Code of Professional
Conduct or Defence Counsel to act honestly and diligently, and ¢.autions counsel 10 ensure
that her [ ture representations (o the Chamber are an accurate reflestion of the record.”! The
Chamber considers this to be & serious matter, which, if repeated, may warrant furher
considera ion, and necessary action.

FOR TH iSE REASONS, the Chamber

DENIES he Motion in its emtirety.

Arusha, 17 December 2
e

En:ile Frahcis Shon
Judge

* gee para. 4 of the Motion, and pages 2-3 of the Xamuhands Appeal Decision. In addition, Lthe Defence states,
at paragrap: ¢ of its Reply, that oo proseculion witnesses festifted that they “ware subjected 1o influence and
offers of br bery by persons associated with the OTP... " In support of this a:serion of bribery by persons
associated - vith the OTP, the Defence refers to the 18 May 2005 Transcrnpt from the Kamukanda appeal
proceeding: Having reviewsd the Transcript, the Chamber considers that this is not an accurate representation
of the witne ss's testimony. While Witness GAG testified that the persens who approached ber stated that they
were from 1 (2 Office of the Prosecutor, the Wimess also lestified in Closed Session at pp. 65-86 {Index pp. 87
onward) the she asked these persons for identification, that she could not read th.ir names, and that “since they
leld me sun ething which was not — which was incompatible with what I had staned, T went e find out from the
Office of th Proseculer.” She alse testifed in Open Session that she was worried that they did naot ke ber w
the Fribuna oFices, that she conveved her congems W them and asked for ihir names.  According to ber
testimony, * hen she was asked by a Tribunal staff member whether the indivioeals concemed were frem the
Tribunal, st : respended that the vehicles they drove looked like vehicles used iy officials from the Tribunal.
See Transcr 1t 18 May 2005, pp. 4143 {Index pp. 7§ otrward).

4 ICTR., C e of Professional Conduct for Defence Counsel, Annex, Article 134, and Article 20, The Anpex
stafes, it ke cvant part, “[thhe role of Counsel as specialist advocates in the adininistration of justice requires
them 10 acil wonestly, fairly, skillfully, diligendy and courageousty;” and “[¢]oun=el have an overriding duty to
defend thei client's interests, (o the extent they can do so without acting ishonesthy or by improperly
prejudicing the sdminisuwation of justice™ Further, Afticle 20 desceibes  “conduct  involving...
misrepresen ation" as professional miscondutt
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