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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR BWANDA {the "Tribunal™},

SITTING as Trial Chamber 11 compused of Judges Willlam H. Sekule, Presiding, Arlette
Ramaroson and Solomy Balungi Possa (the “Chamber™}.

BEING SEIZED of the Delence for Nyiramasuhuko's "Regudte et vxeftision de preme ou,
alterfiativement v versememt de prewve de porifes de émoignease rendu dany fe procéy oy
Diéxird Munmvonezun o alferndtivernent en rappel de temoin”, Mled conlidentially on 13
October 2008 (“Myiramasohuko™s Mation™);

CONSIDERING the:

i, “Reéponse de Arséme Shalom Ntahobali 0 lu Reguéte de Pouline Nviramasulnko en
excinsion de prewve on. alternativement cn versemem dv prewve oo parties de
temoighage Fendu dans fe proces de Désivé Mumyaneza on afternotivement en rappel
de témoin”, filed on 14 October 2008 {"Niahobali’s Response™)

i, C‘Réponse de Sphvain Neabimma a lo 'Reguéte dv Pouline Nyiramaswimko en
exclovient de prewve on, alternativerment en versement de prewve de partivs e
tomadyhage rendn dins fe procés de Ddésiré Munanezo on afternalivement en rapipe!
e tenain™, Gled confidentially on 16 October 2008 [*Nsabimana’s Response™;

i, “Répove de Joseph Kanpabashi & la Requéte de Pauline Nviramasubuko en
exclusion ofe prewve ow alfernativement en versement o6 prewve de partivs oe
témoignage rendu dans le procés o Désird Munyaneoa on altevnativement en rappe!
de temain, filed confidentially on 17 October 2008 (“Kamyabashi's Response™).

iv. ¥ Prosecutor’s Response to the *Reguéte e Paufine Nviramasuhuko en exelusion Jde
prewve o, difernaiivement en versemen! de prewve de partics de (émofgaage rehdy
dans le procés de Désiré Munvaneza ou alternenivemens en rappel de témoin™, {iled
confidertially on 17 October 2008 { Prosecution Response™):

v.  C'Répliguc de la Reguiéronte ¢ fa réponye din Procirelr o sa regucte de Pauline
Myiramasufiuko en exchesion e preuwve o, alternaifvement on versement de prewve
de partics e temoignage rendy dans fe procés de Désird Mumvaneza ou
whernativement en rapped de tmeit”, filed eonfidentially on 20 October 2008
{“MNyiramasuhuko’s Reply™;

CONSIDERING the Statute of the Tribunal {the “Statute™) and the Rules of Procedure and
Fvidence {the “Ruley™:

NOW DECIDES the Motion pursvant to Rule 73 {A} of the Rules. on the basis of the
written briefs ltled by the Parties.

INTRODUCTION

I.  Prosvcution Wimess 1K testified before this Chamber in May 2002." On 20 and 24
Seplember and 1 Ogtober 2003, the Witngss gave statements 1o the Canadian Police (RCMPY,
and testificd as Witness C-22 i the (rial of Deésire Munyanera in Canada on 29, 30 May and

La0, 21,2223, 27 and 28 May 2007
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4. 5 June 2007. The instant Motion is filed pursiant o alleged contradictions in the Witness™s
testimonics before this Chamber and the Canadian coun and statements before the ICTR
Prosecittion investigators and the RCMP. Anached to the Maotion are Witness TK's
statements before the RCMP and transeripts of her testimony in the Munyaneza trial. The
transcripts of the statements before the RCMP bear track changes. On orequest of the
Chamber. the Partics verified with the Canadian authorilies that these documents were indeed
coples of the final versions of the RCMP transcripts.”

SUBMISSIONS O THE PARTIES

Myiramasuhuko's Motion

2. The Detence alleges that in her westimoeny during the Munvanesza progecdings, Wilness
TK has contradicted her testimony before this Chamber on several issucs.

3.0 lhe Defence alleges an meonsistency regarding the death of the Winess's parents. The
Defence alleges that in 19%4, Witness TK stated (o the ICTR Prosecution investigators that
when she fled (rom Gikongora 10 Butare. her parents had already been killed. Betere the
Canadian courr, the Witness testitied that her father survived the stay at Dutare préfeciurs
and is stll alive. According 1o the Defence, this inconsistency casts doubt on the credibility
of her testimony belore this Chamber regarding the events at Duare préfectsre and the
alleged presence of Nyiramasuhuko when male family members were beaten and killed at the
préfecture. Witness TK was confronted with the alleged contradiction between her testimony
and the smatement taken by ICTR Prosccution imvestigators on 12 November [996, The
Wilness provided an cxplanation which the Defence does not find conclusive.

4, The Delence alleges an inconsistency regarding Witness TK's family members who
lefi Gikongoro with her o go 10 Butare, Before this Chamber, Witness TR testificd that she
lefi Gikongoro tagether with her brothers, older sislers, nephews and nieces. She did not
mention her parems. In the Munvaners proceedings the Witness testified that she leit
Ciikongoro with her brothers, an clder sister, her parents and other family membaers,

5. The Defence alleses an inconsistensy réparding the start of fighting in Butare and the
reasons fur hiding at Benchikira convent. Before this Chamber. Witness TR Lestified that she
was hiding with other peopls a1 the Benebikira convent becavse she saw houses burning. She
further tesufied that the situation deterinrated the day afier the landing of an airplane in
Butare. Belore the Canadian court. the Witness estificd that the gunfire started immediately
atter the airplane landed; furthermore, the Witness did new mention that she hid at the convent
because of burning houses, but because of the airplanc and the subsequent shooting,

#.  The Defence allepes an inconsistency reparding the presence of Witness TK's parenls
at the préfeciure office and in Rango. In the statemenm faken by the ICTR Prosecution
investigators in 1986, Witness TK indicated that her paremis were Killied befure she deparned
From Gikengoro, and before this Chamber the Witness alleged that her parents died in 1994,
Belore the Canadian count, Witness TK allepedly testified to being with her father and
mother when they were transfemred from the Bencebikira convent o the préfecinire oflice and
that her parents were still alive in 1997,

2 The Prosecutor v Nyiramotubibe of af, Case No. W VR-SE8-2-1. Prosecutor’s observation o the inal verston
af the Desire Bomanera transenipls recenved from Canada relating, o Defence motens b exglbude evidence
areds o recall wittesses, 19 Movember 2008, The Procecidor v Nvivamisateko of of, Case Mo, ICTH-U8-42. 1,
Informations & 1o chambre saing 3 g regudte de Svirammasy ke oo exclasion Jde poewve au, alwenativement ¢n
vergement de preuve de parties du témoignage, ou akternativernent en rappel de tdmadn, filed oo 17 November

W08
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7. Tne Defence alleges an inconsistency regarding Witness TK's identification of Pauline
Nyiramasuhuko when the Witness amrived at the préfecture. Before this Chamber. the
Wimess testified that she saw MNyiramasuhuka for the first ime when she arrived at the
préfecture whereas in her statement before the RCMP in 2003, the Witness leamed about
Nyiramasuhuko when she overheard a conversation between Shalom Niahobali and 2 woman
at the préfectnre.

8. The Detence alleges an incopsistency regarding Witness TK's testimony about the
killing of men at Autare préfecture. Before this Chamber, the Witness alleged that all men
who were brought from the convent to the préfectare offices with Witness Th were heaten
up and subsequently killed. Defore the Canadian coun, she testified that her father had also
been brought to the préfeciure and beaten up. but that he survived.

9. The Defence alleges an inconsistency reparding Witness TK s testimony about when
she saw the men for the last time at the préfectre. Before this Chamber, Witness TK said
that she did not see any of the men alive after 5 p.m. on the day that they were abducted,
whereas she testified before the Canadian coun that after being beaten up, the men were
released and joined the other refugees; later they were separated from the women and killed.
According o the Delence, this suppests that the men were not killed a1 the préfeciire. In
addition, belore this Chamber, Witness ‘TK mentioned the arrival of only one vehicle at the
préfecture olfice on the day she arrived there, whercas before the Canadian court she referred
to three vehicles arriving in the evening at the priffecrare office.

10. The Defence alleges an inconsistency regarding Witness TK's testimony about
Prosecution Witness 5). Bofore this Chamber, the Wimess stated that she did notl know the
reasons why Witness 8] was travelling with her from Rwanda o Arusha in May 2002,
whereas before the Canadian count, Witness TK admitted to knowing why this person was
travelling with Witness TK to Arusha.

11.  ©On the basis of these contradictions. the Defence requests the exclusion of the evidence
of Witness TK: or, altematively, the admission inte evidence of extracts of Wilness TK's
testimony before the Canadian court referred 10 in the instam Motion: or, alternatively, the
recall of Witness TK for fudher cross-examination on the basis of the Witness's wstimany in
the Canadian proceedings on the fellowing points:

e Events at Dencbikira convent: the persons accompanying Witness TK when she Ieft
Cyanika parish for the Benebikira convent: the persons who arrived with Witness TK
gt the convent; the moment when Witness TK decided to hide within the convent: the
persons found with Wilness TK at the convent,

o  Ewvents at the préfecinree office: he persons who were esconed with Witness TR o the
prefeciure ollice; the men who came from the convent to the préfecinre and who
were healen up behind the office: when and how the men who were taken behind the
office were killed; the persons who had come to the préfeciure office from the
convenl and who sorvived until the transfer to Kango: the persons whno were
translorred from the convent w the préfectre and who were stll alive when the RPF
arrived in July 1994;

e  Surviving {amily members: Witness TK™s family members whe were still alive
during 1he Witness's testimany before the Canadian court at the end of May and in
early June 2007,

¢ [vents concerning the landing of an airplanc in Butare in 1994: when the Witness
heard or saw the plane landing in Butare; whon the Witness heard or saw gunfire or
arenade explosions alier the arrival of the airplane,
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e FEvents concerning the Witness's arrival in Arusha in 2002: how the Witness found
ot that Witness SJ came to Arusha to testily before they travelled together (o Arusha:
how the Wimess kacw that Witness %) was on the same airplung as her when they
travelled to Arusha (o testify; the identities of the ather persons on the airplane that
TK might have known; what the Witness knew about the trial for which she camc o
testify and what she knew about the accused.

12 The Defence further requests an order allowing the Prosecution 10 re-examine the
Witness un the same points; prohibiting anyone {rom informing the Witness about the
reasonts for recall and prohibiting the Wilness from being given the transeripts ol her
testimonies in Arusha and Canada; and prohibiting Witness TK from communicating with
anvone about her past testimonies in Acusha prior o her estimony,

Ntahobali's Rexponse

(3. The Defionce for Nahobali supports the Motion and requests the Chamber 1o further
cross-examing Withess TR on issues relerred to in the Motion which affeet Ntahobali's

nghts.
Nyabimana’s Responye

I4.  The Delence for Nsabimana recalls that Witness TK testificd against Nsabimana with
respect 10 the events at the préfecrnre office. The Defonce requests that, iY Wilness TK is
rccalled, it be allowed to further cross-examine the Witness within the limils set by the
Chamber,

Kanypabashi's Responise

15. "The Melfence for Kanyabashi submits that if recalled, Witness TKS Turther testimony
should be limited 10 the allegad contradictions listed in the Motion; she shouid not be
allowed o introduce lresh evidence whickh may incriminate Kanyabashi or cause him any
prejudice. given the advanced stage ol the proceedings. The Defence reyuests w be allowed
to eross-cxaminge Witness T'K i the Chamber prants the Motion.

Proxecution Rexponse

1. The Prosecution opposcs the request for ¢xclusion of wilness TK s evidence and
sybmirs that the Defence has failed 1o show that the evidence cawses prejudice to
MNyiramasuhuko and therefore has nol met the criteria for exclusion of evidence.

17.  The Prosecution opposes the request to introduce into evidence the extracts of Wilness
TK's testimony during the Munvaneza trial. It submils that the admissian inle evidenee of
the extracis would be unfair 1o the Witness amd would not assist the Chamber in its
determination of the guilt or innocence of Mviramasuhuka,

1§, The Prosecution opposes the request o recall Witness TK for cross-examination. It
submits that, it there are any at all, the ingonsistencics between the Witness's tostimonies
before  this Chamber and  the Canadian court are minor and do not prejudice
Nyiramasuhuka®s delence or alfeel the Witness's credibility, Theretore, the Defence has
{ailed 10 show that the requirements [or recall of 1 witness are met.

19, Heparding the request to cross-cxamine Witness TK on the alleged death of her
porents, the Praseculion submits that the Witness's statement 0 the ICTR Prosceulion
nrvestigators in 1996 18 not evidence, Funhermoere, the Defence had ample opponunity in

¥

3
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2002 10 cross-examing the Witness on any discrepancies between the statement and the
examination in chief, which the [Xefence did at length with regard to her slalements o the
ICTR Prosecution investigators, The Prosecution points oul that any comparison exercisc
should oceur between the testimony of the Witness belure this Trial Chamber and her
testimony before the Canadian court.

2{). The Prosecution submits that before this ‘Trial Chamber, the Witness was asked in a
eeneral manner to relate whether members of her family survived the war, whilst the
question in the Munyancza trial required the Witness to relate whether members of her
family were alive at a particular momenl, that is, slter the RPF [reed them al Rango forest.
There is thercfare no contradiction in the testimenies. Finally, in the Munyancesa trial,
Witness TK explained the alleged inconsistency and stated that when she was referring to her
parents, in Rwandese culmre, as the last bom, she had spent 50 many ycars living with her
elder sister, that she considered 1his sister and her hushand family as her parents. It is this
sister and her children and husband whe were killed during the events and o whom she was
refeering when she said her parents were killed.

21, The Prosecution submits that the Defence had every opporwnity to cross-examine
Withess TK on whether or nol her parents accompaniced her on the trip from Gikongoro to
Butare, but did not do so. The transeeipts of the Munyvaneza wial do not yield anything new in
this recard.

22, The Prosccution submits that there 1s no contradiction concerning the Wilness's
testitnony about where and when the Witness hid in the Benebikira convent. In any cveat, a
witness cannal be recalled for cvery small decail given i another arena,

23, The Proseculion submits that the alleped testimony of the Witness in the Munyaneza
trial that her parents were with her in Rango and stll alive on the day ol testimony on 4 June
2007 is not inconsistent with the Witness's testimony before this Chamber, where the
Wilness never denied that her parents were with her at the préfectioe office and a1 Ranga.

24, According 1o the Prosecution, there is no inconsisteney reparding the identification of
Nyiramasuhuko. Before this Trial Chamber, the Wilness was asked how she came {0 know
Fuuline Mviramasuhuko. In the Munyaneza trial, the Witness was responding e the question
of how she came 10 know Shalom Ntahobali, I is therefore misleading o assert that the
identification of Pauline Nyiramaschuko was different when the gquestion at the Munyaneza
trial was not even dirceted 1o knowledge of Nyiramasuhuko.

25, The Presccution submits that the Dxefence™s allcgation that before this Chamber, the
Witness did not mention that her Fuher was amonyg (the men who were beaten up and Killed ar
the préfeciure. whereas she testified about this event before the Canadian coun. does not
amroutlt te an inconsistency, ILis a mere omission.

26, The Prosecution submits that there iz no contradiction regarding the Withess's
testimony about the beating up and Killing of the men at the préfrerure office. The Witness
testified both befure this Trial Chamber and at the Munyaneza trial that the men were taken
away and beaten and then later killed. During the Munyanc.a trial, the Wilness was asked
meore detailed guestions, for example abawt vehicles present at the préfecire, and answered
accordingly. The Defence’s allegation thar the Witness indicared belore the Canadian count
that the men were not Kailled at all or were net killed ag that place s mere speculation.

27, The Prosccution comends that there is no inconsistency concerning the Witness's
knowledge of Wilness 51 between the evidence at the Munyanera rial and before this

6
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Chamber. Before this Chamber, the Witness was not quite sure about Witness 5)°s family
name; contrary to the Defence allepation, the Witness did nol slate during the Munyaneza
rial that she had a conversation with Witness SJ about thiz trial. The Witness simply said
that she knew that Witness 81 testified in Arusha because they ravelled together,

MNyiramasuliuka’s Reply

28, The Delence submits that s reguest for exclusion of the said testimony is justified.
Withess TK's contradictions are serious and affect her eredibility, which has an impact on
the determination of the guilt or mnocence of the accused,

26, Regarding s allermaive reguest w recall Witness T, the Defence submits that the
Witness's conrradictions are nut minor; the mtegrity of the procecdings would he affieeled
seriously it the Chamber did net take into aceount the listed contradictions while assessing
Witness T s credibility,

30, The Defonce states that it could not have cross-examined Withess TK about her
parenes” dealh iy Gikongoro, because there were no contradiclions between TR's testimony
before this Chamber and prior statements in this regard. The Defence allepes that contrary to
the Prosecution’s allegation, it cross-cxamined Witness TK about the members of her family
with whom she fled from Gikongora to Bulare.

3. The Delence states that it seeks w orecall and ceoss-examine Witness TK about her
testimony that she was hiding at the Benebikira convent because she saw houses being
burned, not because her house had been bumed as suggested by the Prosecution’s title on this
issue in reply to the Motion.

DELIBERATIONS
Exclusion of Evidence

320 Exelusion of avidence is a romedy which is at the extreme end of a scale of measures
available to the Chamber in addressing the prejudice caused 10 an accused.” An accused must
demonstrate that he has sullered a degree of prejudice that would justify (he extrome remedy
of excluding the wilness™s testimony.? In the Chamber’s view, the alleged contradictians,
cven if established, do not warrant the exclusion of the Witness™s testimony under the
circumstances of this Motion. The Chamber thercfore denics the Motion lor €xclusion of the
evidence ol Witness TK and shall now address the allermative requests in the Motion.

Admission of Documents into Evidence

33, Under Rule 89 (B) and (C) a Chamber shall apply rules of evidence which will best
favour a fair determination of the matter before it and are consonant with the spirtt ol the
Statute and the Rules and shall admit any relevant evidence which it deems 1o have probative
value, At the sdmissibility stage, the moving party needs o show only prime focie that the
document is relevant and has probative value.” The probative value of a ducument also
* Prosecufor v Karemero, of of . Case No [CTR-98-44-T. Decision on Praseculor's Natiee of Delay in Filing
Lspent Bepoct of Professor Andee Ouichanua,: Defenpe Motion W Exclode the Witness's Tesimony, [recision
oi Delenee Matons 40 Exelude Tegtineany of Prafesser Andre Guichaoua, 20 April 2004, paca.f.

T Brosecutor v, Naremera ef af., Case No [CTRAE-14-T, Degision on Joseph Neirorers's Second Motion o
Lxclude the Teslimony of Wittess AXA and 1Sdouard Karcmera”s Motion 1 Recall the Witness, 4 Mareh 28,
pafa. 149,

T Mhe Prosecutor v Bagusera er al. Case Mo, ICTR-%8-41, Decision on Nabakure Motion t Deposit Cerain

Umited Mations Documents, 19 March 2007, paray. 2,3,
Y
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depends on the authenticity of 4 document. For the document to be considered authentic, the
Chamber must be satisfied that there are “sofficient indicia of reliability™ to warrant its

admission®

34.  The Chamber noies that the Defence reguesis 1o introdoce the statements of Witness
TK made before the Canadian pelice (RUMP) on 20 and 24 Seprember and | October 2003,
The Chamber also notes that the transeripts of the said statements disclosed by the Partics
contain track changes and do not bear the Witness's signature, Therefore, the Chamber
considers that cven if the alleged witness statements could be relevant to the case of
Nyiramasuhuko, they lack sufficient indicia of reliability for proving their authenticity, For
these reasons, the Chamber finds the swatements to be inadmissible under Rule 89 (C))
Moreover, introducing statements to challenpe the credibility of 3 witpess without hearing
that witness on these issues would ren contrary to the spirit of the Statule and in particular, to
the principle of the right to a fair trial under Atticles 19 and 20 of the Statute®

35, With respect o the transcripts of Wimness T s testimony in the Munyaneza trial, the
Chamber considers that they may possess sufficient indicia of rebability. Mevertheless. and
as stated above, mtrodecing the transeripts of a wilness’s testimony to challenge his
credibility without hearing that witness on those 1ssues would run contrary 10 the spirit of the
Statute znd in particular, to the principle of the right 1o & fair mial under Anicles 19 and 20 of
the Statute” For these reasons the Chamber finds inadmissible the transcripts of Witness
TK s testimony made in the Munyancsa trisl under Rule 89 (C).

3. The Chamber swill now address the alwernative reguest to recall Witness TF.
Recall nf Witness TR

37. A Chamber may recall a witness when: good cause is demonstrated by the moving
party. Factors to be taken into account arc the purpose for which the witness will testify and
the parly™s justification tor not offering such evidence when the witness originally testified."”
The recall of a witness should be pranted only in the moest compelling of circumstanees
where furher evidence is of sigailicant probative value and not of a cumulative natore, such
as 1o explore inconsislencies belween a witness's testimony and a declamtion obained
subsequently, In case of inconsisiencics, the Defence may request the recall of a witness i
prejudice can be shown [rom its inability to put these inconsistencics (o that witness. If there

Hnga.s'wa e al, IJLmsmn ot the Request tor Admie Upited Nations Lecoments s Evidence Under Rule 89
(O (TC) 25 May 2006, pars, 40 Fhe Prosecaror v fagesers of wl, Case No, [CTR-9E41, Decision on
Mlabukuze Motion to Deposit Certain Uniled Nations Documents. 19 March 2007, paras. 2.3 See alse
Frosecuiar v fnsepdn Kok, Case Mo JICTR-96-15- 17, Irecision on Kanyabushi's Motion 1 Re-Open his
Casc and to Becall Mosceaion Witncss QL 2 Taly 2008, paras, 29

P Prsecutor v Bagosora et gl Case No, [CTR-98-41-T, Decision un Request 4o Aslmit United Nations
Doctiments intg Evidence Under Rale 89001 25 May 2004 para. 4.

¥ Prosecwior v, Joseph Kanvabarhi Cuse No. ICTR-96-15-1. Devision on Kanyabashi's bMation 10 Re-Open bis
Case and te Recall Prosecution Witness QA 2 Joly 2008, para, 30. Sve alse The Proscoutor v Nehamihigo,
Case Mo, [CTR-200T-63-T, Decisien on Tetence Motion in Oeder to Admit inta Buvidenge the Ceniefied Copy
Cunfurm ke the Oreginal oFthe Exrajudicial Declaration of Prosecution Wittessey, 14 Augusl 207, para. 7.

* Proseciior duseph Kameabashis Case Mo, ICTR=96« 1502 Dycision on Kanyabashi®s dMotion 1o Re-Open his
Case and to Recall Prescoution Witness A, 2 July 2008, para, 30 Scee alae The Proscewdor v Nehuandie,
Cage Mo, [CTR-2001-63-T. Devision an Defunes Modon in Order to Admit into Bvidence the Certiticd Copy
C‘unfurm to the Criginal of Whe Extrajudiciat Deelaration of Prosceution Witnesses, 14 August 2007, poez. 7.

" Prosecuter v Ayiramasuieds of of, Case Mo, TOTR-98-42-1, Deviston o Detenee Muotions Tor Becall and
Further Cross-bxamination of Prosccotion Witness QUL 20 November ZUUE, par. 33, Also, Proseceter v,
Nylramasuhiko of of., Case No, [OTR-98-42-T, Decision on Niahobali s Swictly Conlidemial bletion 1o Becall
Witeesses: T, QRO und OY For Additional Cress-examination. 3 Macch 2006, para, 32,

N
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is no need for the witness™s explanation of the inconsisteney, because i 1S minor ¢r ils nature
is self~evident, then the witness will nol be recalled."

38 The Chamber notes that Witness TK testitied before the Chamber in May 2002; that
Witness TK gave slatements to the RCMP in September and Octeber 2003 and that Witness
TK testifted in the trial against Mésiré Munyancza in May and June 2007, Therelore, Lhe
sttements and evidence originating from Canada could nol have been presented during
Witness TK's westimony., Mevertheless, as a preliminary muatter, the Chamber notes that
although no specific deadline applies 1o the Dling of such motions, it i in the inlerests of
Judicial economy nol to wait until 1he end of te case Tor their Aling if the documents relicd
upon have been available (o the Defence for a substantial amount of time.

Testimom: about the death of Withess TR s parents

39.  The Chamber considers that any apparent contradiclions between @ witngss's slatement
made to the [CTR Proscewion investipators angd which is not repeated during the witness's
testimony befure the [CTR. and a testimony given belore anether court does not prejudice the
accused and therefore cannol justify @ recall. The Chamber therefore denics the request to
tecall and cross-examine Witness TE on the alleged inconsistencics belween her statement w
the ICTR Prosecution investigators wligre she stated that her pacenis were already dead when
she fled Gikongoro and her testimony before the Canadian court that her father was still
alive. In addition, the Chamber nowes that the Delence could have cross-examined the
Wilness before this Chamber in 2002 regarding her 1996 Statement on the specific issue of
the death ol her parents but chose not o do so.

4 Witness TK's respective wstimonies belore this Chamber and the Canadian coun do
not appear contradictory reganding the death of her parenis, Witness TE testified hefore this
Chamber that she last her parents in consequence of the evemts of 1994, She was not asked
and did not testify aboul the specific circumstances or time of their deaths.'? Before the
Canadian cour, the Witness testificd that her father was still alive when they were hrought te
Rango io May 1994 and that he survived the war.”? The Witness also testificd that her Gather
died later, withow detailing the specilie eircumstanees under which he died.” Furthermore.
the Witness stated before the Canadian court that according to Rwandese culture. she
considered her elder sister and this sister’s husband, with whom she had lived for an
extended period of time, as her parents, thus giving an explanation for any apparent
inconsistency.”” For these reasons, the Chamber denies rhe request to recall and cross-
examine Witness TK on this issue.

Testimony abowt Witness TR s famify members with whom she fled Gikongore 1o Butare

41, Wimess TK's respective testimanies before this Chamber and the Canadian court do
not appear contradictory regarding the family members with whom she fled 1w Bulare, Before
this Chamber. Witness TK did not mention her parents as being among the family members
who accompanied her when she Hed to Butare.® Before the Canadian coud, she testified that
her parents went with her to Rutare.)” The Chamber observes that before this Chamber,

" Prosecutor v. Nyiramosuheko of gl Case Wo, ICTH-98-42-1, Decision vn Kanyabashi's motium K re-open
hig cage and e re—gall Proseeulion Witness QAL 2 July 2008, para, 33,

" T estimeany before this Chamber. 1. 20 May 2002, p. (08

" Testimany befare the Canadian court T. 4 June 2007, KOAE.TT62 7763

“lestimony hefore the Canadian court T. 6 June 2007, KOI18-7865

a Testimony before the Canadian Coort, T4 oo 2007, KOGE-TT62, 7765 and 7830, 7832

la) estimony belore this Chamber, T, 33 May 2002, pp. 57-58

" 'estimorry before the Canadian Court, T, 29 May 2007, KO3E-T693, 7654 a p
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Witness TK was not asked specitically about whether or nat ber parents accompanicd her to
Bulare. and so the Witness did not deay the presence of her parents in Butare, This is a mere
omission and the failure to put this to the Wilness does not amount to & prejudice against the
Accused which would warrani the recall of the Wittess, Therelore, the Chamber denies the
request 1o recall and cross-examine Witness TR on this issue.

Testimomy about the start of fighring in Butare and reasans for hiding ar Bene bikiva corvent

42, Witness TK's respective testimonies before this Chamber and the Canadian court may
appear inconsistent regarding the cxact time when the situation in Dutare worsened. Witness
TK testitied before this Chamber that the day afier the landing of the airplane, the situation
worsened and she started (o hear shots being fired.'® Before the Canadian court. the Witness
stated that she heard the stant of the guntire Jater the sane evening that the airplane landed."™
The Chamber considers that this discrepancy 15 minor and docs not amount to an
inconsistency which failure to put to the Witness would prejudice the Accused and warrant
the recall of the Witness. Theretore the Chamber denies the reguest to recall and cross-
cyamine the Withess on this issue.

43, Winess TR's respective testimonies before this Chamber and the Canadian court do
il appear to be inconsislent reparding the reason why the Witness hid at the Benehikira
convent, In both testimunies, Wltncqs TK testified that the killing of Tutsi was the main
reason for her hiding at the convent.™ Before this Clamber, Witness TK added that she hid
because she saw houses burning, but she did not give such detail before the Canadian court.
The Chamber considers that Witness FAI's more detailed testimony belore this Chamber
docs nol amount to any inconsislency. For these reasons, the Chamber denies the request 1o
recall and cross-examine Witness TK on this issue.

Testimonmy abewut the presence of Witness TK s parerts ot the préfecture affive aiel ar Rango

44, As noted above, the Chamber cansiders thay anyv apparent cottradictions between a
witness's statement made to the [CTR Prosecution investigators. which is not repeated during
the witness’s testimony belore the TCTR, and a testimony given before another count doees not
prejudice the accused and therefiore cannot justify a recall. In addition, the Chamber notes
that the Defence could have cross-examined the Witness before this Chamber in 2002
regarding her 1996 Statement on the specific issue of the death of her parents but chose not
to do son. The Chamtber therefore denies the request to recall and cross-cxamine Witness TK
on the alleged inconsisiencies betwesn her statement o the ICTR investigators, where she
stated that her parcats were killed before departing from Gikongoro, and her testimony
betore the Canadian ¢our that, amongst other people, she was wilh her parents when being
transferred from the Benebikira convent to the préfecture office.

43 Witness TR's respective testimorties betore this Chamber and in the Canadian court do
not appear to be inconsistent regarding the presence of her parents at the préfecinre olfice
and al Rango, Witness TK wstified hcfr.::-r{: this Chamber that all the peopie with her at the
convent were taken (o the préfecture.” The Witness was not asked and did not testity
whether or not her parends were among those persens. Before the Canadian coun, when

" Ithlmom befnre thn( hambcr [ 27 Mlay 2002, p. 88 and T 20 Bay 2002, pp. 25-27

* lestimeny before the Cunadian Court, T. 29 Say 2007, KO3E-7700 and Testimony before the Canmlion
Count, T. "‘J Mlay 2007, KO3R-TE, 7706 and T, 7‘} Moy 2007, KUIR. TG
“ Testimeny betore this Chamber T, 20 BAas ZOOE, pp. 2527 wnel Testinmony befsee the Casadian Cour. 1,20
Mar 2007, KU3B-7705, 7706
! l'estimony before this Chamber, T, 20 Moy 2002, p. 10K and 1. 23 May 202, pp, 37-58 and T. 20 ivlay 207,

p 30
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Witness T was speciltcally asked about her Father and mother. she confirmed her mmher
presence @l the préfecruve and her father's prosence both al thw préfeoiure and at Hango
The Chamber considets that the omission to mention the presence of her panents at the
préfecture or Rungo without having been asked about it does not amount 1o an ingonsistency.
Therefore, the Chamber denies the request to recall and cross-examine the Witness on these
LESUCS,

Testimony chont Wirness TX s knowefedpe of Nyframiasiitdo

46, Wilness TK's testitnony before this Chamber and the staternent befure the RCMP about
hew she identified Pauline Nyiramasuhuko at the préfectre oflice do not appear to be
contradictory. Defore this Chambes. the Witness (estified that on the day she arrived at the
prefecinre L'l"lCL’ pmp]c showed her Nyiramasubuko., whom the Witness had not known
previously. In the portion of the RCMP staternent referred (o by the Defence, the Witness
said that she overheard a conversation between Shalom Mizhobali and a woman at the
préfecrure, from which she  first learned the identities of Shalom Mrtahobali and
Myviramasuhuko. The Witness does not indicale the exagt date of this event.2! The Chamber
considers that the testimoty and statement appear to have been given in answer o guestions
within different contexts and therelore do nol scem 1@ be contradictory. Moreover. and as
stared above, the satgments before the RCMP lack sulficient indicia of reliability and their
comtent showld therefore be assessed with caution. Therefore. the Chamber demies the regquest
to tecall and cross-cxamine Witness TK on this issue.

Testimony about killing of men af the préfecture office

47 Witness TK's respective testimonies before this Chamber and in the Canadian court do
not appear contradictory regarding the alleged beating and killing of men at Butare
préfecrure. Belfore this Chamber, the Witness testified that the men who were brought from
the convent ta the préfeciure office with Witness TK were beaten up and subsequently Eilled.
The Witness was neither asked whether her father was amaong the men who were beaten up,
nur was she asked whether dn;-. of the men survived the beating. The Winess did not give
any evidence in this regard = Betore the Canadian cour, when guestioned specifically about
her Father, the Witness stated that her father was among the men who were beaten at the
prefectare, but that he survived,” While the Witness's testimony before the Canadian court
may be more detailed, the mere omission 1o mention the tate of her Gather without having
been asked about it does not amount 1o an inconsisteney. The [@ilure 1o put this omission W
the Witness does not amount 1o a prejudice against the Accused which would warrant the
recall of the Witness, For these reasons, the Chamber denics the request to recall and cross-
examine Witness TK on this 1ssug.

Testimony about when the men were kilfed of the préfecture office and the number of vehicles

48 Witness TK's respective testimonies before this Chamber and the Canadian couon do
not appear 10 he contradictory regarding when and where the killing of these men took place
and about the number of cars arriving at the préfecrere that day., Before this Chamber,

* Testimaony before the Canadisn Court, T, 29 May 2007 K038-7723 and 1. 4 June 2007, KO38-7R20, T$2)
and T, 4 June 2007, KOGK-7R31

! Tegtimumy belore this Chamber, T. 20 May 2002, p. 40

* Giaement of Witness TR, FoO3E-T0dd, Ted S

T Testimomy Belore this Chamber 1. 20 3ay 2002, 1p 38, 39

Testimony before this Chomber, T, 20 Max 2002, p, 43-44

* Testimony before the Canadian court, T. 4 Jene 2007, KO3S-782] and Testimony before the Cunadinn courl

T. 4 lune 2007, KIR-TR21
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Witness TK testified that she saw these imen around 5 p.m. on the day they were abducted,
but that the next moming she found that they had been Killed. When questioned, the Withess
¢larified that the men were bealen up earlier that day, but that she did not see them again
afler 5 p.m..”” Befure the Canadian court, Witness TK stated that afier the men had been
beaten they returned (o the refugees, but i the evening of the same day, they were separated
trom the women and killed. The Wimness did oot deny thal the men were killed at the
prefecture office.”* Furthermore, belore this Chamber. the Wilness was nul asked aboul the
number of vehicles arriving at the peéfcorure thal evening. and belore the Canadian court, the
Wilness mentioned the arrival of three vehictes, without indicating whether the men were
loaded omo these vehicles.® The Chamber considers that in both testitnonies the Witness
stated that the men were first beaten ard killed during the cvening of the same dav. The
Defence s assention that, according to Witness TE s testimony before the Canadian court, the
killing took place at a location other than the préfectire is mere speculation. Finally, the
mere omission o mention belorg this Chamber the aumber of vehicles amiving at the
préfectnre without having been asked about it does nat amount @ an inconsistency, The
tailure 1+ put this emissien to the Witness docs not armount te a prejudice against the Accused
which would warrant the Witness's recall. For these reasons, the (Chamber denies the request
ta recall and cross-examine Withess TK on these issues.

Hirness TR s knowledge of Wineess 5.5 end why she trevelled 1o Arusha

39 Winess TK's respective testimonies before this Chamber and i the Canadian court
appear o he inconsisten! regarding Witness TK's testimony about her knowledge of
Prosecution Witngss 8J and the reasons why Witness 5] truvelled 1o Arusha, Before tas
Chamber, The Witness testilied that she travelled in the same airplane as Witness 5J to
Atusha in 2002, but that she did aol know the reason why Wilness 5) was wavelling with
her.” Before the Canadian court, Witness TK appears to have suated that she knew that
Wimess 5] had (cstified in Arusha because they had been ravelling together 10 Arusha and
staved at the same place.” The Witness did not specity how and when she leamed that
Withess 51 came to testily o Arusha nor did she sav that she had a conversation with
Witness 51 hefore her testimony. Any apparent discrepancy between the Witness's
testimaonias hefore this Chamber and in the Canadian coort in this regard does not amount to
an inconsisteney which lallure o pul 1o the Witness would prejudice the Acoused and
warrant the recall of this Witness. For these reasons, the Chamber denies the request (o recall
und cross-cxamine Witness 1K on these issues.

500 Finally the Chamber considers that the Drefence has faled to give any reasens far
recalling and cross-examining Wilness TK on the following issees

e lhe persons accompanying Wilness TK when she lefi Cyanika parish for the
Benchikira convent:

o lhe persons who amived with Witness TK at the convent.

= ihe persons who had come to the préfecture ollice Trom the convent and who survived
until the transler lo Rango,

¢ the persons who were transferred from the convent 1o the préfecture and who were
still alive when the RPF arrived in July 1994;

P Testimony hefore this Chamber, T. 2% May 2002, p, 43-44

1? Testimwny before the Canadian court. 1. 29 May 2007, BO3R-7730. 7711
Cl estimony hefine the Cunadisn cowr. 7. 29 May J007, KO3R-77300 7731
" Testimony betore this Chamber, T. 260 May 2002 p. 123, 124

P20 Mday 206K ppe. 8586 (ICH)

" Ched from the Motion, pam. 77 3
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¢  how the Witness found out that Witness S came to Arusha to testify betore they

travelled tooether o Arusha;

o how the Witness knew that Witness 5) was in Lthe same airplane as her when they
travelled to come to Arusha to testity:
the identities of the other persons in the airplane that Witness TR might have known:
what the Witness knew about the trigl for which she came to testify and what she

knew about the acoused:;

51.  The Chamber therefore denics the request to recall and cross-examine Winess TK on
the issues mentioned abave.

FOIL THE ABOVE REASONS, THE TRIBUNAL

. . AL,
LNIE tirety. e
DENIES the Motion in its entirety f//;__: -"_E-—.'?:-.\“:.'".'.!
f:‘“ ;{':,.1_;..::;% Eﬁ-',".'-...' "-]‘,)‘

'
J. II
H

Arusha, 9 December 2008 ‘\:g 1 /1'?/
N At
. Pious
Willilam H. Sekule Arletle Ramaroson Solomy Balungi Bossa
Presiding Judge Judge Judge
{scal of the Tribunal]
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