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THE AINTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribumai™},

SITTING as Trial Chamber 1} composed of fudges Wikliam . Sekule, Presiding, Arfeue
Ramarosen and Solomy Balungi Bossa (1he “Chamber™);

BEING SYIZED of the “Requite o Patdine Meivemasuhuke e exelision de Jreuve o,
AUCPNALIVEMER! ch versemeal de pronve de parties die émolenage de imain RO, remifu
deenii le procis de Désiré Mumvaneza on alternativement en rappel e temain”, led
configdentially on 3 Cetoler 2008 (Nylamasuhiko’s Motion™;

CONSIDERING:

1. Alphonse Ntezicvavo's Resportse lo the “Reguére de Pawline Nviramasubtke en
exclusion de prewve ou, alternativement v versement de prewve de partics du
remoignage di whmein OB, rendu dans {e procés de Pisird Munvaneza ou
affernctivement en rapped de @moin | filed confidentially on 3 November 2008
{Wteriryaye’s Response™):

i, Réponse de Ntehobali & la Requédte de Periline Nytramuosuhnko on exelusvion de
preuve an affvraativement en ersenen! de preme de porties du oignoge dy
iy QB0 rendy dane I procés de Désind Munvanesa on alternativement en
rappel de tmoin 7, Tiled on 3 Novenber 2008 (“Niahobali's Response™):

Wi Réposnse de Juseph Kenyobashi ¢ o “Requéte e Panline Miramasuhuko en
excieston de preuve o afferndtivement en versement de prewve de parties o
emeignage de mein QBO. rendu duns fe procis de Désiré Aunvenesa on
alternativemens e vapped de wimein ', Rled conlidentially on 3 Movember 2048
{“kanyabashi’s Response™);

v, Hepoase e Svivein Neabimang & b “Requéte de Panline Nviramasuude en
excliusion de preuve ow, alicrriativement on versement oo prewve de Leoties o
smoighuge o femoin OB, remdu duns e proces de Désird Mumvaneza on
whernarivement en rappel de sédmorn ', Tiled on 3 November 2008 (**Nsabimana's
Response™):

v.  Prosequior’s Response to the U Regudte e Pauling Nvivamasuheke on exclusion de
provive pr, afternativenent en vorsement de prewve de parties du idmoicnese o
témain (B0 rendu dans fe procés de Desied Mimparezio o affernativenivnt en
rappet de témoin”, filed on 3 November 2008 (“Proseeution Response™:

Vi, Repligue de Peuline Nyircanasahuko o la “Prosecor’s Response to the “Regridte de
Periline Nyiramasubuke on exciusion de prewve on, altermtvement en versement oJe
pretve de partics de Nmolonage du temtoin QB0 rendu dans e procés de Désire
Munmyanezie on alternativentens en rappel de témorn”, filed on 7 November 2008
{"Nyiramasuwhuke's Reply™),

CONSIDERING the Statute of the Tribunal {the “Statnte™) and the Rules of Procedure and
Evidence (the “Rules™),
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NOAWY DECIDES the Motion pursuant to Rule 73 (A} of the Rules, on the hasis of the
written brivts filed by the Parties,

INTRODUCTION

1. Prosccution Witness QBOQ westified before this Chamber an 3 and 4 February 2004,
Witness QDO Later testified in the trizh of Tésiré Munyanecza, held in Mentreal, Canada, on
25,26, 30 April and ! May 2007 under pseudonymy C-18" Nvicamasuhuka's instant Motion
is g exciuston of Wisess QDRO's testimany before this Chamber, or for ihe admission of
ner testimeny 0 the Munvaneza trial in Canada. or for the reeal] of Witness QB for flirther
crosg-examination on the basis of e contradicions arising between bor evidence in the
Mupvaneza trial i Conada and teiore this Chamber. Copics of the tanseripts of Witness
PIBOs testimmopy in the Canadian trial are atlached to the Mation,

SUBMISSIONS OF TIE PARTIES
Nyiramasihuko's Motion

2. The Defenee Tor Nyiramasuhuko submits that during the Munyvaneza trial, Witpess
QBQ contradicied certain parts of her statenients made W TP davestigators, as well as parts
of her wstimony before this Chamber, These contradictions should be considered so that
Niiramnasithoko shall not suffer any prejudice when the Judees consider the probative wejght
o Witness QPO's restimony, The Dedence alleges the following contradictions:

a} Mectings af the Dréfecture Qffice

3, The Pefence submits tha during her westimony before this Chamber, Wilness QU0
testified that she staved ot the préfecrere olfice For approximalch one month and that she
was not aware of any meelings being held there during her stay. However, during the
dMunyanczz trtal. the witness testified that meetings were ofien held during the momings and
wery altended by Nyiramasuhuko, the préfer and the employees of the préfeciire, Actording
tor e Defence, these wo gecounts are completely conteadictory aud irreconcilable.

4. The Defence further notes that during her cross-examination in the Munvaneza trial,
Witness QM) contirmed that several meetings were held at the préfeceure otfice. When
confronted with hor testimony before this Chamber, siee stated thal pechaps she had notl been
well vnderstond before this Chamber,

h) Thi Trawsfer of Refugees from the Prédecture Gifice w Nparuhenger:

5, The Thefence submits that during the Murvaneza trinl, Witness QDN stated 1hat afler
one mmeeimg held by Nyiramasubuko. the preéfer and the empioyees of the préfeciure, the
prefet addressed the refugees ot the office. The witness alleged that the prdfet then told the
refugees that they would be trapsferred 0 Myarehengeri. On the other hand, diving ber
wstimeny belorg this Chamber, in response to o question about what the préfer had stated o
the refupees when they were 12 be transferred 1o Myaruhengedd, Witness QRO stated that the
préfer Wld the refugees that the anhoritics wondd shelter them and provide them with what
they needed 1o survive,

"apies ol the tanscrips of ber Lestimony frorm el trial sere oblained Dy Bie Delepce from e OFRee of te
Proguester adber an gerecerment W this offect bebwecn Uennne] Tor Niatwkal and e relevant moheies i the
“lunsaneza ol
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a. The Pefence submits that these two staements are contradiclory and imeconcilabie
bucause. in this trial, Witness QRO denicd having any knowledge of any moeetings at the
préfectnre office. It is impossible, according to the Defence., to recancils the narration of this
specific event with the assertion that the préfar's words were spoken in the prosence of
reyvirpmasuhuko, following a meeting held by these tao persons,

of Witness (QBQ's Knowledge About the Prexence of Employees at the Prifecturve Office

7. The Defence recalls that before 1his Chamber. Withess QRO stated severa! times that
she did nat Know i csuployecs were present at the pedfechre otfice stre while she was there,
Flie Detence submits that it is impossible 1o reconcile these statements with the el that she
repeated several times during the Munvaneza trial that empiovess attended meetings with
myiramastthuko. Worse, the Defence asserts, is the fact that Witness QDO siaed belore this
Chamber that she only saw the prdéfed wwice Juring her time at the préfeemre office, and
never whea a meeting was taking place in her prosence. These asserlions are completely
contradictory and the Chamber cannot possibly evalvaie Wimess QBOQ's credibility in the
sheence of the evidence of these conteadictions.

d) Yhe Number of Times Hitness QBQ saw Ntahobali at the Préfecture Office

8. According 10 the Defence, in this trial, Witness QUQ testified that the only time she
saw Niahobalt was the night he came w the préfecinre offtce when he was driving & vehicle
transponting members of the fterahanme and Nyviramasubuko. During the Munyaneya trial,
Witness QBOQ tesitfied that she and other refugees at the préfecrere who made the rip to
Nyaruhengeri in the third bus resisted before boarding and were bealen by Munyaness,
Nuhobali and someane named Niakugenmeka or Nwogenpke, This, too. constijetes
teeeconeifuble testimonics by Witness QRO which should be considered when evaluaning ber
croditrilaty.

¢} Whether Wimess QB saw Nyirdamavufticha in fier Storeyed [oise Opposite the BER

4. Buefore this Chamber, Witness QR stated shat the first 1ime she saw Nyiramaswhuko
was one morning at the préfecrse otfice, three davs fallowing (he witness™ arrival there ag a
retugee, at the end of Aprid 1994, She testified to having seen Nviramasubuko twice more
during the evening of that samc day as well as the tollowing evening. Witness QB testified
that she did net sec Nyvirmmasabuko apain.

1. The Defence submits that following her stuy of approximately one month at the
préfectnre office. Witness QB was transferred to Nyvarubengeni and then o the EFR with
the ather refugees. During her examination-in-chief, the Prosecutor 2sked the witness o
deseribe what happencd while she was at the EER. In addition, she was cross—cxamincd
lengrthily on this subject. Mot once did Witness QR mention Nyviremasuhuko in this contexs,
tor did she state that Nviramasunuko's residence was in the vicinity of the EER.

. However, during the Munyaneza trial, Witness QRO testificd to having scen
Myramasulinke on the second floor of ner regidence, to having beard ber commenting on the
fol of the retipecs, mcluding herself, at the FER, and 1o having heard her givine instructions
10 the frrerehcwe Lo clear the bush along the road,

2. The Defonee notes that the withess, who acconding 1o her own stalemends caine (@

Arusha to testify about Nviramaschuko, seems to have kept silent about having seen
Nuirminusuhuko making extremely threatening comments ababt refugecs, including herself,

4
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when the opponumity 1o speak about it was presented (o her, Witness OQBO testified betore
this Chamber that she saw Nyiramasuhuko for the last time the evening before her departure
For Mvaruhengerd. wiich was well before ber stay a0 the EER. This o, according 10 the
Prefenie, constituwtes an imeconcilable contradiction and should be broughi mto evidenee for a
full evalumion of Wilness QDROQ's crediality,

P Men Removed From the Préfecture Office up Until $imesy (BQs Departure for
Raugo

B3, During her {estimony before this Chamber, Winess (13 said that men were
comtinunusly heing removed from the pedfortere oftice from the teme of ber arrival there until
for depactuee tor Hongo, When she was interviewed by the Roval Caradian Mounted Police
(RCME), Witness QRO stated thal wembers of the fterdhumwe removed all of the aale
refuaees, inctuding children, from the prifecture.,

£} Presence af @ Fence af the Préfecture Office

14, The Defonce subimits that during her estimony hefore this Chamber, Witness QRO
testified thae she did not remember whether there was & fence surounding the prefectare
office. At the Mumyanexa trial. Witness QBOQ testilied on 1wo oecasions that she had (o go
through a tence going to or from the peéficrere oftive. 1 iy strange that Witsess QRO was
incapable of remembering whether or rot there was 4 fence during whis trisl, but three vears
later recomnted having to cross through this same fence. The Chamber should have the
evidence af this comtradiction when evaluating the credibility of Wiiness QLUO),

The Law, Avgumentation and Reinedies

12, The Defence cites Artickes 19 and 20 of the Stawe concerning the rights of the
acclsed to a fair trial 1t also cites Ruie 98 of the Rules, hightighting the Chamber's power o
call wilesses o appear on iis cwn nitative, and this Chamber's docision on Ranyvabashi's
Motion to reeall Witness QA dated 2 July 2003,

b, The Detence submuts than it ey shown thar Witness QBO made several assertions in
the Munvanesa trial (hat conteadict portions of her iestimony hefore this Chamber iooan
irreconcilable way, and that they conceon tmportant clements and not mere detaily.

17 Funher, all the enumeraled contradictions Involve evonts that took phlice in
Nyiramasuhukas piesence or that impact on such events and that, in these ciroumsiances,
they po 10 the heart of the acts Nyviranasahuko is alleged to have committed, most notahly
while at the Butare préfecrure oflice.

18 The Delence submits thal there are three passible remedics available: i) exeluding the
testimony of Witgess QUQ altogether, i} Wking Winess QBQ's stalements as they are
reproduced in this Motion tnio account and admiwing them imoe evidence, i1i) ordering the
recall of Witness OB} so thar the Defence can conduct further cross-examinmion on the
specific subjects raised by the contradictions that have come o in her testimony ar the
Munyanesa trial,

% The Defence argues that the Arst two solutions are applicahle te these eircnimstances
and that either one would save prectous tine for the concerned pariies. With respect to the
third possible remedy, the Defence argues that the requirchients recessary for the recall of a
wilness have been wet, citing the recently discovered irreconcibuble contradictions with

Y
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estimony  ziven during this tral. In addition, these arc contradictions abouwt which no
guesttons could have been azked before now since they were unknown untih the O7P made
Witness QPOYs westimony  at the Munyaneza wial available to e Defence, These
contradictions put the witness” eredibitity imto doubt with reeard to her aecount of the events
botween G April and the beginning of July 1994,

20. In case uf an order for recall, the Defence also requests that the Chamber prevent
apyone feon informing the witness of the reasons for her recall oe Trom providing her with
the tramseripts of her restimony and statctnents piven hoth pefore this Chamber and in the
mMunvaneza grial: prevent Witness QDO from bringing with her any iranscripts of ihese
testimmanics and staterents that may be in her possession: and order that Witness QTGO be
brought Lo and kept in Arosha in o oy that provents any possibility that she could discuss
her testimonies, past and fiure, with anvone,

Neahobuadi's Response

2. The Delence netes that the Motion is fundamentally of the same nauce as
Kanyahashi's Motian w recall and cross-cxamine Witness QA following his testimony in the
Sunyanesa trial, The Motion is based on the same eloments as Miahobali's motions to recat!
Witnesses QY. 50 and QUB and Nyviramasuhuko's motion ta eecall Wittess TE,

22, The Delence lunther notes that there appears to be o distressing tendeney of TR
wilnesses to give contradiclory festimonies at olbher procesdings. More and more, {he
situation appeirs to [ustrate & voncerled fabrication of testimony and pats into guestion the
probative vaime of all af the evidence presented by the Prosceution i this wial, The Mefence
expresses outrage at this set of circumstances and fully supports the Motion.

MNeghimare s Rexpose

230 The Deivnee supports the arguments of fact and iaw made in the Motion in thoir
entirety. The Defence notes it Witness QRO testifted apainst Nsabimana before this
Chamber on 4 Febraary 2004 Although the Defence cross-examined the Witness, any issucs
arising i rekation 1e her credibility also altzet MNsabimana's Defence. The aumerous and
important contradictions weatified serously alfiect tbe credibilily of Witness QBO and the
Defence prays that the Chamber prant the requests made in the Mation. The Defence submits
that any orders made i@ tespect of the requests in the MMotion should also benetit Msabimana,

23, The Defence notes that ws this request does not foresec cross-examining the witness
on additional subjects, @ now motion is not waeranted. The Definee requests that il b
allowed to cross-examine Witness QB on any issue the Clhamber authorises, as it did in ity
Decision of 2 July 2008 with regard io Kanyvabashi's svotion to recat] Witness QA.

Nepfnaye s Response

X% The Defence submitls that apparcnt contradictions in the {estimony of Witness (B0
a% sct out in the Motion raise serious issuss of credibitity. The issues relating to the ¥aic of
the refugees at the préfechoe office at various points in time and their eventual transfer and
ireatment at Rango have been the subjeet matier of various tesiimonics hefore the Chamber,
Certain allegations in this regard touch on Niesryayo’s Defence either directly or
periphcraily. The Defence thus kas an interesi in the overall evaluntion of these issves and the
congistency and ereditabity of witttesses on the subject including that of QCT [sig-QBOY.
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r Tiw Dragecutar v Paulvee Nyivamasididio, Cuse Na, fOTR 95207
&) Whether tie Préfeciare Qffice was Fenced

40, The Prosecuttan submifts that whether or not the prafectee office was fenced 1s polof
consedgience for the Nyitamasubuko Defence, No prejudice has been demonstrated by the
Diefence,

MNypiramasubke's Reply

41, The Detonee for MNytramasunuke submits thar if i gat aware thas the criteriz For
determiining recall inctude whether ar not the Chantber has had ample time to hear and
cvaluate the witness ue whether or not the witness has fuced vigorous cross-examination. as
lias been submined by the Prosecution.'”

42, The Defence insists that when U withess was asked by Me. Kadji abouwt meetings al
the préfeeture office. she said *'No, T was not aware of any mectings,” which contradicts her
testimony in the Mopyvaneza trial where she gave details of meetings at the préfectnre
altice, '

43 The Defence also objects to the Prosecution's request te cross-examine the wilness
breadly about afl of the mectings that were allegedly held anthe prifeettere oftice, and about
who mtay have besn present and what may have been said duning the meetings there. The
Detence funther submiis that the Chamber should admit these contradicions it evidenes
and allow the witness to explain them: this shouid not be an opportunity for the Prosecuiion
e k] B ity ovidence,

T, (i the issue of the number of limes Wilness QB0 saw Niahobali. the Defence,
recalls first that i het lestipeny before this Chamber, Withess QI testified 1o having seen
MNiahotali enly once when he was deiving Nyviramasuhuko 10 the prdfocaee office and tha
this clearly makes Nyiramasuhuko a party to this contradiction,

45 Noawewver, the Defence submits, even il Nyviramasathuko were not a divect party, this
constiides a serious contradictiot that goes ta the credibility of the witness. The Defence
refterates that Nyiramasuhuko wonld suffer prejudice if the Chamber were o evalume
Witness QRO eredibniiy withiour considering this contradictivon,

46, The Defeace notes the Proxcculion response coneerning the last time that Witness
QB0 saw Nyiramasuhuko, and submits that this 1s nof an omission. explaining that the
Prosecution seems not o understand the prejndice that wouid result from the Chamber's
failure to take aote of this contradiction i its evaluation of Witess QBO's testimony,

47, The Delerce also notes the Prosecution response that there s no contrndiction
between Wiiness QBOYs respective teslimenics regarding the very precise question nf
whether there wag a time during her stay at the préfeonre office when no men remained
there. The Prosecmiion is denying the evidence given on 3 February 2004 when the wiiness
was asked whether it was true that at ane fime o another during her stay at the pedfecture
oflfice, there were no men remaiming and {he witpess responded, "o, that s mot trge"

48, The Defence alse observes that the Prosecution relurns to dts arpmmnent  that
Myviramasuhtke sutiers no prejudice with regard to the question of whethes or not there was 2
fence surrounding the predfeciare office. The Defence seiterates its earlier submission thig

f’ Hederring W Pucagaph 9 of the Prosecution Response,
F Refurring to Poragraphs 8 & 12 of the Proseeniion Respanse,
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prejudice for Nyiramasulinko flows irom an cvaluation of the credibility of ihis witness who
contradicted herselt on the presence of the fence in testimony before this trial in 2004 and in
the Munvanees trial in 2007

44 With respect W Kanyabashis Response, the Defence submiits that it appears at a
R NG eongruoUs for & co-gocused 1o invoke the advanced stage of the proceedings o
offject to n molion for recall of 2 witness who iz not velevant o his wial after previousty
asking for und obining the recall of o withess who was relevant Lo his tnad, The Defenee
submits that Kanyahashi would not suller any prejudice {rom the recalt of Witness QA Isic:
11 should yead QRO

ML The Defence reiwerates that 1t has miet any and all of the criteria necessan o justily
the recall vl Wilness QT on the spectic ivsues enumerated i rthe conclusion of its Maotion
and invekes ance more the prejudice Nylramasuhuko world safier iF the Molion is not
pranted,

DELIBERATIONS

510 As g preliminary matter. the Chamber is satished that because Witness (0Q's
testimony in the Munyaneza trial was heard in 2007, three years afler the Witness testified
before this Chamber in 2004, i was wapossible for the Defence 1o present the alkeped
contradictions to the Witness doring her testimoeny in this trial. However the Chamler aotes
that the Mution is fled over a vear sinee the witness lestifted In Canada. The Chamber notes
that althongh no specific deadiine applices to the filing of such motions, it is i the interesis of
Judictal economy nal to wait until the ond of the case for their Giling i the documents relied
upron bave been avaiiabie to the Defence for a substantial amount of time.

A Exclusion of Evidence

32, Exclusion of evidence 12 2 vemedy a1 the extreme end o a scale of measures avallipble
1 e Chamber o addressing the prejudice caused @ an aceused, 1 An aceused must
demusirate that he has suflercd 2 dLgrEﬂ of prejudice that wauld justify the extreme remedy
of excluding the witness' testimony.” [ the Chember's wiew, the alleged contradictions,
even ib established. de met warmant the exclusion of the witness™ @estimany  under the
circmmstances of this Motion. The Chamber therefore denies the request For exclusion of the
evidence of Witness QBQ and shall now address the atemative requests in the Motion,

B, Admission of the Testimony of Winess QBQ in the Muarmvanee Trial in Canada,

51, Under Rule 89 (B) and (C), a Chamber shall apply rules of ¢vidence which will best
favour a fair derermination of the matter hefore i and which are consonant with the spint of
the Statute and peneral peinciptes of Loay the Chamber may admil any relevam evidence
which it deems o hove probative value, At the admissibility stage, the moving patky needs o

" Karemura vf ol Cose Ner HOTR-98:43-T, Decisian oo Proscemor's Notice af Detay in Filing Experr Repon
i rofessar andre Guackunwa; Defence Motion v Laehede the Withess™ Testimony; ared Trial Chambses™s Ceder
o Bheew Cawse T, 1 Febroacy 2008, para. 112 Koeresmera i o Case dao [CTH-91-44-0, Degision an Pelence
hlatiors: 1y Exclude Testimony of Professor Andrd Guichaowa (T 20 Apsil 2006, para, B: Karewers o ol
e Mo (O PR3320, 13ecision on the idefence (ral Botians For Sxclasion of XRM's Testimony, i
Sanctions wrainsd the Prosecution and Erelusion of Veidence owtside the Scope of the Lrdiclsem (10,
19 Octaber 2000, para. &

* Prasecutor v Karemers of ol Casve No JCTR-98-04-T. Decisian an Toseph Mairmess's Seenntd Wodfon o
Eruclide be Tealimuin of Withess AXA and Fdouard Barcmera’s Mot 1 Becadl the Witness, d Sarch 2004,
Tar. 19,
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show prins facic that the document is relevant and has probaiive value ™ The proposed
cvidence musl be rolévant o the charges arainst the acoused and_ Serve 1o prove {or disprove)
an elemem of a crime with which the Accused iy ﬂhﬂrﬂui © Documents need not he
recognised by a witness in order (o have probarive valee. >

1 Ther Prasecuter v Pandine Mviramatuleto, Case So TR 922207

54 However, as @ pralinmonary matler, the moving pany must explain what the document
ig. and further, there mest be indications thae the docoment is avthentic -- than 15, that the
dowcament is actually what the moving party purpodts it to be. ™ 1o order for 2 docwment ty e
m:'hldf.n,d awthentie. the Chamber n'lu‘*ﬁ be gatislied that there are “sufficient indicia of
rehigbiity™ to warrant is admisston There are ne formal requirciients for establishing
awthenticity, bui a number of frotoes have heen considercd impartant in previous decisions.
Such dfactors have ncluded the extent to whiclh the document’s content is corraburuted by
ather evidence; the place where it s obtained; whether i is an ovipinal or a copy: if it is a
copy. whether it is repistered or diled W ith an institutional mﬂhurm whether it 15 sigmed,
sealed, slamped, or cetified in any way.”

53 “The Chamber vecalls that copies of the transcripis of Withess QBOQs wstimony of 23,
20, 30 Apnl and | May 2007 under pscudenym C-19 in the Canadian trial of Désicd
hMuepvanesa arc attached to rhe Motion and may be authentic. Flowever, the Chamber
considers that the admission of this testimony to chatlenge the credibility of the witness
without Dearing her on these issues wouid rin contrary o the spirit of e Stalute, in
patticular, 10 the principle of dc trial under Anicles 19 mnd 20 of the Statue”” The
Chamber therefore dinies this option in the Motion.

O Recalf of Wimesy QI

56, A Chamber may reeall o witness where pood cause iy demonstrded by the moving
party. Tactors 10 be taken inke sccount are the purpose for which the witness will Lestify and
{he party’s justification for not olTering such evidence when the witiess originalty testified
The recall of a witness should be granted caly in the most compelling of circumstances
where funher evidence is of significant probative valoe and not of a cumulative natere, such
s o eaplore inconsisieneles helween a witness' tesimety and 2 declaration otsained
subscuuently, In case of inconsisiercies, the Defence may request the reeall of a witness it
preindice can be shmen trom its inability (0 put these inconsistencies o that witness. H ihere
is 1o need for the witness” explanation of the inconsistency, hecause it is miior or its nalure

N the Brosecotee v fagasora of e, Case Mo, (O TR-98-21, Docising on Mialbakere Mallen 1o Depasit Cetain
Uleited Matioms Pocuments, M Ak 2007, pacas. 2,3
© Bugosara of af L Case Mo [CTR-I8-40T, Dacision an Adimbssi bility of Propsosed Testismony of Witness DY
U(} I8 Sepember M5 parn, 4,

H.:gmr:f et o, Case Moy, 0T RE-13-T, Decision v Begquest i Admit Pniced =ations Dhooamentg ipm
Euvidepee Vinder Rule 9 (T 25 hay 20HM, para, .
! Rogacarea of af | Tdse Mo THO84 1T, Deeision aa the Admission af Van 1% of Bindee Progduced in
Cinnection with Apeearance of Wiltess hlacwell Nkole (TC), 13 Seplember 2004, pera. 7.
* i, Jrara. &
* Bagosord el af., Case Mo, ICTR-4E-41-T, Decision on the Reguest 1o Admit United Notions Docwmeonts imle
Fovidenee ueler Bole 890 610, 25 Moy 206, para. 4,
¥ Prarecutor v Josepdt Kampabash Oase No. JOTE-96-15-7, Decision on Kawabasht' s Mation i Re-Dipen
bas Cage and t Keeall Froscewtion Whness QA 2 Joly 2008, pace. 300 Soe alan Fhe Proveewior v Nehomikigo,
Case Mo, IOTR-2001-63-T, Llecision on Derenes Muotion in Oeber w Adimit into Cvidence the Cenified Copy
Contorn: g the Origisal of the xiegpudicial Dreclaration af Prosecuion Witnesses, 14 Aygust 2007, para, 7.
B ofhe Preosecutor v Nvieastacekabo co ol Case Moo WOTR-98-42-T. Decision on Mahehadits Strcthy
Confideatia! dMaotion oo Recad] Witnesses TR OI0 and O3 For Addition:al £ reas-examination. 1 Sarcls 2006,
rard 3Z
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' I e Prosecwna v Pondior Viraeroochube, Cave Na TR 972107 ' a , 32

is self-evident, the witness will not be recalled.® The Chawnber shall now apalvse the
contradiclions atleped in the hMotion to determine whether a recall s stecessary.

& Meetings af the Préfeciure Office

57, The Chamber considers that there may be inconsistency between the witness”
respeclive testitnenties about mectings at the préfecture oifice before this Chamdier and in the
Munyanera teial. While Witness QB0 testified before this Chanber that she did not know af
any mectings at the préfecture office™, she testificd before the Canadian eotet that she
temembered that during the time she spent af the préfectre, Nyviramasuhuko and the préfer
normally held meetings in the mornings with the stafl of the prefectrre.™ The Chamber alse
notes that when asked about this alleged contradiction in the Canadian count, Witness QR
explained T pechaps this Chaniber did not fully understand what she had said.™

38, 'The Chainber considers thar the failure 1o put this alloped inconststency 1o the wilness
may be prejudicial to Nyiranasuhuko and Nsabimana — who was the préfer at the time: the
alleged contradiction may have a bearing on Witness QBQ)'s credibtlity and may haw
probaitve value, The Chamber therefore allows the request to recall Witness QD) for {usther
cross-examination and re-exantinalion on this issue.

i} Nyfratmasufucho™s Vresence and Imvolvernemt During the Transfer of Refusees from ihe
Préfectare Qffice to Nyaruhengerd
3 3

290, The Chamber dovs mo consider that Witness QROs westimony on this issue s
comradictory. The witness testified before the Canadian eoun that Myiramasuabuko was
prasent when the pdfer addressed the refusees immediately before thewr transfer 1o
Myvaruhengeri - wihtereas hefore this Chamber, the witness did aat specifically mention
Nyiramasuhuko's presence during this event,

&6, The Chamber considers thai the omission 10 mention Nyiramasubuko's alleped
presence during this evenal, without having been specifically asked abour i, does e amaunt
o a condradiction. The request for recall on this issie i3 therefore denied.

iff) Presence of Peéfectoral Emplnvees at the Préfecture Offfce During Witness QBQ'S
Sray There

61, The Chamber considers thal Witness QBQ's respectlive lestimonies on this jssue
before this Chamber and the Caradian court tay be contradictory. Before this Chamber,
Winess QB testified that she did not know ifemployees ot the preéfecturs regularty came
woik during her stay thore and (har she did not concern herself with that aspect of things as
she wis nol at peace and had death in her soul.™ In the Canadian cours, Witness QDO
testified thot pedfecroval saff were volved o mectings at the préfecnive oflices (see £}
ahiny).

M praeorar v Mupaegsohua o o Cate Moo WCTR-O8-42-T, Tiecision on Kamabashi's motton 1o me-open
his case and to rescall Proscoution Wilness 45, 2 July 2008, para, 33,
"t 4 Februaty 2004 pES,
YTk Quegn v, Munyanezs og 26 April 2007, p KI38-54860.
M Tk Dueen . Munsanesa on 28 April 2007, op, KO3E-8327 - KO3R-0128,
e Queen v dunyanes on 26 April 2007 REH-54%0.
FTL 3 Febmaary 2004 pp.30-31,
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62, However, the Chamber considers that the apparent contradiclion is mings and does
nif cause prepodice foany of the Accused. Therslore, the Chamber denies the request o
fecali Witness QRO far Turther cross=cxamination on 1his s,

v} Tire Nutniber of Times Witness QBQ) saw Ntshobhali ar the Prélectore Qfice

63, Clhe Chamber docs not consider that the wilness' estimony on this issuc i
centradiveary, Before this Charnber, Witness QB testified that the only tine she saw
Niahobali was when he was alleyedly transporting the furerafiomwe and Nviramasahuko the
very evering when they Killed people and that she did not see him again because of the
circwm stances she wig living under, The Witness stuted that, “you inust understand that we
were Afrdid, we were not coneenirating on what we weee looking at, We just expesied to die
at any minute withoul knowing when.” Before the Canadian court, Witness QRQ testitied
that hefore they boarded the bus to Nyaruhergeri. Désicé [Munyancza), other fareraianme,
Shalom {Ntahobalt] and Ntakugengeka bear them,™

64, Fhe Chamber considers that in the context of the questions put to the witness. it
canncl bo concluded that in her response before this Chamber. the witness satd that she saw
Ntahobali anly once, that is, on the aight Miahobalk allegedly transported Nyiramasubukeo and
forerafenmwe o the préfecare oflice, Witness QDO was not speeifically led or cross-
expmined on Niahobali's presence al the lime of boarding the refugecs onte e huses t
wyarrhengeri. The request (o cross-examine Witness QB0 on this issue 13 therelore denied

¥ Whether or Mot Witness QBQ saw Nyiramasrfiuko fic hier Stareyed Tloune OQpposite the
LER

&5, The Chamber does not consider that Wingss (BOs lestimony on this issee iy
contrgcdictory, Betore this Chamber, in response w0 guestions regarding 1aking of refugees
from the préfecere oftice, the witness explained that she did not sce Nvjramasuhuko again
after the kast time she saw het at the préfecirs office.” n the Canadian court, Witness (O
testificd that she ended up at the EER. where she saw Nyiramasahuka on the top pant of her
nearby storeyed house, ™

£, in the Chamber’s view, the cantext of the witness” wstimony appears @ have been
different in that one testimany mey relate to the préfecture office and the other to the ELR.
Therefore, it can not be concluded that tn her response hefore this Chamber, the withess
excluded any possibitity of having seen Nyiramasuhuke again in another place after the |ast
Lime she saw her at the préfocture office. The Chamber therefore denies the request io secali
the witaess on this issue,

vi} Rewmoval of Male Refugees from the Prifeeture Ofice During Witness QB(Q's Xray
Threre

67, The Chamber notes that the Nyiramasuhuko Detence has relicd on ROMP interview
staerments which were not attached to the Moiion for this issue, The Chamber observes that
due diligence would have required the Defence tw (ile copies of these RCMP interview
staternenls.

R Veoruary EiHH p1de1].

F e Queen v Aunyanera on 26 Apeil 2007 B K0A3-5496 - KIEE-5497
U1 Y Bghruars 2004 pp 223

e Queen v, Menyanesa on 26 Al 2007, P K0IS-5958.
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68 Nonetheless and on the basis of the quoted excerpts of the RCMP intervicw in the
Metion, the Chamber considers that there may be 2n apparent contradiction beuween she
witness' testimony betore this Chamber and her RCMP interview. Before this Chamber, the
wilness fest fred that male refirzecs were continuously being raken away from the préfecrure
office up urtif her departure fur Rango™. while in the RCWTI’ itterview, she is alleged to have
said that there were no male refugees at the prifocrre ofTice at the time Nyirsmasuhuky
allegedly made commends about the refugees, However, the Chamber considers that the
appiteenyt comiradiction s minor as the context of the witmess® testimony befure this Chamber
and the RUMP interview statement may be diflerent. The reguest 10 recall the witness an this
issue @5 therefore denjed.

vifl Presentee of a Feace dround fhe Prifectnre Office in 1994

£9.  The Chamber does nut conzider that Witness QBQ's respective testimonies on this
issue hefare the Chamber and the Canadian court gre contradictary. Defore the Chamber,
Withese QBO) testifted that she did not rememnber 3 Wiere was a perimeter fence around the
préfecawee office, cxpiaining that it was some time ago, and that she was not at ease or a
peact in those days™ In the Caradian coun, the withess said that she and other refugees
were Chased away from the préfecture and hey went (o the EER, passing behind the
préfacture where theee was an obd wire fence. They went through that wire Yence, reached the
tarmac rodad and then went to the EER schools. The stiuation was getting bad and the
refirgees relumed to the préfcare office, going through the wire fence again,™? The requust
w recall the withess on this 15w i3 therefore denied

FOR THE ABOVE REASONS, THE TRIBUNAL

GRANTS the Motion in part;

ORDERS the recall of Prosecurion Witness QB g0 thar the Defence may cross-examine
and the Proseculion may re-examine her exclustvely on the specific contradictions

conccing meetings at the préfeore aflice.

DENTES the Motion i 20l other respects.

Arusha, 9 Decenther 2008

Tt e

William H. Sckule Arlette Ramaroson Solomy Balung: Dossa
Presiding Judge Judge Judge

[Seal of the Tribunal)

r

T, 3 Vebruary 2004 pdl

! A3 yuoted in para 38 of the Mutiog

L3 Febreary 2004 30

*The Queen v, Munyanesd on 2R Apni 280710 KIREE-5487.
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