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SITTING a3 Trial Chamber I composed of Judge: Willion H. Sekuole, Presiding, Arelte
Ramarpson and Solomy Balungi Bossa (the “Chamber™};

BEING SEIZED of the “Regiréte e Arséne Shalom Ntahobali en reconsidération de la
décivion du 20 Novembre 2008 concernant fe témoin QCB,” filed on 25 November 2008
{~"Niahobali’s Mation™};

CONSIDERING the:

“Prosccutor’s Response 1o the Motion of Arséne Shatom Nishobali asking the Trial
Chamber to ezconsider its decision of 20 November 2008 concerning the recall of
Witness QCR,” Oled confidentially on | December 2008 (" Proscculion’s Response™h

“Replique de Ntahobali ¢ fa réponse du procureur 4 sa requéte en reconsidcration e
fa décision sor le rappel du tdmoin QCB” filed on 2 December 2008 (“Ntahobali's
Reply™);

RECALLING the “Decision en Defence Motions 1or Recall and Further Cross- Exammation
of Witness QUCB" of 20 Novemnber 2008 {the “Impugned Decision™).

CONSIDERING the Statule of the Tribunal (the “Statute™} and the Bules of Procedure and
I'vidence (the “Rules™);

NOW DECIDES the Motions pursuant to Rule 73 (A) of the Rules, on the basis of the
writlen briefs {1led by the Panies.

INTRODUCTION

1. Prosceurion Witness QCB testified before the Chamber from 20 March o 3 April 2002.
Witness QCD afso pave tape-recorded statements to Royal Canadian Mowonied Police
(RCMP)Y investigators on 16 October 2000, 22 Seprember 2003 and 27 February 2004 and
testifted befire a rogatory commission of the Canadian courl in the trial against Désird
Munyancza on 5, 6 and 7 Febmuary 2007, Copies of the trial transcripts and the RCMP
slatements were provided to the Parlies through the Office of the Prosecutor.

2 On 20 November 2008, the Chamber issued its Decision on Defence Motions for Recall
and Further Cross-Lixamingtion ol Witness QQC13, which, in pan, denied Nlahobali's request
to further crosswcxamine Withess QCB on issues raised duning the Witness's various
lestimonigs and statemenis,

3. On 25 November 2008, the Defence for Mahobali filed a Moton for reconsideration of
the Chambuer's Decision dated 20 November 2008 concerning Witness QCD. Annexes are
amtached to the Motion: copies ol the Prosccutor’s observation on the fisal version of the
Munvaneza transcripts received from Canada, daled 19 November 2008, & letter Trom the
Canadian awhorities to the Cifice of the Prosecutor, daled 31 October 2008, 10 which a CI7
containing the {tnal versions of the transcripts of the RCMP interviews and the audio
recordings of these interviews were allached; a CD containing the audio recordings and
transcripts of the RCMP intcrvicws,
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SUCBMIESSIONS OF THE PARTIES
Mrakehali's Motion

4. The Delence notes that the Chamber has the power to reconsider ils decisions when a
new fact has been discovercd or a material change in circumstanees has oceurred since the
original decision: or where the original deciston was erroncous or constituted an abuse of
power on the part of the Chamber,

5 The Delenes notes that wt Paragraphs 34, 35 and 36 ol the 20 Novembes 2008 Decision,
the Chamber stated that, in its opinion, the transcripts of Witness QCB’s staternents made 1o
the RCMIP? on 16 Ociober 2000, 22 Seprember 2003 and 27 February 2004 did not comtain
sufficient indicia of reliability 1o prove their authesticity. According o the Defence, the
Chamber expressed its doubts because of the fact that the documents were In Word format
and contained "track changes”,

. The Detence submits that as *track changes™ is o lunction of the Word software, it is
possible 1o simply make them invisible, The Defence reproduces an excerpt of an email sent
by a representative of the Canadian avtherities to the Cffice of the Prosecutor confimming that
the documents senl were the final versiens and recommending that the “track changes™
function in Word be tumed off to see a cleaner version of the statements.

7. The Detence notes that no party has cast the validity and authenticity ol these
transcripts into doubt, including the Proseculion. as indivated in the Obscrvations subrmitted
by the Prosecutor on 19 Movember 2008, The Defence therefore submits that the Chamber
therefore made its decizion in this regard proprio mofe and wifre pefite, in that the
awthenticity o the written transeripts of the inlerviews was nol conlested before this
Chamber, and especially when admission inmo evidence of these transcripts was not being
soughl.

. Mobhwithstanding this, the Defence submits that the fnal versions of these wnlten
transeripts of Winess QCR’s RCMD imlerviews conform with the audio recordings sent by
the Canadian aulhorities, which were atachead 1o 2 letter 1o the Qifice of the Prasecutor dated
31 October 2008 and recetved by all Parties on 1] November 2008,

9. The Defence notes that while the audio recordings were delivered to the Defence along
with the written transeripts, they were not pravided (o the Chamber because of the assurances
received from the Canadian authorities to the effect that these trunscripts accurately
represented the content oF the inerviews camried out by the RCMP, The Defence notes that
the Chamber could have, in the interests of justice, requested the audio recordings of the
interviews. pursuant t¢ Rule 98, The audio recordings of the RCMP sutements are annexed
10 the Muotion so thatl the Chamber can verify their authenticity.

10, The [xfence submits that al Paragraph 17, the Chamber recogrused that Witness QCR's
16 October 2000 statement to the RCMP contradicts his testimony before this Charmber about
the logation where Ruvurajabo was allepedly killed.

11, The Defence recalls that this is an importan question for Niahobali as it directly relatgs
to the specitic allegation against him thit he ordered Ruvurajabo’s death ar a different
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roadbiock from the one alleged by Witness QU before this Chamber, Even if Witness QCR
returned 1o the asscrtion presented to this Chamber in his subsequent testimony before the
Caradian courl in February 2007, it remains that during this interview, held prior to his
testimony before this Chamber, Wilness QCR's version of 1the bets was differend; it should
haye been passible 10 present this ta the Chamber during Witness QCIs testimany in 2004,
in order to ¢atablish this contradiction,
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12, The Detence requests the reconsideration of the 20 November 2008 Decision and (he
recall of Wilness QD to allow Mtahobali ¢ cross-examine him about the death of
Ruvurajabo. *

Proseculion's Response

13, ‘the Prosccution opposes the Motton and submits that e jurisprudence of the ICTR on
the criteria for a Trial Chamber to reconsider its own decision is clear; it also cites case law
that defines the criteria fur reconsideration as being when a new fact has been discovered or a
material chapge in circumstances has ogcurred since the original decision; o where the
ariginal decision was erroneous or constituted an abuse of power on the parl of the Chamber.

I4. The Prosecution submits that the Defence has not pw [onvard apny now malterial
circumstanges that amount 1@ special or parlicular circwmstances warranting reconsideration.
Further, the Prosecution submits that this Motion is an atlempt to relitigate the Motion filed
on 30 Scptember 2008.

15, Noting the Defence’s refercnce to “irack changes™ containcd in the RCMP interview
franseripts, the Prosecution notes that in s 19 Oclober 2008 Observations. atlached to the
Moticn as ap annex. it was stating only that the state of the final version of the transeripts did
not make any ditlerence to its Response 10 the Motion, The Prosccution submits that it was
not confirming the rebability or avthentiging of the RCMIP statements and recalls that inits 16
Qutober 2008 Response it referred (o the disclosures as ~unedited transeripts of recorded
interviews and testimanics of witnesses {including QCI3)™

16. The Prosecution further submits that even if the trapseriptions of the recorded inlerview
of 16 Ovtober 2000 were accurate, they do not represent o clear and accurate account of whal
Witness QCB actually said. In support of this submission, the Prosécution cites an apparchl
discrepancy belween what was said by Wilness QCD in Kinyarwanda and what was
translated by the Kinyarwanda inlerpreter inte French, The Prosecution submits that the
Chamber was quite right to assess the contgnt of the RCMP statements with caution and in
the comext of Witness QCD s lestimony before the Canadian court,

17, Finallv. the Proscculion submits thal the apparent inconsistency with respect 10 where
Withess QCR allegedly saw Ruvurajabo killed does not amount to a material inconsistency
warranting a recall. It notes that at Page 37 of the transcript of the 16 QOctober 2000 RCMP
statcment. the words “Killed” (") and “idemtily card™ ("ewrte o identité™) are nol in
Kinyarwanda while they do appear in the French translation. Further, the Prosecution submits
thal Witness UB did not state that Ruvurajabo was killed at the roadblock in front of
Amandin Rugira’s residence, but only that “they went down with [Ruvorajahe].” Lastly, the
Prosceution notes that the evidence indicates that the distance between the roadbluck at
Rugira's howse and that ar MNishebali's howse s not preat and, cven il there were
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discrepancy belween his statements on this poipl, they would nol warrant the recall of
Witness QJCI.

MNeahobali’s Reply

18. The Defence notes that nowhere in its provious submissions has the Prosecution
guestioned the reliability of Witness QCB's statements to the RCMP, It is only now,
following the Chamber's Decision, that the Prosecution bas presemted arguments in this
regard: the Defonce submits that this position cefainly lacks credibiliey at this stage.

19.  The Defence recalls that the Chamber i$ in search of the wuth, It submits that it is in the
interests ol justice that the contradiction found in Witness QCB's statement 16 the RCMP,
and recognised by the Chamber, with respect to the location whete Ruvurajabo was alleged!y
killed be illuninated. The Defence notes that the Chamber is now in possession of the audio
recording of the Witness's statemernus, which contains the incontestable contemt of what he
said.

20k The Defence submits that if the Chamber, in its Brst impression of the content ol the 16
October 2000 ROMP stitement, detected a3 serious contradiction with Witness QCL3's
estimony before the Chamber, the interests of justice and ensuring that Nuhobali benehts
from a fair trial require that it reconsider its previous Decision, the Chamber should use the
audio recording of the Wilness's words to determine whether an apparent contradiction on a
majer point relevant 1o Ntahobali's casc oxists,

DELIBERATIONS

21, The Chamber notes thai reconsideration of a decision is an exceptional measure that is
available only in panicular circumstances.! Reconsideration is permissible when: (1) o new
fact has been discoverad that was not known (o the Chamber at the time it made its original
decision: {2} there has been a materiat change in circumsiances singe it made ils original
decision; or (3) there is reason o believe that s original decision was erroneous or
constitmted an abuse of power on the part of the Chamber, resulling in an injustice.” The
Chamber reealls thot the burden rests with the parly seeking reconsideration o demonstrate
that sufticiently special circumstances exist.®

22, "the Chamber notes that the Delence secks reconsideration of the [mpugned Declsion
only insofar as it denied the recall and further cross-examination of Witness QCB on the
issu¢ of the exact lecation where the Witness allegedly saw a ecnain Ruvurajabo killed.

' The Prowestee v Nyremasahike o af . Case Noo [T TH-98-32-T, Deeision an Stahobali's Muotion Tue

Revonsideration of the "Decigion un Nighubali®s Motion for Separate Trial™ (10, 22 Febreary 2005, pars | 7;
Phe FProsepmtor v Bageserg e ) Case Moo [CTR-31-T, Decision on Prosecotor's Second Motion [or
Beeonsiderstion of the Trigl Chomber’s “Dieeision on Prosceution AModion for Leanve o Yary the Winess List
Fuorsuant to Bule T3P (1T T4 Tuly 2004, pura. T2 Phe Provecuror v Baposorc of af  Casc No, I0T1-98-
41-T, Decinion on Prosccutor’s Molion for Regonsideration of the Tniad Chamber s “ecision on Proscoution
hlolion Bor Leave w Yary the Wilness List Pursuant w Bule 73860E) (T0 1 15 June 2644, para. 7,

I The Peosccntor v, Naremera ef @l Case No. 1CTH-9E-44-T, Decision on Motien for Beconsideration of
Lecizian on Joseph Nzitorera®s Motion foe lospection: Michel Bagaragaes, 29 Scplember MR, para. 4, Sce
alsa Phe Frovecutor v Bagevarg of of | Case Moo JCTR-28-21-1. Liecision on Meosecolor's Motivo for
Heconstderution of the TTial Chanber's "Decision on Prosecution Moetion Tor Leave o Vary Lhe Wilness List
Pursuint to Hule 23800 (D0 13 Juoe 200H paca, 2,

PR Presecuior v Karemera ef al, Case Moo [CTR-98-34-T, 1Decision on Motien fer Reconsidermtion of
12egisiom vn Joseph Meircrera®s Motion Tor Inspection: Michel Bagaragasa. 2% Sceplember J0MR, para, 4.
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23, The Chamber observes that the Defence has not specifically or clearly identified a new
fact, a material change, or how the Impugned Decision was crroneeus or constituted an abuse
of power on the pard of the Chamber, resulting in an injustice.

24. The Chamber considers that the annexation of the audio recording of the 1§ Uctober
2000 RCMP statement does not constitute a new fact or a material change warranting the
reconsideration of the Impugned Decision, as it does not impact on the Chamber's reasoning
behind its assessment of the RCMP statements using “caution and in the context of Witness
QCB’s testimony before the Canadian cour.™ In addition, the Defence has not demonstrated
that the denial of Ntahobali's request to recall and further cross-examine Witness QCB on the
lucaiion of Ruvurajabo's alleged killing was errpnecus or constituted an abuse of power on
the part of the Chamber, resulling in an inj ustice.”

23. The Chamber is therefere of the view that the requirements for reconsideration have not
been met and dismisses the Motion.

FOR THE ABOYE REASONS, THE TRIBUNAL

DENIES the Motion in its entirety.

Arusha, 9 December 2008

FRec

William H. Sekule Arlene Ramaroson Solomy Balungi Bossa
Presiding Judge Judpe Judge

[Seal of the Tribunal}

! The Prosecutor v, Npivamasuhaio et of, Case Mo, [CTR-98.42-T, Tiecision on Defence Meotions for Kecall
and Further Cross-Examination of Wilness QCH, 20 November 208, para. 36.
Y&l , para. 37





