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Decision on Nzwwonemeye's Fery Uryent Third Motion (o Vary the Witness Liv I December 2000
pursuaar fo Kwie 73er . -

INTRODUCTION

1. The Defence for Nzuwonemeye (“Defence™ presenled its case from 23 June 1o
8 October 2008. On R October 2008 the Chamber granted the Defence’s request to call two
Defence Witnesses (F10 and B2) during the Accused Sagahuiu's case.” Witness F10 testified
via video-link on 24 Ociober 2008, Witness B2’s testimony is still ouvtstanding. On
14 November 2008, the Defence filed a Motion (“Defence Motion™) to replace Wilness B2
with Witness K3.2 The Prosecution filed a Response opposing the Defence Motion on the
grounds that Witness K3 had previously lestified as protected Witness XXO for the
Prosecution in the case of Bugosore ¢t al* The Defence fled a reply stating that Trial
Chamber I had authorized the Defence to access Winess XX O's identifying information and
to interview Witness XX0."! The Prosecution filed a rejoinder opposing the Defence Motion.”

DELIRERATIONS

2. Rule 73re#(E) of the Rules of Procedure and Evidence (*Rules™ provides thal after a
Defence case has staned, the Chamber may authorize the variation of a witness list if it is in
the interests ol justice, In a case with multiple accused, the Defence case as a whole
effectively slarts with the presentation of the first accused's defence.® In considering the
utterests of justice, Toal Chambers have taken inte account various factors such as Lhe
potential importance of the testimony in relation to existing witnesses and allegations in the
indictment, the complexity of the case, any prejudice 1o the opposing party. the legitimacy of
the reasons and timing for the variation of the witness list.

3. The Defence requests the Chamber to permit il to vary its witness list by substituling
Witness K3 for Witness B2. The Defence submils that Witness B2 would not be able to come
and testify in Arusha due to security and professional reasons. The Defence furlher submits
that Witness K3, whao it had not been able to contact since he went to Brussels, may now be
able 1o be located in Europe.® The Chamber notes that Witness K3 was a gendarme in the

_'|T. & October 2008, p. 83; See also T. 16 Scptembes 2008, p. 30.

* Wzuwonemeve Defence Very Urgent Mation Ta Vary The Winess List Under Rule 71 ter, dated 15
Movember 2008 (sic) and filed on 13 Movember 2008, The Defence subsequently filed a Corrigendum to this
Defence Motion in order to corpect the date: Nzuwonemeye Date Corrigendum on Nzuwonemeye Defence [gic]
Very Urgent Third Maotion to Yary the Witness List Under Bule T3ter, filed on 14 November 2008 ("Defence
Motion™.

1 Béponse Consolidée du Procureur & “Meuwognemeye Defence very urgent Motion 1o vary the Witress List
undet Rule 73 ter” datée du 15 Novembre 2008 et déposte au Grefle le 13 Novembre 2008 et & “Date
Comigendum on Nzuwonemeye Defence very urgentt Third Motion to vary the Witness List under Rule 73 ter”
datée du 14 Hovembre 2008 et déposée au Grefle le 14 Novembre 2008, filed on 19 November 2008,

* Mzuwonemeye Defence Reply To The “Reéponse Censolidée du Procurear 4 “Nzuwonemeye Defence very
urgent Third Molion to vary the Witness List under Rule 73 tcr dalée du 14 Novembre 20087, filed on 20
Movember 2008, paras. 11-M4; Frosecwior v Buposara et of, Case Wo, ICTR.953-41-T, Decisicn On
MWzuwonemeye Request For Disclosure Of identifying Information ©Of Wilness XX0O And Authorization To
Interview Him, 31 Cetober 2005 {"Bagosora Decision').

* Duplique Du Procureur & “Nzuwonemeye [Defence Reply To The [Réponse Consolidée du Procureur A
“MzuwonemeyeDefence very Urgent Third Motion w1 vary the Witness List under Rule 73 ter du 14 Novembre
2008, filed on 2| November 2008,

! Neingilipimana et al.. Decision On Nzuwenemeye's Request To Yary His Witness List, 31 January 2008, para.
31 Prosecutor v, Alphonse Niezimaye, Joim Case Ko, JCTR-98-42-T, Decision on Alphonse Mteziryayo's
Motion to Modifr His Witness Lisy, 14 July 2006 para. 24.

? Wdindifivimand ef of., Decision On Nzuwonemeye’s Request To Vary His Witness List, 31 January 2008, para,
3. Decision on Augustin Bizimungu's Request to Vary BHis Wilhess List, 24 October 2007, para. 3 (¢itations
omiked),

* Defence Moation, paras. 910,
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group which was allegedly in charge of protecting Pnme Minister Agathe Uwilingiyimana
prior to her death. Witness K3 is expected to testify about the circumstances surrounding the
death of the Prime Minister and the situstion at her residence, including the amival amd
disarmament of the Belgian UNAMIR soldiers and the Prime Minister’s atlempt to escape.
He is also expected to testify how the Pime Minister was discovered in het hiding place. that
she was killed by Presidential Guard soldiers and that ESM soldiers were alse present. In
addition, he is expected to testify that no armoured vehicles were present at or fived upon the
Prime Minister’s residence.”

4, The Defence submits that Witness K3 was on the Defence list since the filing of the
pre-Defence brief and was never wilhdrawn from Nzuwonemeye’s witness list." The
Chamber however recalls that on 7 March 2008, the Defence for Nzuwonemeye withdrew
Witness K3 from its witness list.'' The Chamber further recalls that the Defence intervicwed
Witness K3 fthen Witness XXOY on 18 April 2006, afier permission was granted by the
Bagosora ef al. Trial Chamber." The Chamber also notes that despite having met Wimess K3
on 18 April 2006 the Defence was unable to locate this witness in suflicient time for him to
testify before the close of its case on 8 October 2008,

5. The Chamber recalls Lhat Rule 46(A)} of the Rules provides that a Chamber may afier
a warning impose sanctions against a counsel if, in its opinion, his conduct remains offensive
ar abusive, obstructs the procecdings or is otherwise conlrary to the interests of justice. The
Chamber admonishes the Defence for misleading the Chamber by stating that Witness K3
had never been withdrawn from its witness list. The Chamber also considers that the
Defence's failure to locate Witness K3 for over two vears demonstrates a lack of duoe
diligence. The Chamber therctore finds the Detence’s behaviow obstructive 0 the
proceedings and issues a warning to [.ead Counsel for Nzuwonemeye pursuant to Rule 46{A).

b. The Chamber, however. finds that Witness K3's testimony appears to be reievant to
the allegations against the Accused Nzuwonemeye's, panicularly given Wilness K3's
position at the time of the events in question.”

7. The Chamber has alrcady granted the Defence’s request to present Witness B2's
testimony during Sagahuiu's Defence case. The Chamber finds that the substitution of
Witness K3 for Witness B2 will not further delay the procgedings or cause any prejudice to
the Prosecution. The Chamber therefore finds that it is in the interests of justice o allow the
Defence Lo vary its witness list in order to replace Witness B2 with Winess K3. However in
order not to funther delay the proceedings the Chamber finds it necessary to limit Witness
K3's examination-in-¢hief to no more than | hour.

¥ Defence Motion, paras. 2, 13,

¥ Defence Motion, para. 9; Mémaire Préalable A La Prisemiation Des Eléments De Prewve A Décharge de
Francais Nruwenemeye, 15 March 2007, p. 24,

"' Nzuwenemeye Defence Compliance With The Trial Chamber’s Order In lts “Decision on Reguest to Vary
His Witmess List,” Dates 31 January 2008 and Observations on Same, filed on 7 March 2008, para. 2.

¥ Bagosora Deciston,

1 See in particular paras. 22, 25, 38, 78, 103 — 108 of the Amended indictment dated 24 August 2004,

Prosecufor v, Augustin Ndindilivimana, Augustio Bizimungn, Frargois-Xavier Newwoaemeye, Innocent a4
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pursuant fo Rule 7er :
28IEL -

FOR THE ABOYE REASONS, THE CHAMBER HEREBY

GRANTS the Defence request to replace Wilness B2 with Witness K3;
1SSUES 2 waming to Lead Counsel for Nzuwonemceye pursuant to Rule 46(A) of the Rules;

and
DIRECTS the Defence to limit its examination-in-chief of Wimess K3 to no more than
1 hour.
AR
) ) i P
Arusha, 3 December 2008, done in English, P AT

Presiding Judge Tudge Judge

[Seal of the Tribunal]
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