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J_ The Defence for Nzuwonemeye ("Defence") presented its case from 23 Jlllle to 
8 October 2008. On 8 October 2008 the Chamber granted the Defence's request to call two 
Defence Witnesses (FlO and B2) during the Accused Sagahutu's ~ase.' Witness FlO testifted 
via video-link on 24 O~tober 2008. Wllness B2's testimony is stilt outstanding. On 
14 November 2008, the Defence filed a Motion ("Defence Motion') to replace Witness B2 
with Witness K3.2 The Prosecmion filed a Response opposing the Defence Motion on the 
grounds that Witness K3 had previously testified as protected Witness XXO for the 
Prosecution in the case of Bagosora el a/.) The Defence filed a reply slating that Tnal 
Chamber I had authorized the Defence to access Witness XXO's identifying information and 
to interview Witness XXO.' The Prosecution (i)ed a rejoinder opposing the Defence Motion.' 

DELIBERATIONS 

2. Rule 731er(E) of the Rules of Procedure and Evidence ("Rules") provides that after a 
Defence case has staned, the Chamber may authorize the variation of a witness list if it is in 
the interests of justice. In a case with multiple accused, the Defence case as a whole 
effectively stans with the presentation of the first accused's defence.6 In considering the 
interests of justice, Trial Chambers have taken into account various factors such as the 
potential importance of the testinwny in relation to existing witnesses and allegations in the 
indtetment, the complexity of the case, any prejudice to the opposing party, the legitimacy of 
the reasons and timing for the variation of the witness list.' 

3. The Defence requests the Chamber to permit it to vary its witness list by substituting 
Witness K3 for Witness B2. The Defence submits that Witness B2 would not be able to come 
and testify in Arusha due to security and professional reasons. The Defence further submits 
that Witness K3, who it had not been able to contact since he went to Brussels, may now be 
able 10 be located in Europe.3 The Chamber notco that Witness K3 was a gendarme tn the 

1 T 8 October 2008, P- 81; See also T. 16 September 2008. p JO 
'Nzuwonemeye Defence Very Urgent Motion fo Vary The WitneS< li$1 Undor Rule 7) tor, dated 15 
Novemb<r 2008 (>ic] and fLied on 13 No>ember 2008. The Defence subsequently filed a Corrigendum to thos 
Defence Monon in order to correct the date: Nzuwonemeyc Date Comgendum on Nzuwoncmeye Defence [s.c] 
Very Urgent Thord Motion to Vary the W<tness List Under Rule 1Jter, f1led on 14 November 2008 ("Defence 
Motion") 
1 R<ponse ConsohdCe du Procureur .l. '·N.wwonemeyc Defence very urgent Monon to vary the W<tne" List 
under Rule 71 tef' dato!e du 15 Novembre 2008 et depos<e au Greffe te IJ Novembre 2008 eta "Date 
Comgendum on Nzuwonemeye Defence >ery urgent'[ hird Motion to vary the Witness List under Rule 71 ter'' 
date< du 14 No.embre 2008 et deposte au Greffe le 14 Novcrnbre 2008, filed on 19 November 200& 
' Nzuwonemeye Defenco Reply To The "R¢ponse Consohdte du Proeureur ! "Nzuwonemeye Defenco very 
urgent Thitd MoHon to vary the Wltness LiS\ under Rule 73 tor dat<e du 14 Novembre 2008", ftled on 20 
November 2008, paras. ll-!4; Proreculm- v {J,gosM,; er 4/_, Case No. lCTR·98-4l·T, Decision On 
Nzuwon,mcye Request For Disdosure Of Identifying Information Of Witness XXO And AuthoJLzatiun To 
lntetview Him, J 1 Oetob<r 2005 {"Bagosora Deciston") 
' Duphque Du Prooureur ! "Nzuwunemeye Defence Reply To The (ROponsc ConsolidOe du Procureur A 
"NzuwonemeyeDefence very Urgent Third Motion to .ary the Witness LISt under Rule 71 ter du 14 Novembre 
2008", fi(,d on 21 Novembor2008. 
'Ndmd1/oy1manaetal. Decis.on On Nzuwonemeye's Request To Vary H" W<tnes< list,]\ January 2008, para_ 
3: Prorecutor > Alphonse Nlenryayo. Joint Case No. JCTR-9&·42·T, Deois10n on AlphonS< Nteziryayo's 
Motion lo Modi I)' HF> W1toe" L"t, 14 July 2006, para 24 
'Ndmdli1y1mana <I al., Doci<ton On Nzuwonemeyc's Request To Vary His Witness Ltst, 31 January 2008, para. 
l. \)ecision on Augustin Bt7lmungu's Request tn Vary \lis Witness List, 24 Oetober 2007. para. 3 (<itatrons 
omined). 
' Defence Motion, par<». 9·1 0_ 
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group which was allegedly in charge of protecting Prime Minister Agathe llwihngiyim<illa 
prior to her death. Witness KJ is expected to testify about the circumstances surrounding the 
death of the Prime Minister and the situation at her residence, including the arrival and 
disarmament of the Belgian UNAMIR soldiers and the Prime Minister's anempt to escape. 
He is also expected to teotify how the Prime Minister was discovered in hei hiding place. that 
she was killed by Presidential Guard soldiers and that ESM soldiers were also present. In 
addition, he is expected to tcsufy that no armoured vehicles were present at or tired upon the 
Prime Minister's residence'' 

4. The Defence submits that Witness K3 was on the Defence list since the filing of the 
pre-Defence brief and was never withdrav.n from Nzuwonemeye's witness list 1 ~ The 
Chamber however recalls that on 7 March 2008, the Defence lOr Nzuwonemeye withdrew 
Witness K3 from its witness list 11 The Chamber further recalls that the Defence interviewed 
Witness K3 (then Witness XXO) on 18 April 2006, aficr permission was granted b) the 
Bagosora e/ a/_ Trial Chamber. 1" The Chamber also notes that despite having met Witness K3 
on 18 April 2006 the Defence was unable to locate this witness in sutlicient time for him to 
testify before the clo>e of its case on 8 October 2008. 

5. Ibe Chamber recalls that Rule 46(A) of the Rules provides that a Chamber may after 
a warning impose sanctions against a counsel it; in its opinion, hi.< conduct remains offensive 
or abusive, obstructs the proceedings or is otherwise contrary to the interests of justice. The 
Chamber admonishes the Defence for mi.,leading the Chamber hy stating that Witness K3 
had never been withdrawn from its witness list The Chamber also considers that the 
Defence's fa!lure to locate W1tness K3 for over two years demonstrates a Jack of due 
diligence. The Chamber therefore finds the Defence's behaviour obstructive to the 
proceedings and issues a warning to Lead Counsel for t-:zuwoncmeye pursuant to Rule 46(A). 

6. The Chamber, however. finds that Witness K3's testimony appears to be relevant to 
the allegations against the Accused Nzuwoncmeye's, particularly given Witness K3's 
position at the time of the events in question. 1 

J 

7. The Chamber has already granted the Defcnce·s request to present Witness B2's 
testimony during Sagahutu's Defence case. The Chamber finds that the sub>titution of 
Witness K3 for Wimess 82 will not further delay the proceedi~gs or cause any prejudice to 
tho Prosecution. The Chamber therefore finds that it is in the interests of justice to allow the 
Defence to vary its witness list in order to replace Witness 82 \\ith Witness K3. However in 
order not to further delay the proceedings the Chamber finds it necessary to limit Witness 
K3 's examination-in-chief to no more than I hour. 

• Defence Motion, paras_ 2, 13. 
00 Dofcm:e Molion, para 9; Mimorre Prialable A hr l'rii.~enl~lwn Des Eli!mems De l'rer<••e A Decharge de 
Frtmcors Nz>n~~onemeye, \5 March 2007, p. 24. 
"Nzuwonemeye ~fenoe Comphanoe Wilh lhe Trial Chamb-er's Order In Its "Demion nn Reque>l 10 Vary 
Ill; Witness List,» Dale> J t January 200K and Observ.tion' on Same, filed on 7 March 2008, para. 2-
" Bagosora Decision. 
" See rn panicular paras. 22, 25, 38, 78, I 03 - !08 ofthe Amended lndtctmcnt dated 24 Augusl 2004. 
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pursuanl to Rule 7 Jter 

FOR THE ABOVE REASONS, THE CHAMBER HEREBY 

GRANTS the Defence request to replace Witness B2 with Witness KJ; 
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ISSUES a warning to Lead CoWJscl for Nzuwonemcyc pursuant to Rule 46(A) Df the Rules; 

'"' 
DIRECTS the Defence to limit its examination-in-chief of Witness K3 to no more than 
I hour. 

Arusha. 3 December 2008, <.lone in English. 

llikmet 

Presiding Ju<Jge Judge Judge 

[Seal of the Tribunal] 
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