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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal™),

SITTING as Trial Chamber 11 composed of Judges William H. Sekule, Presiding, Arlette
Ramaroson and Solemy Balungi Bossa {the “Chamber™),

BEING SEIZED of the “Requéte de Arséne Shalom Ntahobali en arrét des procédures pour
cause de délais déraisonnables,” filed on 22 August 2008 (“Ntahobali’s Motion™);

CONSIDERING the:

i,

i

R

vii.

viii,

“Prosecutor’s Response to ‘Requéle de Arséme Shalom Niahobali en arrét des
procédures powr cause de delais déraisonnables’™, filed on 26 August 2008
(“Prosccution’s Response™;

“Répomse e Joseph Kanvabashi & la *Requéte de Arséne Shalom Niahobali en arvét
des procédures pour cause de délais déraisonmables”, filed on 26 August 2008
(“Kanyabashi’s Response™);

“Réponse d'Elie Ndayambaje & I *Reguite de Arséne Shalom Niahobali en arvét des
procédures pour cause de délois déraisonmables”, [liled on 26 August 2008
{"Ndayambaje's Response®);

“Répliqgue de Ntahobali & la réponse du Procurewr & so Requéte en arrét des
procédures pour cause de délais déraisonnables’, fled on | September 2008
("Ntahobali’'s Reply™);

“Prosecution’s Corrigendum to Prosecutor’s Response 10 ‘Reguéte de Arséne Sholom
Ntahobali en arréf des procédurey pour cause de délais déraisormables™, filed on 4
September 2008;

“Registrar’s Submission in Response to the ‘Requére d'drséne Nishobali en arrét des
procédures pour couse de délais deraisonnables™, filed on 25 September 2003
following the Chamber's instruction of 22 September 2008 (“Registrar’s
Submission®™);

“Réponse de Arséne Shafom Niahobali aux soumissions du greffier refativement d fa
requéte de Nighobali en arrét des procédures™, (Mled on 1 October 2008 (“Ntahobali's
Response (o the Registrar™),

“Registrar’s Further Submission Regarding the ‘Réporise de Arséme Sholom
Niahobali aux soumissions du greffier relativement & la requéte de Niahobali en urrét
des procédures™, filed on 31 Ociober 2008 following the Chamber’s further
instruction of 28 October 2008 (“Registrar’s Further Submission™);

CONSIDERING the Statute of the Tribunal (the “Statute™) and the Rules of Procedure and
Evidence {the “Rules™);

NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rules, on the basis of the
wrirten briefs filed by the Parties.
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SUBMISSIONS OF THE PARTIES } a E 5 ?

Niahobali's Motion

1. The Defence for Nizhobali moves the Chamber to stay Ntahobali®s trial because of
undue delay. In support of its Motion, the Defence submits that Ntahobali was arrested on 23
July 1997 and he is still being hel in custody while waiting for his final judgement. The
Defence for Ntahobali arpues that such delay is unreasonable, and is caused by the 1ICTRs
three bodies: the Registry, the Office of the Prosecutor and the Chambers.

2. Relying on the Barayagwiza Appeals Chamber Decision of 3 November 1999 and on
several decisions issued by domestic courts and by both the European and Inter-American
Couns of Human Rights, the Defence submits that these undue delays violate Nlahobali's
right to a fair and expeditious trial and his presumption of innocence, and constitute an abuse
of process.

i The Defeace submits that Niahobali’s trial is not complex in itself and that the
majority of the detays in his tria] were caused by decisions made by the Prosecution, which
were ratified or assented to by the Chamber.

4, The Defence submits that due to the conduet of the Prosecution, the Registrar and the
Judges, there was undue delay and a violation of Rule 62 of the Rules with respect to the
scheduling and holding of Niahgbali’s initial appearance. Nizhobali appeared for the fiest
time before a Chamber on 3 September 1997, exactly 42 days afier his amrest, without
Counsel to represent him. As such, no plea was registered, and Ntahobali had to reappear
with Counsel on 29 September 1997, that is 68 days after his arrest, w register a plea of not
guilty. During this appearance, Nuahobali's irial was postponed and a status conference was
scheduled for 13 February 1998, almost nine months aiter Ntahobali's amrest. However, the
scheduled siatus conference was never held, without any explanation provided to Ntahobali.

5. The Defence argues that the reason for this delay stems from the Prosecution’s
submission of an indictment against 29 accused, including Nwshobali, on & March 1998, On
or about 3{ March 1998, Judge Khan rejected the indictment; the Prosecution’s appeal of this
decision was denied on 8 June 1998. On 17 August 1993, more than one year afler
Nrahohali's arrest, the Prosecution filed a Motion 1o amend the indictment against Neahobali
and Pauling Nyiramasuhuke, The same day, the Prosecution submitled amended indictments
for the Accused Msabimana, Nteziryayo, Kanyabashi and Ndayambaje, and a Motion for a
Joinder of the above-mentioned Accused, which was vigorously opposed by the Defence for
Nlahobali, A decision on these motions was dclivered by the Chamber on |1 August 1999,
maore than two years afler Miahobali's arrest.

5. The Defence submits that Nihobali should not soffer the consequences of
ingtitutional delays. For example, on or about 6 November 1999, afier the Barayaewiza
Appeals Chamber Decision, the Rwanden govemment stopped its collaboration wilh the
{CTR, which furthered the delays encountered by Nwhobali by several months.

7. The Defence states that on 9 Jure 2000, the Prosecution assured Judge Kama that it
would be ready 10 begin the wrial in November 2000, approximately three and 2 half years
afler Ntahabali's arrest. On 20 November 2000, afier an informal meeting between the Parlies
and Judge Kama, the Prosecution stated that it would be ready to proceed no later than twe
months from that date. However, it was only on 2 February 2001 that the Chamber held a
status conference during which Wuahobali's trial was scheduled to begin on 14 May 2001,

Y
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Due to Judge Kama's passing, the trial did not actually begin until 11 June 2001. As such,
Mtshobali's trizi only began Lhree years and 11 momhs after his arrest, despite the fact that
the Prosecution had completed its investigations in 1995,

8. The Defence funther submits that Nrahobali has suiTered excessive delay becanse the
Prosecution began the presentation of its case without first disclosing prior statements and
identiftcation material of its witnesses to the Parlies. Niahobali obtained the unredacted
statements and full identities of the Prosecution witnesses on 31 January 2002, more than
seven months after the actual commencement of the trial. This specific delay has caused
Niahobali subsiantial prejudice in that he has not been able to conduct ail necessary
investigations regarding Prosecution witnesses, and he was not able to find all the witnesses
required o support his case.

9. The Defence submits that mn July 2001, following a request by the Prosecution, Mr.
Thaddée Kwitonda, Defence investigator, was compelled to cease warking for the Defence
because of investigations purponiedly being conducted against him, However, these
mvestigations have not led to any accusation against this investigator and have only further
harmed Nighobali’s Defence. The Defence submits that it was not until 12 Februzary 2003
that Wiahobali obtained another investigator.

16.  The Defence submils that the delays have been exacerbated by the Prosecution's
decision to try six Accused jointly. Had Nuahobali been tried alone, the fength of the
proceedings would have been shortened considerably. The Defence states that 43 witnesses
have been heard in his case, and that, when this number is compared to simitar trials at the
ICTR, the probable duration of Mlahobali’s trial, if tried alone, would have been 48 days,
instgad of the current 668 days it had Laken at the time the Motion was filed.

1l.  The Defence further argues that Nwzhobali should not suffer the consequences of the
Tribunal’s lack of resources or the fact that the United Nations refused to extend the mandate
of Judge Magutu in the present case, this last decision having lengthened the trial by eight
and a half months,

12.  The Defence indicates that the only remedy for these various violations is a stay of
proceedings and Ntahobali's immediate release.

Prosecidion’s Response

13.  The Prosecution submirs thal after a detailed review of the cincumsbnces of
Mruahobali's case, it can be shown that he has received a fair (tial before the ICTR.

14.  The Prosecution submits that Ntzhobali was promptly informed of the charges against
him, was provided with sufficient detail of the nature of the charges, and that at no time did
he challenge his detention or claim that he did not know what the charges were when he was
arrested.

15. The Prosecution concedes that Niahobali's trial has been lenglhy, but mejects the
argument that the amount of time Lhe trial has laken is exorbitant or unreasonable, given the
complex nature of the case. Further, the Prosecution submits that the Defence for Niahobali
has not shown how this delay has prejudiced his right to a fair trial.

16. The Prosecuotion submits that the nember of trial days for single-accused cases is
riot the proper bepchmark for determming the reasonableness of the duration of Ntahabali’s

4
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case. The Prosecution submits that the Chamber determined that “a joint trial is proper in the
case at bar"', and that (his would not contribute to undue delay for Niahobali or constitute an
encroachment upon his Aght to a fair trial. As such, the Prosecution submits that the matter of
ioinder is now res fudicata.

7. With regard to the full disclosure of unredacted matenal, the Prosecution submils
that over the course of the proceedings, the Prosecution was sanctioned for failure to comply
with disclosure obligations and, as such, the temedies provided by the Chamber in its
decisions have balanced out any prejudice sullered by Niahobali.

18 The Prosecution submiis that cross-examinations of wiitnesses by many of the
Accused, including Ntahobali, have been exiensive, 1t funher argues that the records reveal
that Counsel for Wtahobali have carried out some of the lengthiest, most extensive
examinations and ¢ross-examinations of the trial.

19. The Prosecution funher submits that even if it is likely that Ntahobali’s case would
not have lasted as long as it has were Mahohali (0 have begn tried on his own, this fact alone
does not mean that he has not enjoved a fair trial before the [CTR.

20. The Prosecution relies on the JCTY Appeals Chamber Decision in Gotovina to
demonstrate that even it a joinder resulted in conflict amongst the accused, this does not in
itself constitote a conflict of inwrests capable of causing serious prejudice. The Prosecution
submits that the Defence for Niahobali has not demonsirated that he has suffered actual and
imeparable harm resulting from the joinder.

21. In relation to Rwanda‘s cooperation, the Prosecution submits that it is not clear
whether Rwanda's lack of cooperation contributed to the breaks and recesses that have
pccurred. The Prosecution submits that if Rwanda's lack of cooperation did contribute to
such breaks and recesses, given the realities of a trial before an intermational tribunal, some
delay due to the actions of other states is Lo be expected.

22 The Prosecution argues that a case before an international tribunal involves, in most
inslances, the accused being arrested it a state other than the host siate of the Tribunal, the
collection of evidence from many crime scenes, conlacting witnesses in different states, and
cooperation berween the Tribunal and several states. These frctors must be taken inlo
consideration in Lthe instant case in assessing the length of the proceedings.

23, Finally, the Prosecution submits that the duration of the trial is not the only factor 10
be taken into account in considering whether an accused has received a fair and expeditious
trial: the rights of the victims, witnesses and other co-accused, as well as the need to ascertain
the truth about the serigus charges being brought against the accused must also be weighed.

Ndayambaje’s and Kanyabashi's Responses

24, The Defence for Ndayambaje and Kanyabashi support Ntahobali’s Motion, The
Defence for Ndayambaje submils that Ndayambaje has been detained for 13 years. The
Defence for Kanyabashi submits that Kanyabashi has been detained for more than 13 years.

' Proseculor v. Nyirarmasukuke of 2 "Decision on the Prosecutor's Motion for Joinder of Trials", 5 October
1999, pare. 17.
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23, The Defence asserts that the faclors ciled by Lhe Prosecution as contributing to the
length of proceedings in a case before an internaiional wibunal are irrelevant and cannot
Justify the subsequent delays in the instant case because (I) Niahobali was arrested in Kenya
and transferred to the UNDF in less than three days, (2) the Prosecution’s evidence wes
gathered before the arrest of Ntahobali, {3) 17 of the 19 Prosecution Witnesses who testified
against Ntahobali were from Rwanda, and (4) Ntahobali is only implicated in six crime
sCEnes.

Niahoball's Reply

26. The Defence clarifies that Niahobali's first appearance wilh Counsel was actually
on 17 October 1997 and not on 29 September 1997, as previously indicated. Therefore, the
time period between his arrest and his initial appearance is 86 days, while the maximum
allowed by the Rules is 90 days. As such, the Defence submits that Niahaobali’s right 10
appear promptly before a Judge was not respecied, and that his rights under Rule 4055,
paragraphs C, F, G, H, and ], of the Rules regarding the transfer and provisional detention of
suspects were ¢leasly violated.

27. The Defence argues that the joinder of the six Accused was not at all useful or
neeessary il the present case; Mlahobali 5 a university student being tried with
administrative authorities of great imponance. When the joinder was allowed by the
Chamber, it was not foreseen that it would cause such lenglhy delays in the proczedings.

28. The Defence alleges that the Prosecution’s failure w comply with its disclosure
obligations, although sanctioned by the Chamber at that time, has caused prejudice to the
Defence in that it was unable to prepare its defence and conduct its investigations adequately,

29, As for the lack of cooperation from the Rwandan government, the Defence argues
that the United Nations, on bebalf of the ICTR, has alweys had the necessary means to force
Fwanda’s cooperation,

30. In response to the Prosecution’s allepation that lengthy cross-examinations by
Ntzhobali may have extended the duralion of the proceedings, the Defence alleges that
Niehobali is entitled to a full defence including the cross-examination of the other Parlies’
withesses.

3L The Defence submics that the Appeals decision in the Mugiraneza case indicates
that the rights of the victims, wimesses and other co-Accused should not be taken into
consideration while dealing with the right of Niahobali to be tried without undue delay.

The Registrar’s Submission

32. Upcn the Chamber’s insmructions to file a submission under Rule 33 (B) with
respect to specific issues, the Registrar submits, first, that Ntzhobali was arrested in Kenvya,
on 24 Tuly 1997, It funher submits that through a letter dated 4 August 1997, Miahobali
requested that the Registrar assign Mr. Tricaud to be his Counsel.

33 The Registrar submits that Ntahobali was scheduled to make his initial appearance
on 3 Seplember 1997, Neverlheless, Ntahobali wrote to the President of the Tribunai on 2
September 1997 seeking the postponement of the hearing on the ground that his newly
assigned Counsel hagd not hagd time to adequately prepare his defence. In the absence of Mr.
Tricaud, the Registrar submits that Ntahobali's inftial appearance could not be held on 3

IV
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Sepiember 1997 and was postponed to 17 Ouotober 1997, when his Counsel was able to
antend. The Registrar submits that i1 is inaccurate to suggest that Nuwhobali did not have
Counse! assigned to him on the day of his first scheduled initial appearance.

Niahobali’s Response to the Regisirar

34, The Defence submits that, contrary to the Registrar’s submissions, Ntahobali was
arrested during the evening of 23 July 1997 and transporied 10 a hote] where his photograph
was laken at 00.51 on 24 July 1997,

15, The Defence further submits that even if Mr. Tticaud was olficially assigned as
Defence Counsel on 8 August 1997, Mr. Tricaud was not served with his nomination until 28
August 1997 and the Registrar has not filed proof of the date of notification or of Mr.
Tricaud’s receipt of the nomination letter. As a consequence, Mr. Tricaud, who lived in
France, was unable to come to Arusha for the initial appearance, scheduled for 3 September
1997, on such shon notice. It was under those circomstances that on 2 Seprember 1997,
MNiahobali addressed the Chamber and asked that his initial appearance be postponed. In
addition and contrary to the Registrar’s submissions, Ntahobaii did appear in court on 3
September 1997 without his assigned layer present.

i6 The Defence argues that it appears from the transcripts of the 3 September 1997
heating that Counsel Tricaud asked for an adjournment of one week. However, Ntahobali's
initial appearance 100k place on |7 October 1997, which is 45 days later,

7. The Defence underscores that the Registrar did not vndenake the necessary steps (o
ensure that Nizhobali was represented by Counsel within the time limit prescribed by the
fules of Procedure and Evidence.

The Regisirar’s Further Nuhmisyions

8. The Registrar submits that Mr. Tricaud was notified of his assipnment as
Niahobali's Counsel on 8 August 1997 by facsimile. On 21 August 1997, Mr. Tricaud wrote
to the Registry requesting the postpenement of his client’s initial appearance because of a
scheduling conflict at his law firm, which prevented him from being in Arusha before the
second week of September 1997, In his letter, Mr. Tricaud indicated that his colleague, Mr.
Jean-Laurent Panier, could replace him during the initial appearance scheduled for 3
September 1997, The Registrar replied that he agreed with Mr. Tricaud’s suggestion in a
letter of 25 August 1997,

ig, The Registmar submits that in a letler dated 29 August 1997, Mr. Tricaud
acknowledged receipt of the 8 August 1997 formal notification and of the 27 August 1997
notification of the scheduling of Ntahobali's initial appearance for 3 September 1997 and
reiterated his unavailability 1o travel to Arusha before the second week of September 1997
due to his activities in France.

40, The Registrar further submits that on 3 September 1997, Mr. Tncand requested
through the Registry that Ntahobali's initial appearance be held “at least™ one week later.
Later that day, Mr. Trcaud indicated during a telephone conversation with a Registry
representative that it was impossible for him to be present in Arusha before the middle of
October 1997 due to other commitments.
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41. In conelusion, the Registrar submits that Counsel for the Defence Mr. Tricaud was
notified of his nomination on 8 August 1997, that Niahobeli's appearance was not held
before 3 September 1997 because his Counsel had a scheduling conflict in his national
jurisdiction, and that the initial appearance was not held earlier than 17 October 1997
because Couwnsel had indicated that he was unavailable before that date.

DELIBERATIONS

42 The Chamber observes that the Defence for Ntahobali raises various allegations of
violations of Nuahobali's right to be tried withowt undue delay. The Chamber will address
each of these issues in sequence,

Alleged Violation of Ntahobali's Right to Appear Promptly Before a Judge

43, The Chamber recalls the Defence's allegations that Niahobali’s initial appearance
with Counsel only took place on 17 October 1997, 86 days foltowing his arrest on 23 July
1997, &5 & resuit, the Defence alleges that Mtahobali’s rights under Rules 408ix and 62 have
been violaled.

44.  The Chamber underscores that when Nlahobali was arrested and transferred to the
seal of the Tribunal, Nuahobali was no longer 2 suspect but already an accused person, his
indictment having been confirmed on 29 May 1997 by Judge Ostrovsky. As such,
Ntahobali’s rights under Rule 404/s could not have been violated as Ntahobali was no longer
4 suspect,

43, The Chamber observes that Ntahobali’s and his co-Accused Nyiramasuhuka's initial
appearances were scheduled to lake place on 3 September 1997, The Chamber considers that
any delay in scheduling the initial appearance of the accused must be computed from the date
of the transfer and not the date of the ammest.” Based on the 3 September 1597 transcripts, the
Chamber nofes that Ntahobali, who was appearing for the first time before a Judge, did not
have any Counsel present with him contrary to the provisions of Article 20 of the Slatute and
Rule 62 of the Rules. Nuahobali did not enter a ples because he did not have legal assistance.
Ntahobali’s initial appearance was postponed accordingty.® The Chamber observes that

! Prasecutor v. Rwamakuba, Case No. [CTR-98-44-T, “Decision on the Defence Mation Concerning the Illegal
Arrest and [llegal Detention of the Aceuzed”12? December 2000 para, 35, The Trial Chamber notes thai the
Accused was transferred to the Tribunal on 22 October 1998, while his initial appearance ook place on 7 April
1939, Belore that date, a First initial appearance, scheduled on 10 March 1999, was adjoumncd at the request of
the Accused’s Counsel along with the Counsels of other co-Accused in this case, untii 7 April 1999, Any delay
zetling up the initial appearance of the Accused should therefore be computed from the date of the transfer of
the Accused w that of the first initial appearance of 10 March 10046

' T. 3 September 1997 bis, pp. 3-5 (French) :

Mr President: Y a-t-if une Défense pour Mr Ntahobali? Vous n'avez par ae Conseil préscnt & cetfe audience :
rous gvions Dintention de procéder & voire comparution initiele, meds Jo Consell qui vous o 60 commis,
apparERtNCHl, n'esE pay prdsent, N vous appartient de dire £i vous plaider coupable ou non coupable. ou
erierdes-vous uniguement fe faive en prétence du Conseil gt vous o éié commis 7

egholali | Je préfere aitendre la présence de mon Conseif

Registry: Nows avens pris contact avec le Conteil du suspect en vue d ‘ebtenir confirmation de la réception, par
ful, o calendrier de ceite audience. H nous en g effectivement donnd confirmation, mais en indiquant qu 'entre
{o récepiion el fo date de cgtte awdience. fe délai étaif irap bref pour lui permettve & fajre Je déplace mers
d'drusha, I nous @ done amnoncé qu'il serait absenml G fa présente session du Tribural f nous g laissé
enfendre, aprés un entretien teliphonique ave sen cliem, qu'il aurait besain d'une semaire aw mgins avanl de
venir icl & Arusha en vue de lo comparution initiale de My, Nighobals,

My FPresident: Le Tribunal va done renvayer la comparulion initiale de I'iniéressé, en demandant an Greffe, an
acvord aver 'Avocar el de Tribunal, de fui indiguer yne date qui puisse fui permaitre e powvair lanr celie
audience, PArce que ROws 1 connaissons pay fe pays dany fequed se trawve fe Conteil de Mr. Niahobali  mais

3
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Nuhobali’s actual imitial appearance took place on 17 Cotober 1997 in the presence of his
Counsel.

46,  The Chamber notes Annex IV of the Registrar’s Submissions, dated 2 September
1997.* which is an alleged copy of Nuahobali’s handwritten letter 1o (he President. [n this
letter, Niahcbali imdicated that his Counse! was only officially appointed on 28 August 1997
whereas the initial appearance was scheduled for 3 September 1997 and that hiz Counszl
would not have suilicient time to prepare on such short notice, On this basis, Nizhobali
requested the postponement of the initial appearance within a reasonable delay.

47.  However, the Chamber also notes Appendix IV® of the Registrar’s  Further
Submission, which is a tacsimile dated 29 Aungust 1997 sent to the Registry by Mr. Tricaud.
According to this facsimile, Mr. Tricaud appears to have been notified of his appointment as
Nuzhobali's Coutisel on & August 1997, contrary to Niahobali's allegation. As a result,
Nizhobali’s request for postponement of his initial appearance at that time, on the hasis of an
alleged late notification of his Counsel of his appointment was unfounded.

48.  Appendix IV of the Registrar's Further Submission also indicates that Mr. Tricaud
appears io have slated that he was formally notified of the scheduling of the initial
appearance for 3 September 1897 for the first time on 27 August 1997 and that such a shon
delay would prevent him from atiending the said initial appearance. Besides, Mr. Tricaud
appears to assert that he could not be present in Arusha before the second week of September
1997 because of his workioad in his country.

49.  The Chamber observes that neither Parly has produced any proof of service of the
formal notification of the scheduling of Ntahobali’s initial appearance, which might either
contradict or confirm Mr. Tricaud’s facsimile of 29 August 1997, Indeed, it appears from the
facsimile to the Registry dated 21 August 1997° that Mr. Tricaud was already aware of his
unavailability before the second week of September 1997; Mr. Tricaud supgested that his
colleague, Mr. Jean-Laurent Panier, could substitute for him in representing Ntahobali if the
initial appearance was to be scheduled within this timeframe. In a facsimile dated 25 August
1997, the Registrar seems to agree with Mr. Tricaud’s proposal; however, there is no
evidence thal Mr. Tricaud made the necessary arrangement for his colleapue to be present in
Arusha to represent Niahobali on 3 Seplember 1997. The Chamber is therefore of the view
that Nuhobali*s Counsel’s failure 10 appear in Court on 3 September 1997 is attributable to
him.

compie tann e la distance, I Greffe [z convagquera en lemps wiile powr lui permetire d'étre ici. Le Grefie le
Seraer coordingtion qeec Ja Clambre,

! Annex VI of the Registrar's sybmissions which is Mtehobali's handwritten letter to the President of the
Tribunal, duled 2 Sepiember 1997, The relevant cxcerpts of the said letter read: * Maflre Dominique Tricaud n'n
¢é hvmellement désigné comme conseil que Jo 28 Aodit 3 13.22. [ était bien évidemment impossible & bAaire
Tricaud de sc rendre & Arusha cf de prtparcr ma défensc dans un délai aussi bref. Je considére qu'il 5" agil la
d'une viglarion essentielle des drois de ma défense donl je me néserve de tirer loutes conséquences de droil. Jc
vous remercie de bien vouloir ordonner le renvol de 'audience de premidre comparuion et d*aviser Maltre
Tricaud de |la fixation d'une nouovellz sudience dans en délai raisoanable Lnoffjeial wapstation: ‘Me,
Dominique Tricaud was not formaliy designated as Counsel wnlil 28 August st 13:22. it was cleariy impossible
for Me. Tricaud to get to Arushe and Lo prepere my defened in such a bricf period of time. [ consider 1his to be a
hasic violation of my right 1o defend myyself and I reserve the right to pursue all legal outeomes that might resubl
from 3. | would be prateful if you would order an adjournment of the hearing of my initial appearancs and
advise Me, Tricaud of the scheduling of & new heanng within a ressonable time periad.”

* Appendix IV is a facsimile dated 2% August 1997 from Me Tricoud to My, Mindua andior Mr. Alessandro
Caldaronc of the Kegistry.

" Aprendix 11 of the Regisirar's Further Submissions,

! Appendix 111 of the Registrar's Further Submissions.

9
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5¢.  The Chamber also notes Appendix V?® of the Repistrar's Further Submission and
ohserves that Niahobali’s actual initial appearance was set for 17 October 1997 and could not
have been held earlier due to the alleged wnavailability of Wtahobali's Counsel. According 1o
Appendix ¥, Mr. Tricaud was not able to travel to Arusha before the middle of October 1997
and Nuhobali’s actual initizl appearance was set on 17 October 1997 accordingiy.

31, The Chamber recalls the Barmpagwiza Appeals Chamber Decision of 3 November
1999 which held that:

Buie 62, which is predicated on Articles 19 and 20 of the Statute, provides that ap accused
shall be brought before the assigned Trial Chamber and formally charged withowt delay upon
his transier to the seat of the Tribunal. In determining if the length of time between the
appellant’s transfer and his initial appearance was unduly lengthy, we note that the right of
the accused w be promptly brought before a judicial authority and formally charged ensures
that the accused will have the ocpportunity to mount an effective defence. The international
instrumerus have not established specific time Himils for the initial appearance of detainees,
relaying rather on a requitement that a persen should’ be brought promptly before a Judpe'
follewing arrest, The UM Humean Rights Commitiee has interpreted ‘promptly’ within the
context of ‘more precise” standards feund in (he criminal procedure codes of most States,
Such defays must not, however, exceed a few days. Thus, in Kelly v. Jamaica, the UN
Human Rights Commitiee held Lhat a detention of five weeks before being brought before &
judge viclated Article $(3).

32.  The Chamber also recalls the Baravagwiza Appeals Chamber Decision of 31 March
2000 which held:

The decision by the Appeals Chamber in respect of the period of detention in Arusha is based
on a 36-day lapse bebween the Appellant’s transfer and his initial appearance. The new fact
refative hereto, Lhe Defence Counsel’'s agreeing o a hearing being held on 3 February 1997,
reduces that lapse w 20 days- from 3 to 23 February. The Chamber congidars that this is siill a
substantial delay and that the Appellant’s right bave still been violated.™

533.  The Chamber notes the Registrar’s allegation that Ntahobali's mitial appearance was
not held before 3 September 1997 because his Counsel, Mr, Tricaud, had a scheduling
conflict in his national jurisdiction. In the Chambers’ view, the documentation did not
explain why the initial appearance was not scheduled earfier than 3 September 1997 and who
would be responsible for this delay. The Chamber considers that MNuahobali’s initial
appearance, even had it gone ahead on 3 September 1997, was not scheduled without delay
as required under Rule 82 of the Ruies, but that this delay has not caused serious end
imeparable prejudice 1o the Accused'' so as to warrant a slay of proceedings and his
immediate release. The Chamber further considers that the delay berween 3 September 1997
and the actual initial appearance on 17 October 1997 is strictly anributable to Ntahobali's
Counsel.

! Appendix ¥ is a facsimile dated 4 September 1997 from the Registry to Me Tricaud, it is titled ‘Scheduling of
the initial appearance in the maiter of the Prosecutor vs. Fauling Wyiramasuhuko and Arséne Miahohali, Case
Mo, ICTR-57-21-T,

¥ Prosecutor v. Barayagwiza, “Decision”, 3 Hovember 1999, para. 70.

" Prosecutor v. Barayagwize, *Decision on the Prosecutor’s Request Review or Reconsideration™, 31 March
2040, para. 62,

" Procecuior v Myiramasuhuko ef of, Case No. 98-42.T, “Decision on Lhe Defence Motion for Exclusion of
Evidence and Restitution of Property Seized”, (TC), 12 Qoiober 2000, para. 20,
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54, The Chamber notes the Defence’s submissions that the joinder of his case to the
Bulare Trial has deprived Nlahobali of his right to be tried without undue delay.

Alleged Delay Due to the Joinder of Ntahohali's Case fo the Burare Trial

55.  The Chamber recalls its Decision of 5 October 1999 in which it decided that: “a joint
trial is proper in the cese at bar. It is in the interest of justice that the same verdiet should be
rendered against all the Accused in the alleged criminal acts ansing from the same
mansaction or series of transactions.™? The Chamber further recalls that an appeal was
lodged against this Decision but was rejected on 13 April 2000" as lacking any legal basis.
Therefore, the Chamber finds that relitigating the issue of joinder at this advanced stage of
the proceedings is simply an abuse of process, it having already been adjudicated.

Alleged Delays Since the Commencement of the Trial

56.  The Chamber notes the Defence’s submissions that the date set for the stan of
Nlahobali’s trial had been postponed on many occasions as a result of the joinder of his case
to the Bulare Trial and that the probable duration of Niahobali’s mial, if tried alone, would
have been 48 days. The Defence alse indicates that the armest of its investigator shortly after
the start of the trial, the non re-election of Judge Maqutu and the lack of cooperation of the
Rwandan authorities resulted in undue delay prejudicing Nlahabali. Finally, the Defence
arpues that the Prosecutor’s failure to comply with its disclosure obligations also resulted in
undue delay in Niahebali's trial and prevented him from conducting efficient investigations
and from bringing sufficient evidence in support of his case, According 10 the Defence, all
these undue delays constitute abuse of process.

57. At the outset, the Chamber recalls thai the Bargyogwiza Appeals Chamber Decision
of 3 Movember 1999 defined the abuse of process doctrine as a “process by which Judges
may decling to exercise the court’s jurisdiction in cases where to exercise that jurisdiction in
light of serious and egregious viclations of the Accused’s rights would prove detrimental to
the court’s integrity.”™ it added that:

[...] the abuse of process doctrine may be relied on in bwo distinct siwations: (1) where delay
has made a fair trial for the Accused impossible; and (2) where in the circumstances of a
particuiar case, proceeding with the trial of the Accused would conwavere the court's sense
of justice, due to pre-trial impropriety or misconduet.

58.  The Chamber further recalls its Decision of 23 May 2000'¢ addressing the issue of
detays of proceedings in the Kanyabashi case and holding that the Chamber “has to have
regard, inter alia, to the complexity of the factual or legal issues raised by the case, to the
conduct of the applicants and the compeweni authorities and to what was at stake for the
former, in addition to complying with the ‘reasonable time’ requirement.”"”?

¥ Prosecutor v. Nyiramasufuko er al, Case No. 98-42-T, “Decision on Prosecutor’s Molion for Joinder of
Trals™, 3 Qatober 1590, para. {7,

Y Prosecutor v. Myiramasuhuko et ol Casc No. 98-42.T, “Decision™ {4 ppesl Against Chamber 11's Decision
of 5 Qctober 1599), 13 April 2000.

" Prosecutor v. Barayagwiza, Case No. ICTR-97-19-AR72, Decision (AC), 3 Novernber 1999 at para. 74.

' Ibid para. 77.

'* Prosecuter v, Kanyabashi, Case No. ICTR-96-15-1, Decision on the Defence Extremely Urgent Motion on
Habeas Corpus and For Swoppage of Proceedings (TC), 23 May 2000,

¥ 1hid para. 68,
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5% As 1o the alleged postponements of the commencement of the Trial because of the
joinder and the probable duration of Niahobali®s trial, if tried alone, the Chamber is aware of
the length of the proceedings since the arrest of the Accused on 23 July 1997. The Chamber
recalls that it has been seized of several mations praying for 2 severance of triais in this case
and it reiterales that the expeditiousness of proceadings has been 2 constant concern. The
Chamber recalls that a joint trial might last longet than that of a sinﬁle accuged without
necessarily encroaching upon the right to be ried without undue delay.’” The Chamber alsc
recalls its decision that the fact that an accused's thal's duration may be shoner shouid
severance be granted, does not per se render unreasonable the lengh of the joint proceedings.
Funher, the possible acceleration of froce:cdings by severance is not necessarily compatible
with the administration of justice.”” The Chamber reiterates that the instant case raises
complex issues of law and fact.” In the Chamber’s view, Ntahobali’s submissions relating to
the probable duration of s trial, if tried alone, are hypothetical and speculative,

60, The Chamber observes that the ammest of Niahobali's investigator shortly after the
commencement of the trial, the non re-election of Judge Maquit and the lack of cooperation
of the Rwandan authorities may have contributed to the length of the proceedings. However,
the Chamber is of the view that both the gravity of the charpges and the complexity of the
instant case do not render unreasonable the length of the proceedings.”

61. With respect to the Prosecution’s delays in disclosing cerrain material, the Chamber
recalls that upon the Defence’s request, it issued several decisions ordering the Prosecution to
disclose materials, including copies of prior statements and identifying material of its
witnesses.”? The Chamber notes that it was only on 31 January 2002, more than seven
months after the start of the trial that the full disclosure of the Prosecution’s witnesses’
identities and statements was carried outl in compliance with the Decision of 13 Movember
2001.2 The Chamber observes that it is not contested that the Prosecution failed to comply
with its disclosure obligations and that measores were taken to remedy these failures,
including end not limited w the issuance of warnings to Prosecution Counsel. In the
Chamber's view, this issue was settled and does not need relitigating. Furthermore, the
Chamber considers that the Defence’s npght to a full defence has been safeguarded
throughout the proceedings through mechanisms such as the conduct of investigations and
Cross-examinations.

62.  In conclusion, the Chamber finds that none of the grounds put forward by the
Defence warrant a slay of proceedings and the immediate reiease of the Accused.

FOR THE ABOVE REASONS, THE TRIBUNAL

" Prosecutor v. Nyiramasuhuko, Cose No. [CTR-98-42-T, “Decision on Myiramasuhuko’s Motion for Separate
Proceedings, @ Mew 'rial, and Stay of Proceedings™, 7 April 2008, para_ 715

" Prosecuter v. Myiramasuhuko, Casc No. ICTR-98-42-T, “Decision on Nyiramasuhuko's Molion for Separate
Procecdings, 2 Mew Trial, and Stey of Froceedings™, 7 Aprit 2008, pars. 76.

B proseeutor v Mylramaruhuks, Case No. ICTR-98-42-T, “Decizien on Nyirpmasohuko's Mation {or Separate
Proccedings, a Mew Trial, and Stay of Procesdings™, 7 April 2008, para. 75,

¥ Prosecutor v. Nyiramanihuke et o, “Decision on Defence Motion for a Stay of Proceedings and Abuse of
Progess™ (1C), 20 February 2004, para. [6.

¥ See for example “Division refotive & la requéte de 12 Défente on communication de prewves”, | Movember
2000; “Drecision on the Full Drisclosure of the [dentily and Unredacted Swlements of he Protected Withesses™,
§ Junc 2004; “Decision on Defence Motions by Nyiramasvhuko, Ndayambaje and Kanyabashi on, inter alka,
Ful! Disclozure of Unredacted Progecution Wilness Statoments™, 13 Novernber 2001,

B Prosecutor v Nyiramasuhuwko, Case No. 93-42-T, “Décizion on Defence Molions by Wyiramasuhuke,
Mdayambsje and Kanyabashi on, inter alia, Full Disclosure of Unredected Prosecution Witness Sualements™, 13
Movember 2001,

oY




The Prasecutor v, Arséne Shalom Niohobali, Cease Ne JOTR 97307

DE!'IES the Motion in its entircty. S ' 304 ?.

Arn sha, 20 November 2008

: Ll )
- £y -
-

William H. Sekule Arlete Ramaroson S0lomy Balungi Bossa
Presiding Judge Judge Judge
[Seal of the Tribunal]






