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INTRODUCTION y s Qﬁ

L. On 4 November 2008, this Chamber issucd a Decision admitting inte evidence a
transcript extract from General Romeo Dallaire’s testimony on 23 November 2006 in the
Ndindilivomana procccdings.' The transcript exiract stated, imver afia, that there were “soli
line hutu ... who were more reconciliztory™ and referred (o Mugen«i as “one of those — in the
midst af all this debate™ who was in the “forefront™ of finding “a resolution™ to an “absoluiely
near impossible impasse ... 2

2. On 10 November 2008, the Prosecution filed a Motion seeking the admission of an
excerpt [rom General Dallaire’s book, “Shake Hands with the Devit.” The relevant portion
of the book states, inter alia, that Mugensi was an extremist and had joined the *Hutu Power™

group.?

3. On 11 November 2008, the Defence filed a Response opposing the Motion,*

DISCUSSION

Low on Admission of Evidence

4. The Chamber has broad discretion under Rule 89 (C) to admit any evidence which it
deems to be relevant and probative. The moving party bears the burden of demonsfrating,
prima facie, that the material for which admission is sought is relevant and of probative
value.®

3. For the purposes of Rule 89 (C), evidence will be considered relevant where there is 4
nexus berween the evidence and proof of an allegation sufficiently pleaded in the indictment.
Evidence has probative value if it tends to prove, or disprove, an issuc and has sufficient
indicia of reliability.” fndicia of reliability include: the authorship of the document; whether it
is an original or a copy; the place from which the document was obtained in conjunction with

' Prosecwior v. Bizimungu ei. af, Case No. ICTR-99-50-I, Decision on Justin Mugenzi's Motion to Admit
Transctipt Extracls from General Romen Dallaire's Evidence in the Ndfndifivimana Proceedings, 4 Wovernber
2008 {“Decisicn of 4 November 2008”). The maokerial admitted into cvidence is from Prosecuior v
Ndindiltvimana e af, Case Mo, ICTRAO0-65-T and is pp. 56 - 5§ of the Transeript of 23 Movember 2086, 1L has
since been assigned Exhibit Number 2D120.

* Ndimdilivimona o af . T.23 Movember 2006 p. 57,1, 26 to §. 34,

 Rizimungy i al, Prosecution’s Mation in Relation 1o the Decision on Justin Mugenzi's Motion to Admit
Transcript Extracts of General Romeo Dallaire’s Evidense (si¢] in the Mdindilivimana Procecdings, 10
Movember 2008 (“Motion™).

* Motion, Anncx A is pp. 133 and 140 of “Shake 1lands with the Devil "

* Bizimungu . af., Justin Mugenzi's Response (o the Prosecutor’s Motion in Relation o the Decision on Justin
Mugenzi's Motion to Admit Transcript Exmacts of General Romeo Dallaire’s Evidense {sic) in the
Mdindilivimana Proceedings, |1 Novernber 2008

® Rizinturgu et. af., Decision on Jerome Bicamumpaka’s Confidential and Amended Mation to Admit Rwandan
Judicial Records Into Evidence, 10 June 2008, paras 4 -5 (citations omilled); Bizimungu 1 al,, Decision on
Justin Mugenzi's Motien to Admit Into Evidence the Transcripts from the Munyakazi Referral Hearing, 23 July
2008, paras, -10 (citations omitted).

Tihid.
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its chain of custody; whether its contents are supported by other evidence; and the nature of
the document itself, such as signatures, stamps, or ihe form ol the handwriting *

6. [Ferther, when exercising its discretion to admit evidence, the Chamber must be
governed by the right of the accused to a fair tnal, as provided for in Articles 19 and 20 ol the
Statute,

Material Sought to he Admitred

7. The Prosecution seeks to admit pages 133 and 140 of General Dallaire’s book, in
which Mugenzi is described as an exiremist “who had joined the shadowy group that called
itself Le Power, or Hutu Power.”' The passage further provides that Mugenzi had “split the
PL and now headed the extremist, or Power, wing...” and controlled “many of the hard-liners
inside the PL, so getling him onside was crucial if the impasse was to be resolved....
Mugenzi and his wing presented a much greater danger to Rwanda if they remained outside
the process and continued to flirt with volatile elements such as the Mmrerahamwe.™"!

Whether the Materiad should be Admitted under Rule 89 (()

8. The Prosecution submits that the transcnpt exiract, admirled into evidence by the
Chamber’s Decision of 4 WNovember 2008, is based on General Dallaire’'s book, “Shake
I1ands with the Devil.” It is submitted that the aforementioned papes from General Dallaire’s
book place his testimony in the Ndindiliyimang proceedings in its proper context.

9, The Defence submits, infer afia, that General Dallaire’s book was writien years prior
to his evidence in the Ndindilivimana proceedings, and the Chamber cannot, therefore, know
whather General Dallaire held the same views as expressed in his book. The Defence further
submits that the Chamber's Decision of 4 November 2008 was issued due to the
Prosecution's breach of its disclosure oblipations, which had depnived the Mugenzi Defence
of the opportunity to call and cxaminc General Dallaire as a witness. Accordingly, the
Defence assents that the Prosecution should not now be allowed to benefit from its failure to
disclosc.

L0. The Chamber will address the Delence submissions in light of Rule 89 (C), 'The
Chamber will proceed to address firsi, whether the material sought to be admiited is relevant
and probative and second, whether it should exercise its diseretion to admit.

¥ Prosecwior v. Edoward Kavemerg, Mathicu Neirumpaise and Joseph Nzivorerg, Case Wo. ICTR-98-44.T,
Decision on Oral Motions by Fdouard Karemera and the Prosecution to Admit Certain Documenis inko
Evidence {TC}, 29 May 2008, Proseewior v. Bagosore of of, Case No, ICTR-98-41-T, Decizsipn on Admission
of Tab 19 of Binder Produced in Connection with Appearance of Wilness Maxwell Whole {TC), 13 September
2004, para. %; and Bagosora er al., Decision on request to Admit United Wations Documents inte Evidence
Under Rule 80 CH (TC), 25 May 2006, para. 4 (and sources cited therein),

* Bizimungu et of, Decision on Defence Motions for the Admission of Testimony Given by Prosecution
Witness GFA before the Karemera o ol Chamber, 26 September 2008, paras. 10 - 11; Bizimyngz or g,
Canfdential Decision of Prosper Mugirancza's Motion to Admit Evidence of Wimesses in Writlen Form in Lieu
of Oral Testunony, and Order for Reduction of Wilngss List, dated 11 June 2008, paras, 9-10; Bagosora ef ol
Case No. ICTR-98-41-T, Decision on Prosecutar’s Molion for the Admission of Wrilten Withess Statenents
Under Bule 92 Biy (TC), 9 March 2004, para. 12.

" 18hake Hands with the Devil™ p, 133,

" Ihid. p. 140 “PL" refers to the Liberal P
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L. The Chamber finds that the matcrial is relevant as it relates to an allepation in the
Indictment, namely, that Mugenzi was a member of the Hutu Power faction of the Liberal
Pary.'” Further, it is of probative value as it tends to disprove the issue of whether Mugenzi
was “one of those” who was “sof} line Hutu™ as stated in the transeripl extract from General
Dallaire’s testimeny in the Ndindilivimanoe proccedings. Additionally, the Chamber is
satisfled that it has suflicient indicia of reliability as it is a copy ol a recognised published
book.

Is the material relevant and probative?

Are there addirional considerations which would mifitete against a positive exercise
of the Chamber's discretion to admit?

12, The Chamber notes the Defence submission that General Dallaire’s book was written
years prior to his testimony in the Ndindiliyimana proceedings. However, this is & matter for
the Chamber to consider when determining the weight to be attached to the document, which
is an assessment ¢onducted by the Chamber at a later Slage.” For present purposes, the
Chamber need only be satisfied thal the document is, prima fucie, relevant and probative
under Rule 89 {C), and that there are no additional consideralions mililating against the
Chamber’s positive exercise of its discretion to admit. ™

13.  Wilh respeet to the Defence submission that the Prosecution should not be allowed to
benefit from its own wrongdoing, the Chamber notes that its Decision of 4 November 2008
was an exception to the Rule 928is limitation because of the Prosecution’s failure to
discharge its disclosure obligations under Rule 68.'° The Chamber had regard for Mugenzi’s
fair tria) rights and the need to avoid further prejudice.®

14,  With respect to the Chamber's discretion to admit, the Chamber notes that the
Proseculion seeks admission of the material for the purpose of placing General Drallaine™s
testimony, from the Ndindilivimana proceedings, in its wider conlext. The Chamber considers
that admissicn solely for this purpose would assist the Chamber in determining the weight to
be attached to the transeript extract. The Chamber notes that it will not use the exiract for the
purpose of determimng any allegations contained in the Indictment, such that Mugenzi will
not sutler prejudice, nor have his fair trial nghts compromised. Accordingly, the Chamber
decides to admit the relevant pages from General Dallaire™s book. for the sole purpose of

' Indictment, para. 4.7,

'} The Progecufor v Nyviramasuhuks et af, Appeal Decision, Case No, ICTR-98-42-A, 04 Oclober 2004, paras. 6,
7.

'* The Prosecutor v. Bagosora ot af, Case No. ICTR-98-41, Decision on Ntabakuze Maotion o Deposit Ceratin
United Mations Docamentis, 19 March 2007, paras, 33

" Rule 92545 (D) provides that 2 Chamber may admil a transeript of evidence given by a witness in proceedings
befere the Tribunal which poes to proof of a matter ather thar the acts and conduct of the accused. In the
Decision of 4 November 2008 the Chamber decided that the Rule 92405 limitation should not apply where the
Prosecution had failed to discharge its disclosuse obligation and where the aceused had suiTered prajudice. The
transcript extract was admicted notwithstanding 1hat it was relevant o the acls and conduct of the zccused but
was admiled in otder to avoid any Myrther prejudice being sullered by Mugenzi. See Decision of 4 November
M08, paras. 26 28

" thid.
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assisting the Chamber in defermining the weight 10 be attached to 1he transeript extract from
his testin ony in the Ndindiliyimana proceedings,

FOR T} ESE REASONS, the Chamber,

GRANT 3 the Prosecution Motion in its entirety; and

ADMIT i into evidence, pursuant to Rule 89 (C) of the Rules, and for the sole purpose of
providin;  context to Defence Exhibit 2D120, pages 133 and 141 from General Dallaire’s
book "5t ake Hands with the Devil”, which appear as Annex A to the “Prosecutor’s Motion in
Relation o the Decision on Justin Mugenzi's Motion to Admit Transeript Extracts of General
Dallaire® Evidense [sic] in the Ndindilivimanag Proceedings” filed on 10 November 2008;
and

DIREC? 5 the Registry to assign an appropriate exhibit namber to the af entioned pages,
forthwitt /”m

Arusha, 8§ November 2008

Ty

For and on behalf of
Emile Francis Short
Judge

Khal da Rachid Khan ™
Pr :siding Judge
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