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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Sedous Violadons of Inlemetional Humanilanan Law
Commitled in the Terfitory of Rwanda and Rwandun Citizens Responsible for Genocide and Cther
Such Viclalions Commitied in the Territory of Neighbouring Stales between 1 Janaary 1994 and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respeclively) is seized of the “Motion of
André Ntagerura to Appeal a Decision of the President of the ICTR dated 31 March 2008 and a
Decision of Trial Chamber IIT dated 15 May 2008", filed on 19 September 2008 (“Motion™ and
“Appellant”, respeclively). The Registrar filed his response on 25 September 2008' and the
Appellant filed his reply on 1 October 20087

A_ Background

2. On 25 February 2004, the Appellant was acquitted of all charges by the Tral Chamber.”
This verdict was subsequenUy affirmed on appeal.* However, since his acquittal, the Appellant has
remained under the authority of (he Tribunal in Tanzania, pending relocation to a third country.’
The Appellant asserts that his “continued witra vires de facto detention” infringes his fundamental

and due process righl.s,é‘

3. On 24 October 20007, the Appellant filed a motien before the President of the Tnbunal in
which he claimed that, on 8 April 2004, the Registrar requesied Canada o grant him asylum, and
that this request was igncn'ed.? He funher claimed Lhar subseguent requests o Canada by the
Registrar and his Counsel have also been ignon:d,a The Appellant inter alia tequesied the President
to order Canada 1o comply with the Registrar's request of 8 Apnl 2004 and to nolify the United
Nations Security Council of Canada’s refnsal to implement the terms of his request "3 years and 5
months™ afier it had been made.® On 31 March 2008, the President ruled that “in order for the
applicant to have the oppartunity for the invocation of Article 28 [of the Statute of the Tribunalj it

' Registrar’s Submissions under Rule 33 (B) of the Rules up the Motion of André Ntagerur: to Appeal 4 Decision of the
President of the ICTR dated 31 March 2008 ard a Decision of Trial Chamber 1 dated 15 May 2008 (Anticle 28 of the
Statute of the Tribunal and Rule 54 of the Rules of Procedure and Evidsnos), 25 Seplember Z00B ("Response™),
* Reply of André Nlagtrura w Repisirar’s Submissions under Rule 33 (B} of Lhe Rules on Miagerura’s Appesl of 2
Decision of the President of the ICTE dated 31 March 2008 end a Decision of Trial Chamher ITT dated 15 May 2008
{Arficle 28 of the Statuie of the Tribunal and Rule 54 of the Rules of Procedure ang Evidence), 1 October 2008
"Faply' .
g T-‘iemese:cumr v André Magerura ef al., Case No, JICTR-99-46-T, Judgement and Sentencs, 25 February 2004.
* The Prosecutor v. André Miagerurg er al., Case No. ICTR-99-46-A, Dispositif de I'Arvét concernane I'dppel du
Procureur s'agivsent de lacquirtement d'André Nlagenira el Emmamiel Begambiki, 8 February 2006 ("Disposition™),
The Prosecutor v. André Neagerure o! al., Case No, ICTE-99-46-4, udgement, 7 July 2006,
¥ Diecigion on the Motion by an Acquitied Person for Cooperation from Canada - Article 28 of the Statme, 15 Way 2008
“Dreision of the Trial Chamber™}, para. 1.
Motion, para. 1.
T Woticn of André Miaggrurs Requesting an Onder Direcled al Canada and Asking (he President 10 Report 1the Malter (o
the Security Council (Aricle 28 of the Statute of (he Tribopal, Rules 7 bix, 1% and 54 of the Rules of Procedurs and
Evidenee), 24 Ocwober 2007 {“Maotion of 24 Octobey 2000™), para. 3.
* Molion of 24 October 2007, paras, 3-11.
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would be necessary for 2 Trial Chamber or a Judge to consider whether a request for the assistance
of the Member State should be made.”" He then denied the Motion of 24 October 2007 in pan, and
referred it W Trial Chamber TN for consideration.’' On 15 May 2008, Trial Chamnber 1M denied the
Motion of 24 October 2007.'2 The Appellant filed a motion before the Appeals Chamber in which
he sought leave to appeal the Deciston of the President und the Decision of the Tnal Chamber. ¥ On
11 Sepiember 2008, the Appeals Chember granted the Appellant leave lo seek review of the
Decision of the President and the Decision of the Trial Chamber, insofar as they relate to the
Registrar's enforcement of the Appeals Chamber’s order to effect his acquittal ™

B. Sub ions

4. The Appellant contends that the Decision of the President and the Decision of the Trial
Chamber do not address the continued violation of his right (o a fair trial, which includes his right w
a complete and effective acguitial.'® He argues that his right to kife, which includes his right to
family, educalion, and employment, has been and continues Lo be violated '® He claims that his ri ght
to liberty, which is incorporated in his right 1o a fair mial, is also violated, as he is kept in a sale
house and his movements are resiricied.”’ The Appellant argues that his liberty should not be
curtailed merely because the Tribunal has not used available means to enforce his right to a fair
Ll'iﬂl.w

5. The Appellant submits thel the viclation of his right te a fair wial has been further
agpravaled by the Decision of 1the President and the Decision of the Tnal Chamber, for Jack of
redress.'® He asserts that these decisions violale his due process and fair trial rights and further
claims thal “ex parfe information ouside Lhe record of the maner” was considered without being
disclosed 10 him.? He also assens that the Decision of the President and the Decision of the Trial
Chamber were “mutually contradictory™ in that the Decision of the President reasoned that

relocation was within the ambit of the investgalion and prosecution envisioned in Article 28 of the

® Mption of 24 Oclober 2007, para. 9.

'® Derigion on Motion of Andrf Ntagerura for Cooperation wilh Canada and for Reponting (o the Security Council, 31
March 2008 (“Decision of the President™), para 7.

" Decision of the President, p. 3.

" Decision of the Trial Chamber, p. 3.

¥ Motion of André Nuageruta for Permission 10 Appes] 2 Decision of ihe President of the ICTR of 31 March 2008 and 2
Decision of Trial Chamber IIT datert 15 May 2008, 13 Jupe 2008

™ Decision on Motion for Leave o Appeal the Prosident's Decision of 31 March 2008 and the Decision of Trial
Chamber I Rendered on 15 May 2008, 1) Septembear 2008, para. 14,

1% Motion, para. 13.

" Motion, pera. 15.

" Motion, para. 17,

" Motion, para. 16.

" Moo, para. 19.

® Mation, para. 20.
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Statute of the Tribunal {"Statute™), and the Decision of the Trial Chamber held that this provision

could not be invoked to seek relocarion to Canada.”

6. The Appellant conlends that gince he is unable 1o return to Rwanda, the Tribunal must
relocate him to a counlry of his choice. 22 He submits that the Tribunal does not have the discretion
io decide where acquitied persons should spend the rest of their lives, but hes merely the obligation
1o affect their acquittals.®® The Appeilant argues that an acquitied person’s residence cannot be
limited o the ¢riteria applied by the Trial Chamber in relation to us finding that there is no
obligation on Canada to cooperate as ii is nat Lhe Siate of the Appellant’s nalionality nor the State in
which he was amresled, particularly where retum to the State of nationality is not feasible for fear of
torture and persecurion.™ He asserts that if the choice of his resetUement is restricted to the State in
which he was arrested, the Tral Chamber ought to have sought Camercon’s views on the matler,
which at this stage are unknown.®® He assens that there is no municipal or intemnational law (hat

would compel Cameroon to accept him.*

7. The Appellant claims that there were two reqnesis for cooperalion made to Canada in
relation to his setement in that country,” but that the Decision of the President questioned the
unequivocal fact that these requests had been made.” He argues Lhat in effect the Decision of the
President “shattered” the Registrar’s elforts in enforging the Trial and Appeals Chambers' orders w
effect his acquitial, as it would now be hypothetically possible for Canada (o argue that no requests
for cooperetion were made.”” The Appellanl contends that the Decision of the President and the
Decision of the Trial Chember were wrong in maintmiming that the Registrar had not scoght
Canada’s cooperation in effecting his acquittal.

g. The Appellant arpues that when requesting Canada’s cooperaton, Lthe Registrar was acting
in the lawful exercise of his functions. He assenis that the two requests for cooperation sent to

Canada have never heen withdrawn or annulled and they continue © remain in force* The

1 Motion, pares. 10, 12, 20.
= Moiion, para, 21.

2 Motion, para, 21,

* Muoiicn, para, 22.

* Motion, para, 24.
 Maotion, para, 24.
 Motion, paras. 28, 29,
! Motion, para, 33.

2 Motion, para. 34.

¥ Motion, para. 41.

¥ Motion, para. 38.
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Appellant argues that Canada's fallure 10 comply with these requests is & breach of its cbligations

under international law.

g, The Registrar responds that the coniention that the Appellant is in “wire vires de facio
detention” does not reflect his living conditions.”? He submils that the Appellant’s living conditions
are more comparable ta those of a st2ff member of the Tribunal than those of a deleinee. The
Appellant is accommodated in a house In an “upper-class” neighbourheod and benefits from
services which include cooldng, cleaning, Iaundry, information technology facilities, and sateliite
television.™ The Regisirar states (hat this hovse is guarded by two civilian guards, an arrangement
simlar to that of siafl members, and that an officiel Tribunal vehicle and a drver attend to his
ransportation needs in and around Arusha.” According to the Registrar, the Appellant avails
himself of the medical services offered by the Tribunal’s clinic, as well as the reading materials and
inemet service offered by the Tribunal's library.*® He states that the Appellent’s family may visit
him as Frequently and for as long as they wish, subject to the host Stale’s visa obh gations.” The
Registrar asserts that be understands Lhe frustration that any person in the Appellant’s circumstances
must experience, and that he has always responded positively lo reguests for exira facilities and
equipment, subject to the overniding concerns of the host State in jelation to the presence of aliens
within its borders.*® He also recalls that the host State presented two options o the Appellant, either
to be transferred to a refugee camp or live i the Tnbunal's safe house, and that the Appellant chose

the latter. ™

10.  The Registrar submils that the allegations relating to the Appeilant’s lack of involvement in
his relocation process and the negligence of the Registry are not only false but also unfair.* He
states that the Appeliant submitied a hist of countries 10 which he wished to he relocated and that
France was his first choice.® The Registrar recalls that in July 2008, afier several years of formal
and informal requests from the Tribunal, France advised that it was not in a position to admit the
Appellant on its Lr:mT.ll::rj-r."2 According o the Registrar, the Appellant alse indicated his willingness
to be relocated to Canada, the Uniled States, and the Netherlands.*® He notes that the Registry made
Lhe required contacl with these States at all levels and Lhat the Appellant was kept informed at every

* Motion, para. 38,
* Raspnse, pare. 4.
* Regponse, para. 4.
* Response, para. 5.
* Response, paca. 4,
* Response, para. 5,
* Response, para. 6.
* Regponse, para. 7.
Besponse, parzs. 8,
* Response, para. 9.

* Response, para, 5.
** Response, para. 9.
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slage of Lhis exercise. ™ The Registrar submits that he and the President consistently raised the issue
of relocation of acquitted persons before the principal organs of the Unpited Nations and constantty
requested the assistance of Member Stales in this Iﬂgﬂ]‘d.ﬁ

11.  The Registrar contends that his diligence in sesking to relocatc the Appellanl has been
limined by he Appellant’s choice of countries.”® He notes that the Appellant opposed moves [0
approach States willing o host him, especially those in Africa.¥ In response © the Appeilent’s
cleim that Camerocn's response to his request far relocation 18 pot known, Lhe Regisirar recalls that
the Appellant acknowledged the “general openness” of Cameroon to host him at a meeling with
Cameroonian Government Minisier, Ename Eneme, and that the Appellant indicated that Cameroon
had given him and his wife asylum afier they left Rwanda.”® The Registrar states that Cameroos
confirmed this “general openness™ o host the Appellant.™ He submits that the Tribuna! is cbliged
t0 do no more than to restore the Appellent lo Lthe sitwation in which he was before his arrest, which

could be accomplished by relocating him 1o Camercon.™

12. The Registrar finally noles that in challenging the Decision of the President, the Appellant
asserts that the Regisirar was negligent in arranging his relocation,” while in his challenge of the
Deciston of the Trial Chamber the Appellant assans Lhat the Regisirar took the appropriaie steps.”
He comends that the Appellant conflates an individoal's freedom to move about or leave a Stale
inte an individoal's right to become a resident of & desired Siate, without the acceplance of that
State. ™ The Registrar submits that no such right exists in any intermnational covenant and that there

is no special privilepe conferred on an acquined parson, such as the Appellant, by the Statue.™
C. Discussion

13.  The Appellant submits that the Decision of the President apnd the Decision of the Trial
Chamber were “mutvally contradictory™ in relation to Amicle 28 of the Siatute, which deals with Lhe
obligation of Slates to cooperale with the Tribunal. According to the Appeliant, the President
reasoned Lhat relocation of acquitted persons fell within the ambit of this provision, while the Trial

“ Respanse, para. 9.

“ Response, para. 10,
“ Respanse, para. 1.
*! Response, pare. 11.
*® Responee, pars, 11
* Response, para 11,
* Response, para, 11,
*! Response, para. 12,
1 Response, para, 12
** Responsc, para, 13,
* Response, para, 13,
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Chamber found that this provision could not be invoked to seek relocation to Canada. The Decision
of the President staled Lhal

[tihc Applicant bas failed to show that an obligation lo cooperate in terms of the Stale had
actually arisen. Arlicle 28 requires thar Member States of the United Nations couperate with the
Tribunal in its investgations and prosscutions. f...} The question of whether an application for
relocation of an acquiltsd person is part of the investigation and prosecution process would require
being answerable in Lhe affirmatve. Howeves, in order [or the applicant (o have the opportenity
for the invocation of Article 28 it would be necessary for a Trial Chamber or a Judge 10 consider
whether a request for the assistance of the Member State should be made. ™

The President then assigned a Trial Chamber to rule on the Motion of 24 Qctober 2007.% The Trixl
Chamber held that

the vbligation W cooperate docs not in any way imply thal Cenadz which is neither the stae of
origin nor the country of residence at the tme of the arresl, should granl residence slatus o exterd
prefercntial reatment in processing such a request.”’

While suling that Stales are under 2 duty to cooperale with the Tobupal at all stages of Lhe
procedure under Articie 28 of the Stare, the Trial Chamber considered that in the present case, the
Regiscar had a specific authority to request a State's cooperation based on his mendate o execute
the Tribunal’s decision,>® and that it could “not conclude that an order requesting the cooperation of
Canadsa is necessary, [finding] on the contrary, that the Canadian Government hald] complied with
its obligations, in its relations with the Registrar™.® The Appeals Chamber thus finds no
conlradiction in the Decision of the President and the Decision of the Tnal Chamber in respect of
Article 28 of the Statute.

14,  The Appeals Chamber recalis Lhat in the Disposition of ils Appeal Judgement, it direcled the
Registrar to take the necessary measnres to effect the Appellant's acquittal® Where a person has
been acquined end all proceedings againsi him have been finalized, (he Tribunal 15 obliged to
release him from ils detention facility, The Registrar's responsibility in this respect is limited to
making the necessary diplomatic, logistical, and physical amangements for such release, taking into

consideration, to the extent possible and as appropriate, the requests of the acquitted person.

15. In \he present case, the Appellant provided the Registrar with a list of Swales to which he
would prefer to be relocaled. The Regisimar undertook diplomalic initatives and conveyed the
Appellant’s request o the Siates concemed. The Appeals Chamber Ninds that Lhe diplomatic

iniliauves of the Regisiran in relalion 1o relocaton do not fall within the ambit of the obligation of

3% DPecision of the Presideal, paras. §, 7.
3 Deeision of the President, p. 3.

¥ Decision of the Trial Chamber, para. 4.
! Decjsion of the Trial Chamber, pera. 4,
¥ Decision of the Trial Chamber, para. 5.
™ Disposition, p. 2.
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States 10 cooperate with the Tribunal under Arucle 28 of the Statme. Such an obligation pertains
salely 1o the “investigation and prosecution of persons gccused of commilting s2nous viclations of
imernational hamaniarian law",®' and hence does not extend 1o the relocation of acquitted persons.
The Appeals Chamber thus finds thal, contrary o the President’s Decisien and 1ne Trigl Charnber’s
Decision which both considered requests for cooperation - by a Trial Chamber in the former case
and the Regisoer in the latter case — with regard to the question whether relocation of acquitted
persons fall within the scope of Amicle 28 of the Statute, lhere is o legal duty under Ariicle 28 of
Lhe Statate for States to cooperate in the relocation of acquitted persons.

16.  The Appellant submits (hat the Decision of Lhe President questioned e unequivocal fact
that requests for his relocation to Canada had been made and "shatlered™ the Registrar's efforts in
enforcing his acquittal® In view of the [inding sbove, the Appeals Chamber finds that the
Appellapt’s argument is misptaced. This conclusion is in line with the Appeals Chamber’s
reasoning armiculated above, and does not undermine the enforcement of his acquittal.

17.  The Appellant contends that his due process rights were infringed because Lhe Decision of
the President and the Decision of the Trial Chamber took inlo consideration information cutside the
record of his case, withoul disclosing this informatien 1o him. However, the Appellant provides no
indication as to what (his information might be, how it alfected the Decision of the President and
the Decision of the Trial Chamber, and why it should have beep disclosed to him. The Appesls
Chamber notes that it is not clear from a reading of the Decision of the President and the Decision
of the Trial Chamber that any information cutside the record was considered.

18.  Asregards Lhe Appellant’s claim that his rights to liberty and o freedom of movement are
violated, the Appeals Chamber notes that the Appellani has refused to be relocated to an African
country.® In the absence of any other state willing to eccept him on its territory, placement in a safe
house is, to this day, tbe best option to secure and legalise his slay in Tanzania. The Appellant is
subject neither to amest nor del=ntion; in fact, he has consented to the regime of the safe house.

Additicnally, the Appeals Chamber potes that the Registrar's submission that the living condidans

 Emphasis added. The lmiwed coniexl of States’ obligalion 0 cooperate under Axticle 25 of the Statule is also made
clear in paragraph 2, which lists a pumber of specific matters which could form the basis of a request for assislance by
Trial Chamber, such as (a) the identification and location of persons; (k) the wking of westimeny and the production af
evidence, (¢} the service of docomepts; {d) the arres) or deteniion of persons, and (2) the summender or the wanaler of e
sccused o the Iniernational Tobuanal for Bwande Ser also Prosécuror v Tihomir Blafiid, Case No, 1T-95-14-
AR 1086, Judgament on L Bequest of the Bepublic of Croalis for Review of the Decision of Trial Chomber 11 of 1§
July 1997, finding in relation w aricle 29 of the ICTY Staue, which mirmrors Article 28 of the ICTR Statute, para 26,
thal: “the Iolcmatonal Tritumal musl Tam 1o Stetes if 11 15 sffeciively (o investigate crimes, collect evidence, summon
witnesees and have jndiciees arrested and surrendered o the International Tribunal ... The exceprional legel basis of
Article 29 accouns for Whe novel and indeed pnigue power granied o the Intemational Tribunal @ issue orders to
sovereign Stales.. .. Emphasis sdded,

% Motion, pera. 34.
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in the safe house are more akin to those of a staff members than a delzinee, considering especially
the facilities and equipment made availabje o the Appellant,® his access to he medical services
offered by the Tribunal’s clinic and 10 reading materials and intemnet services of the Tribunal’s
library, his access to an official Tribunal vehicle and a driver to atiend to his Lransportation needs in
and around Arusha, and the possibility for his relatives 1o visit him as frequentty and as long as they
wish, subject to overriding cencems of Tanzania.* In light of the above, and even though the
Appellant’s situation may not be ideal, the Appeal Chamber finds that his rights to liberty and
freedom of movement are not viclated.

19.  The Appellani contends that the Tribunal is obliged 1o settle him in a country of his choice,
since he is unable 1o rerurn to Rwanda, for fear of infimidation and tormre.® He also alleges that he
will be exposed to certain risks if he is relocated to any country in Africa.”” While the Tribunal does
not have the ebility to direct any Siate to accept the Appellant on its territory or w fally investigate
whether the Appellant's life or libarty would be at risk should he be retumed 1o Rwanda or to
anolher A{tcan country, it has nonetheless & duty to ensure the welfare of the acquitied person, and
to that exient, 10 enguire whether the Appellant's life or liberty would be at risk upon relocation o a
given country. In this regard, the Appeals Chamber notes that, notwilhstanding Lhe linitations on
the capacity of the Tribunal to secure relocation for the Appellanl, the Regisumar is continuing his
effors to find & soluticn o the present sitnarion.® As pant of such effonis, the Appeals Chamber
requests the Registrar to make enquiries with the Office of the Uniled Nations High Commissioner

for Refugees and solicil its assistance in relocating the Appellant.

® Reply, para. 17,

* Response, paras, 4, 5.
* Response, para. 5.

® Miotion, paras. 22, 24.
¢ Reply, pars. 17.

* Respanse, para. 15.
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D. Dispesition
20.  For the aforementioned reasons, the Appeals Chamber:
DISMISSES the Motion in its entirety;

REQUESTS the Registrar 1o direct the Appellant’s concerns in relation 10 his relocation o the
United Nations High Commissioner for Refugess.

Done in English and French, the English 12Xt baing aulhoritative.

Dated (his the 18th day of November 2008,
at The Hague,
The Netherlands.

gt

——

Judge Fauslo Pocar,
Presiding






