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The Prosec"lor '' Ar<i!ne Shalom Ntahahali, Case No ICTR 9:.21· f 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the 'Tribunal"), 

SITTING as Trial Chamber II composed of Judges William H. Sekulc, Presiding, Arlette 
Ramaroson and Solomy Balungi Bossa (the "Chamber"); 

BEING SEIZED of the confidential "Requite de Arsime Shalom Ntahobali en aulorisation 
de dip6t de deux jugemen/s rwanda is impliquan/ le l<imoin TQ'", filed on 1 October 2008 
("Ntahobali 's Motion"); 

CONSIDERING the: 

L "Riipanse du Pracureur il Ia Requite de Ntahoboli en dote du 30 septembre 2008; 
communicarion de deux jugements concernant TQ", filed on 10 October 2008 
(''Prosecution Response''); 

11. "Riipome de Sylvam Nsabimana a Ia 'Requiile de Arsiine Shalom Ntahoba/i en 
amorisalion de dripOt de deux jugemems rwanda is imp/; quam /e t<imain TQ"', filed on 
10 October 2008 (''Nsabimana's Respon8e"); 

m. "Alphonse NteLiryayo's Rc,ponse to the 'Requ€/e de Arsene Shalom Nrahobali en 
aurorisation de d<ipOr de deux jugemenrs nvandais imphquanl le l<imom TQ"', filed 
confidentially on 13 October 2008 ("Nteziryayo' s Response"); 

tv. "R<iplique de Ntahobali ii Ia f<ipan.~e du Pracureur en autorisatirm de depOt de deux 
jugemenls rwandai.~ impliquan/ /e tlfmoin TQ", filed confidentially on 14 October 
2008 ("Ntahobali's Reply"); 

CONSIDERING the Statute of the Tribunal (the "Statute") and the Rules of Procedure and 
Evidence (the "Rules"); 

NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rule8, on the basis of the 
v.Tinen briefs filed by the Parties. 

SUBMISSIONS OF THE PARTIES 

Ntahobali's Motion 

L The Defence moves the Chamber to admit into ev1dence two Rwandan judgements 
involving Prosecution Witness TQ. 

2. 'The Defence submits that Prosecution Witness TQ testified before the Chamber from 6 
to 9 September 2004_ Prior to this testimony. Witness TQ was jointly tried with 18 co
accused before the Conseil de Guerre de Ia R<ipub/ique Rwandaise, in relation to events 
which occurred at, and in the vicinity of, the Groupe Scolaire Officie/ of Butare between 
April and July 1994. The Canse1/ de Guerre de Ia R<ipublique Rwandaise judgement, 
rendered on 20 January 2003, acquitted Witness TQ. The said judgement was appealed and 
the judgement on appeal was pending when Witness TQ testified before the Chamber. 

3. The Defence recalls that Prosecution Witness TQ testified against Ntahobali in 
connection with events which occliiTed during the transfers of orphan< from the Groupe 
Sco/aire to Burundi, on 5 June 1994. In cross-cxammation, the Defence confronted Witness 
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TQ v.ith excerpts of the judgement rendered by the Conseil de Guerre de Ia R.}publique 
Rwandaise on 20 January 2003. At the end of the cross-examination, the Defence stated that 
related documents would be filed in an appropriate time. 1 

4. The Defence argues that the reliab!lity and relevance of the cOp} of the trial judgement 
sought to be admitted were demonstrated during the cross-examination of Prosecution 
Witness TQ. 

5. The Defence submits that 1t has only recently received the appeal judgement, which 
was issued on 24 August 2006 by the flame Caur Militaire du Rwanda. The Registrar of the 
Huute Cour Militaire certified and stamped each page of the copy of the appeal judgement 
sought to be admitted. Attached to the copy of the appeal judgement is the transmi.<Sion 
sheet, which is signed by Major General Patrick Nyamvurnba, President of the Haute Cour 
Miliraire, and addressed to Mr. Mamoudou Toure, the person in charge of the administration 
of the ICTR in Kigali. A stamped envelope containing the aforementioned documents was 
transmitted to the Co-Counsel of Ntahobali. The chain of custody of the copy of the appeal 
judgement is sutliciently demonstrated and guarantees its authenticity and reliability, thus 
justifying its admission into evidence. 

6. lbe Defence alleges that the two judgements arc relevant to Ntahobali's case. During 
his testimony before the Chamber, Prosecution W1tness TQ stated that the seven v.itnesses 
who testified against him before the Conseil de Guerre were telling lies which were 
fabricated by the WitnesS former Director. Witness TQ also testified that a certain imliviclual 
had g1vcn tesumony about Ntahobali during the trial before the Consei! de Guerre. However. 
the Defence argues Ntahobali v.a> not implicated in the Consd! de Guare judgement 

7. The Defence further submits that the Haute Cour Mi!ilaire judgement of 24 August 
2006 quashed the judgement of 20 January 2003. Indeed, the appeal judgement convicted 
Prosecution Witness TQ of incitement to commit genocide and for his role in the murder of 
Beata and sentenced him to 30 years in pri;on, to the loss of his civil rights and to pay cmts. 
The Defence further alleges that Ntahobali's name was not mentioned in th1s appeal 
judgement. 

8. The Defence indicates that Witness TQ failed to appear at his appeal proceedings 
despite various postponements; the appeal judgement v.as issued in hi> absence. 

9. Finally, the Defence alleges that the admissi(m of the two judgements might affect the 
credib!llly of Prosecution Witness TQ who purposely fled his trial on appeal. 

Prosecution Response 

1 0. The Prosecution subrn1ts that during its cross-examination of Witness TQ, the Defence 
for Ntahobali could have confronted Witness TQ with extracts of the Conseil de Guerre 
judgement of 20 January 2003. According to the Prosecution, the Defence had the said 
judgement at that time. To request its production at a later stage is inopportune. 

11. The Prosecution argues that the Defence did not mention that it intended to produce 
into evidence the judgement of 20 January 2003 during the 26 June 2006 and 28 April 2008 
proceedings. 

' T. 8 September 2004, p. 21 (tCS} 
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12. fhe Prosecution submits that Ntahobali was not mentioned in the judgement of 20 
January 2003 because he was not an accused before the ConseU de Guerre. Dunng his 
testimony before the Chamber, Witness TQ underscored that the fact that a cenain individual 
accused Shalom could be confinncd by consulting the Con;eil de Guerre Registry's files. 
The Prosecution argues that the Defence failed to prove that this individual actually appeared 
during the Conseil de Guerre trial that led to the judgement of 20 January 2003, or that she 
contradicted Witness TQ's allegations_ Therefore, the Prosecution requests that the 
judgement of20 January 2003 not be admitted. 

13. The Prosecution also objects to the request for admission of the flaure Cour Militaire 
judgement of 24 August 2006 and submits that on 28 April 2008 when Ntahobali's case was 
declared closed, the concerned judgement was already avatlable; the Defence ha> not 
demonstrated why it could not get the copy of the said judgement before that date. 

14. The Prosecution allege~ that the Haure Cour Militaire judgement was rendered m the 
absence of Witness TQ and that the circumstances under which he left Rwanda arc unknown. 
As such, Witness TQ did not have an opponunity to defend himself on appeal, as was the 
case before the Conseil de Guerre, where he was acquitted despite the fact that seven 
witnesses testified against him. Notwithstanding its objection to it, if the Chamber grants the 
motion for admission of the judgement of 24 August 2006, the Prosecution moves the 
Chamber to de dare that the said appeal judgement is not yet enforceable 

Nsubimuna's Response 

15. The Defence for Nsabimana does not oppose the Motion and submits that the admission 
of the two judgements should be limited to demonstrate that Ntahobali's name was not 
mentioned therein and that the Consei/ de Guerre judgement of 23 January 2003 was 
reversed on appeal. 

Nteziryayo's Response 

16. The Defence for Nteziryayo supports the Motion and submits that the documents 
sought to be admitted raise serious credibility issues. 

Ntahobali's Reply 

17_ The Defence for Ntahohali submits that in cross-examination Witness TQ stated that he 
had not read the Consei/ de Guerre judgement in its enttrcty and that it was therefore 
impossible to introduce the said JUdgement into evidence through him at that time. The 
Defence points out that at the end of its cross-examination, it indicated that it would check 
Witness TQ's testimony before the Chamber and would file the relevant documents 
accordingly According to the Defence, the produc\lon of the Conseil de Guerre judgement 
would be U!lllecessary if the subsequent appeal judgement confirmed tl1c acquittal of Witness 
TQ. 

18. The Defence submits that the Motion was filed immediately upon receipt of the Haute 
Cour Mi/itaire judgement. Contrary to the Prosecution submission, the Defence alleges that 
the judgement issued by the Haute Cour Militaire is of a definitive nature at this stage even if 
it was rendered in absentia, following Witness TQ's flight. 
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DELIBERATIONS 

19. The Charnb~r notes that the documents sought to be admitted in the instant Motion 
comprise two judgements: the Conseil de Guerre de Ia Republique Rwandaise judgement of 
20 January 2003 and the Hau/e Cour Mibtaire appeal judgement of 24 August 2006, in 
which Prosecution Witne;s TQ was a co-accused. 

20. The Chamber notes the Defence submission that it was impossible to introduce the 
Consed de Guerre judgement of 20 January 2003 into evidence through Witness TQ at the 
time he testified. The Chamber further notes that during its cross-examination of Prosecution 
Witness TQ on 7 September 2004, the Defence confronted the Witness with extract> of the 
said judgement. During these proceedings, Wimcss TQ testified that he had not read the 
Conseil de Guerre judgement very well as he did not have a copy of it.2 

21. The Chamber observes that at the end of its cross-examination on 8 September 2004,J 
the Defence did not seek to introduce the said judgement and did not follow up on this issue 
until the filing of this Motion, four years later. 

22. The Chamber recalls that on 28 April 2008 the Defence case for Ntahobali was 
declared closed save for the disclosure of certain unspecified documents from Rwanda.' The 
Chamber notes that the llaure Cour Miliraire judgement was actually issued almost two 
years before that date, on 24 August 2006 and there was no clear indication that the 
judgements now sought to be admitted were part of the documents referred to by the Defence 
when its case was closed. 

23. In addition, the Chamber observes that the Defence has not indicated the steps it had 
taken to obtain the Haute Cour Mi/iraire judgement at an earlier date. The only information 
provided by the Defence is that the ICTR representative in Kigali received the copy of the 
said judgement from the President of the Haute Cour Mililairc on 16 September 2008 in 
response to a letter allegedly dated 11 September 2008.~ 

24. In the Chamber's view, the Defence has not demonstrated diligence in obtaining the 24 
August 2006 judgement, which was available before 28 April 2008 when Ntahobali's case 
was declared clo>ed. 

25. Despite thi~ delay, the Chamber will determine tf the Consell de Guerre de Ia 
Republique Rwandaise judgement of 20 January 2003 and the Hawe Cour Miliraire appeal 
judgement of 24 August 2006 meet the legal requirements for admtssion mto evidence. 

26. Under Rule 89 (C), the Chamber has broad discretion to admit any evidence that it 
deems to be relevant and of probative value6 Documents need not be produced through a 
witness but may be directly introduced into evidencc 7 A distinction must be drawn between 

' f 7 September2004, p. 32 (ICS) 
1 T. 8 Septembe1 2004, p. 14. 
4 T 28 AprLI 2008, p. S I. Mr. Marquis: "So, Mr. Prcsiden!, !111; was the last witnc>S in our oa>e We only stand 
with documenB to be filed. As you may recall, there we1e, at the time we closed our Defence also, the same 
mentlon by us. We sttll waitmg to obtain documoots !Com Rwanda and as soon as we get them, 01 as soon as we 
get tile olilcr ones, we will file the appropriate motion to ftle them, with your lcdve. Otherwise, our defence is 
do.ed" 
' See Annex to tile Motion bearing Registry number 8196bi>. 
'The Prosecu/Or v Nyiramasuhuko el al. Case No ICTR-98-42-A, Decision on Pauline Nyiramasuhuko's 
Appeal on the Admi'-'ibility of Evidence, 04 Octobe1 2004, paras. 5, 7. 
' Prasecmor v Karemera eta/ , Case No ICTR-98-44-T, Decision on tile Prosecutor's Morion for AdmiS>ion of 
Certain Fxhtbil> into Fvidenoe, 25 January 2008, para. 7. 
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admissibility of evidence and the exact probative weight to be attached to it, which is to be 
assessed by the Trial Chamber at a later stage. 8 

27. At the admtssibility stage, the moving party needs to show prima facie that the 
document is relevant and has probative value.9 It must also show that a connection exists 
between the evidence sought to be admitted and the proof of an allegation sufficiently 
pleaded in the indictment to be rclcvant. 10 llle probative value of a document depends on the 
authenticity of a document. For the document to be considered authentic, the Chamber must 
be satisfied that there are "sufficlent indicia of reliability" to warrant its admission. 11 The 
requirements for reliability arc low at the initial stage of admissibility and th~ moving party 
need only demonstrate the beginning of proof that the evidence is reliable. 11 Indicia of 
reliability include: the authorship of the document; whether it is an original or a copy; the 
place from which the document was obtained in conjunction with its chain of custody; 
whether its contents are supported by other evidence; and the nature of the document itself, 
such as signatures, stamps, or the form ofth~ handwriting. 13 

28. Tlle Chamber recalls that the Defence challenges the credibility of Prosecution Witness 
TQ on two points: firstly, Witness TQ alleged before the Chamber that a certain individual 
testified about Ntahobali in his trial before the Conseil de Guerre whereas Ntahobali's name 
is not mentioned in the two judgements sought to be admitted; secondly, Prosecution Witness 
TQ's acquittal was rever:sed on appeal by the Haule Cour Mililaire, which convicted him of 
incitement to commit genocide and for his role in the murder of Beata. 

29. Wtth regard to the first point, the Chamber considers that there is no apparent 
contradiction between Witness TQ's testimony before this Tribunal and the Conseil de 
Guerre judgement with respect to the mentioning ofNtahobali's name The Defence simply 
indicates that Ntahobali's name is not mentioned in e1ther the Comeil de Guerre or in the 
Haute Cour Militaire judgements, which neither proves nor disproves Witness TQ's 
testimony before the Chamber. 

30. Regarding the second point, the Chamber considers that the Haute Cour Militaire 
judgement doe~ not hold any probative value, of itself, with respect to an evaluation of the 
wimess' credibility. 

31. For these reasons the Chamber considers that the Consei/ de Guerre de Ia Ripublique 
Rwandaise judgement of20 January 2003 and the Haute Cour Mililaire appeal judgement of 
24 August 2006 are not admissible under Rule 89 (C). 

' The Pmse.;uiOr >' Nyorama,uhuko ef al. Appeal Decision. Case No. tC rR-98-42-A. 04 October 2004, paras_ 6, 
; 
9 The Prosecwor v_ Bag(l.<ora era/, Ca;c No ICTR-98-41, DCCISJOn on Ntabaku'e Motion to Deposit Ceratin 
United Nations D<:>euments. 19 March 2007, paras. 2,3. 
'"The Pro<ecmor ,._ Nyiroma.,thuko. Case No. ICTR-98-42-AR7J.2. Decision on Pauline Nyiramasuhuko"s 
Appeal on the Admissibility of Evidence (A C), 4 O<tober 2004, paras_ 7, 8. 
'' Bagruora el a/, Docision un the Request to Admit Umted Nat10ns Documents into EYidence Under Rule S9 
(C) {TC), 2l May 2006, para. 4; The Praseculvr v Bagmara eta/, Case No. ICTR-98-41, Decision on 
Ntabaku7_e Motion W Deposot Cenain Uno ted Nations Documents, 19 March 2007, paras_ 2,3 
"The Prosecutor v_ Nyiramasuhulw, Dc'<i>iun on P•uline "'yirarnasuhuko's Appeal on tho Admi.,ibility of 
Fyidcnce, !)4 October 2004 para 7. 
" The Prweculor v Karemem e1 a/, Case No. ICTR-98-44-T, Dccosoon on the Prosecutor's Motioo for 
Admi<>JOn of Certain Exhihots onto Fvodencc. 2j January 200S. para. j, 
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FOR THE ABOVE REASONS, THE TRIBUNAL 

DENIES the Motion in its entirety. 

""':"' 14 November 2008 

~'" Solorny Balungi Bossa 
Presiding Judge Judge 

[Seal of the Tribunal) 
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