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- FProgecutor v. Henzaha, Case Mo [CTR-%7-31

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA s*“

SITTING as Trial Chamber [, composed of Judge Erik Mase, presiding, Judge Serpei
Aleksecvich Egorov, and Judge Florence Rita Arrey;

BEING SEIZED OF Georzes Rutaganda's “Request for Reconsideration of the ‘Degision
on Request for Closed Session Testimony and Sealed Exhibits' of 3 April 2008 or
alternatively, Cedtilication to Appeal” ete,, filed on 17 Apri] 2008,

CONSIDERING the Prosecution Respanse, filed on 17 April 2008, Rutaganda’s Reply, filed
un 1 May 2008 and the Renzaho Defence’s notice, filed on 27 May 2008,

HEREBY decides the request,

INTRODUCTION

I Georges Rutaganda was convicted an € December 1999 of genocide, and
extermination and murder as c¢rimes against humanity. He was sentenced to life
imprisonment.’ On 26 May 2003, the Appeals Chamber vacated & conviction for murder and
upheld Rutaganda’s other convictions, as well as his senlence.?

2. On 3 April 2008, the Chamber denied Rutaganda’s maotion seeking disclosure of
closed session testimony and sca!ed exhibits of 2 protected wilncss, AWE, who testified in
the Rerzeho trial in January 2007, Rutaganda had alfeged that disclosure of Witness AWE's
confidential transeripts and sealed evidence may assist his case materially, and that it was
necessary to seize the Chamber because the P'rosecution had not disclosed these transcripts as
exculpatory pursuant to Rule 68 of the Rules of Pracedure and Evidence. The Chamber found
that as Rutaganda currently has no case before the Tribunal, the only legitimate [urensic
purpose the requested disclosure could have would be in relation 10 & request for review of
the judgment pursuant to Rule 120, The Chamber further found that the sealed evidence
sheds no light on Rutapanda’s conduct and was unlikely to materially assist him, and that the
failure to disclose this testimony did not amount to a breach by the Prosccutur of its
obligation to disclose exculpatory material pursuant to Rule 68.°

3 Rutaganda requests reconsideration or in the alternative, cerification of the decision
for appeal. He alleges that the Chamber erronecusly applied the Jaw, as the fact that his trial
is closed does not remove the right to seek confidential evidence produced in another case.
Az Ihe Chamber acknowledged, a significant lactual, geographic and temporal overiap to
cxist berween the Renzaho and Rutaganda cases, the Chamber errcd in finding that
Rutaganda lacked = legitimate forensic purpose. [“lnal[}, the Chamber erred by referring to
Rule 68, which was not relied upen by the Applicant.”

* Prosecutor v Rutagonda, Judgement and Sentence (TC), 6 December 1995,

Promcm‘ar v Rurapands Judgement {AC), 23 May 2003,

? Prosectior v Renzahe, Decision an Request Tor Llosed Session Testimony and Scaled Exhibits (T(, 3 Apil
008,
* i, paras, 5-6.
* “Requéte urgente en reconnidevanen de la "Decision on fegpuest for Closed Sessfon Fedimony amgd Sealed
Fxbdbits" ol 03 avedd 2008 on wlternativemeni, on certiffication dagpel de fadue décision’ ete., filed on 17
April 2008,

z th




FPrasecutor v. Renzeho, Cace Mo, fOTE.97.31

55

4. The Prosceution opposes the request, on grounds that the Trial Chamber correctly
applied the law and rcasonably exercised its discretion when concluding that the mere
gxistence of a factual nexus does not amount w a legitimate forensic purpose where an
Applicant’s proceedings before bath the Trial and Appeals Chamber have concluded. The
Chamber considered whether a nexus existed between the material sought and Rutaganda’s
case, and concluded that it did not. Further, no emror was occasioned in considering propric
metu the applicability of Rule 68, as this was a basis upon which disclosure might have been
granted 1o Rutaganda in these circumstances. Finally, and in addition to lacking menil,
Rutaganda’s toquest for certification was filed out of time. The Renzsho Defence has
indicated that it docs nol oppose Rutaganda’s request.

5. Rutaganda has since seized the Appeals Chamber of this motion; a measure opposed
by the Prosecution on grounds that relief pursuant to Rule 73 (B} is only applicable at the
time of proceedings before Trial Chambers, 2nd as Rutaganda’s motion before the Appeals
Chamber 15 premature.ﬁ On 11 Wovember 2008, the Appeals Chamber dismissed the

motion,’

DELIBERATIONS

6. Rutaganda has requested reconsideration, or in the altcrnative, cenification of the
decision. Reconsideration is justified when there have been new circumstances since the
filing of the challenged decision that affect the premise of the decision. It can also be
permissible where the impugned decision was erroneous in law or an abuse of discretion.®

7. According 10 Rule 73 (B) of the Rules of Procedure and Evidence, a Trial Chamber
may only grant certification if the decision involves an issue that would significantly alfect
the fair and expeditious conduct of the procuedings or the outcome of the trial, and for which,
in the opinion of the Trial Chamber, an immediate reselution by the Appeals Chamber may
materially advance Lhe proccedings. It is sertled Iaw that Rule 73 is only applicable at the
time of proceedings before Trial Chambers.” ‘The Trial Chamber’s Qecision of 3 April 2008,
which is the subject of Rutaganda’s motion, was rendered after the close of the trial and
appeal proceedings in his case. However, the Appeals Chamber has held that under certain
conditions an applicant

is entitled to challenge g decision by a Trial Chamber, pursuant to Rule 73 {G) of the Rules,
rendered afler the close of trial and appeal proceedings before the Appeals Chamber. As with

* “Rutaganda’s Appeal Motien Againsl the Trial Chember Decisian on Reguest for Clused Session Testimony
and Sealed Exhibits of Wilness AWE in Rengahe” gle. lded on & October 2008; “Froscoutor's Response ta the
Applicant’s “ Appeal Molion®,” ¢ic., filed on 10 October 2008, paras. 3-6.

Frosecufor v Nutaganda, Lecision on Georges Rufaganda’s Appeal Cotcerning Access o Closed Session

Testimony and Sealed Exhibits {AC), 11 Movember 2008 {Rutaganda’™s maotdon fwend o be improperly before
the Appeals {Charher, a5 it was pending before the Trial Chamber, which therelore remained scized of it).
¥ Bagovoru er of | Decision on Brosecuetor's sccond motion for reconsideration of the Trial Chamber’s “Decision
on Prosceulor’s motion for leave to vary (ke witness list pursuant to Bole 73 Ade (B3 (TC), 14 July 2004, pars.
7 Bagosora ef af, Decision o Prosecutor's Motion for Reconsideration of the Trial Chamber's “1ecision an
Prugecutor's Motion for Leave to Vary the Wimness List Purseant 1o Rule 73 fee (E1, 15 June 2004, pam, 9;
Bagosora et al., Decizion on Reconsideration of Order to Raduce Wilness List and on Motion For Contempt for
Vinlation of that Order (TCY, 1 March 2004, para, 11,
* Prasecutar v. Niyitegeka Decision on Mation for Clarification [AC), 20 June 2008, para 13 See afsn fd, pora.
14 {nuting thal issucs relsled to access o contidential material by o convicted porson concern the imporan
guestion of balanee between the riphe of the convicled person to access patentially exeulpatory material and the
necd 1o guaranies the protection of victimg and withesses).
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any discrelionary decision, the applicant would have to demonstrate that the Trial Chamber
commitied a diseemible cmar noits decision becauss it was based oo an incomrect
interpretation of the govemning law, a patently incomect conclusion ol lact, or bocuause il was
50 unfair gr unreasonable as to constitute an abuse of discretion.'©

3. The criterta for reconsideration and a challenye to a Trial Chamber Decision under
Rule 75 {(i) are therefore similar: namely, an incorrect interpretation of the law, an incomeel
conchusion of fact, or an abuse of discretion,

9. Rutaganda does not seek to justify the late filing of his request, [n any case, the
decision does not merit reconsideration. Rutaganda has no ongoing proceedings before cither
the Trial or Appeals Chamber. The only future proceedings for which disclosure could be of
refevance are review procecdings pursuant to Rule 120, which are not mentiened in his
Moation, The Chamber has already determined that the material sought is unlikely to assist
Rutaganda in obtaining review under Rule ] 20 of the Rules.

0. The Chamber's decision of 3 April 2008 was not based on an incormect interpretation
of the governing law or an incorrect conclusion of facl. Nor was the decision unfair or
unreasonable so as to constitute an abuse of discretion, Certification or reconsideration of that
decision is accordingly denicd.

FOR THE FOREGOING REASONS, THE CHAMBER

DENIES the reguest.

Arusha, 13 Movember 2008
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Frik Mesc Sergel Alckseevich Egoroy Florence Rita Afrey

Presiding Judge Judpe Judge

[Scal of the Tribunal]
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'" 14 Hule 75 ¢G) alicws for the possibility of secking o rescind, vary, or augment provective measures erdered
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