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• • l'rosec•r,. , Hen::oho, Cam No /CTR-91-J I 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 

SIITING as Trial Chamber 1, composed of Judge Erik M"""• presiding, Judge Sergei 
Aleksecvich Egorov, and Judge Florence Rita Arrey; 

BEING SEIZED OF Georges Rutaganda's "Request for Reconsideration of the 'Decision 
on Request for Closed Scsston Testimony and Sealed Exh.ibits' of 3 April 2008 or 
alternatively, Certification to Appeal" etc., filed on 17 April 2008: 

CONSIDERI~'G the Prosecution Response, filed on 17 Apri12008, Rutaganda's Reply, filed 
on 1 May 2008 and the Rcnzaho Defence's notice, ftlcd on 27 May 2008. 

HEREBY de<:ides the request 

INTRODUCTION 

I. Goorges Rutaganda was convicted on 6 De<:cmber 1999 of genocide, and 
extermination and murder as crimes against humanity. He was sentenced to life 
imprisonment 1 On 26 May 2003, the Appeals Chamber vacated~ conviction for murder and 
upheld Rutaganda 's other convictions. as well as his sentence.' 

2. On 3 April 2008, the Chamber denied Rutaganda's motion seeking disclosure of 
closed session testimony and sealed exhibits of a protected witness, A WE, who testified in 
the Remaho trial in January 2007.1 Rutaganda had alleged that disclosure of Witne,;s A WE'> 
confidential tranocripts and sealed evidence may assist his case materially, and that tl was 
necessary to seize the Chamber becau;e the l'rose<:ution had not disclosed these transcripts as 
exculpatory pursuant to Rule 68 ofthe Rules ofProcedure and Evidence. The Chamber found 
that as Rutaganda currently has no ca;e before the Tribunal, the only legitimate forensic 
purpose the requested disclosure could ha>·e would be in relation to a request for review of 
the judgment pursuant to Rule 120. The Chamber further found that the sealed evidence 
sheds no light on Rutaganda's conduct and was unlikely to materially assist him, and that the 
failure to disclose this testimony did not amount to a hreach hy the Prosecutor of ito 
obltgation to disclo•e exculpatory material pursuant to Rule 68.' 

3. Rutaganda requests reconsideration or in the alternative, certiftcation of the dec is ton 
for appeal. He alleges that the Chamber erroneously applied the law, as the fact that his trial 
is closed docs not remove the right to seek confidential evidence produced in anotl1er ca>e_ 
As the Chamber acknowledged, a significant factual, geographic and temporal overlap to 
exist between the Renzaho and Rutaganda cases, the Chamber erred in finding that 
Rutagand• lacked a legitimate forensic pmpooc. Finally, the Chamber erred by referring to 
Rule 68, v.hich was not relied <Jpon by the Applicant' 

' PrM<euw ,. Rulagonda, Judgement and Sentence (TC), 6 Oecembcr t999. 
'Prosecuw ,. Ruraganda, Judgement (A C), 2J Moy 2003. 
' l'ro.ecu((Jr '' Re"=aho, Demion on Rcque>t for ctooed ~e.., ion Testimon) and Seated Exhib1IS ( K), J 1\ptil 
2008. 
'Ibid, P''"'· 5-6. 
' "Requ<" urge me en recons1dem110n de Ia "Dec won on Requw fo' Closed Sesswn l<<rimo"y and See>le~l 
f:.XIul>ils" du OJ avnl JOM ou ail<enath·emen/, en cmificollon d'appcl do l<«llle dic.swn' etc., likd on 17 
Ap,ll008_ 
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4. The Prosecution opposes the request, on grounds that th.c "!rial Chamber correctly 
applied the law and reasonably exercised its d1scretion when concluding that the mere 
existence of a factual nexus docs not amount to a legitimate forensic purpose where an 
Applicant's proceedings before both the Trial and Appeals Ch.ambcr have concluded. The 
Chamber considered whether a nexus existed between the material sought and Rutaganda's 
case. and concluded that it did not. Further, no error was occasioned in considering proprio 
motu the applicability of Rule 68, as this was a basis upon which disclosure might have been 
granted to Rutaganda in these circumstance;. Finally, and in addition to lacking merit, 
Rutaganda's request for certification wa' filed out of time. The Rcnzaho Defence ha< 
indicated that it docs not oppose Rutaganda "s request. 

5. Rutaganda has since seized the Appeals Chamber of this motion; a measure opposed 
by the Prosecution on grounds that relief pursuant to Rule 73 (B) is only applicable at the 
time of proceedings before Trial Chambers, and as Rutaganda's motion before the Appeals 
Chamber is premature.' On 11 November 2008, the Appeals Chamber dismis;ed the 
motion.' 

DELIBERATIONS 

6. Rutaganda has requested reconsideration, or in the alternative, ccnification of the 
decision. Reconsideration is justified when there have been new circumstances since the 
filing of the challenged decision that affect the premise ol the decision It can also be 
penmsstble where the impugned decision was erroneous in law or an abuse of discretion' 

7 According to Rule 13 (B) of the Rules of Procedure and Evidence, a Trial Chamber 
rna} only grant certification if the dectsion involves an issue that would significantly affect 
the faLT and expeditious conduct of the proceedings or the outcome of the trial, and for which, 
in the opinion of the Trial Chamber, an immediate resolution by the Appeals Chamber may 
materially advance the proceedings. It is settled law that Rule 73 is only applicable at the 
time of proceedings before Trial Chambers.' The Trial Chamber's Qecision of 3 April 2008, 
which i; the subject of Rutaganda's motwn, was rendered after the close of the trial and 
appeal proceedings in hi.> case. However, the Appeals Chamber ha' held that under cenain 
conditions an applicant 

is entitled to challenge a deciSion by a Trial Chamber, pursuant to Rule 75 {G) of the Rules. 
rendered after the close of trial and appooat proceedings before the Appeals Chamber. As with 

' "'Ru<aganda's Appeal Motion Agaiost Ute Trial Chamber llecisioll on Re~uost for Clus<xl SO>; ion T "timony 
lllld Sealod Exh1Ms of Witnc~' A WE '" Ronaho"' etc tiled nn 6 October 2008; "'Pro;ccutor"> Re>pon:.o; w the 
Appl,cant"< ·Appeal Motioo","' otc., fded on t 0 October 2008, paras. 3·6. 
' f',o,cuw ,. }M~ganda. UcciSion on Ueorgcs Ro<agonda"s Appeal Coo""'"'"8 Accc<S to Closed Ses•ion 
Tc-;timony and Scaled hxhibits (A(:), ll No,·ember 2!108 (Rotaganda ·, motion found w be Improper]) before 
tOe ,\ppeal.< Chaml>er. " it ""-' pend in~ b<ft>r<: the Trial Ch•mb<r, which therefore remained sdud of it). 
1 Flagw""' er ul, Dcu>i<>n on Prosecutor"> sccond mol ion for rcconsidcralion of the Trial Chaml>er".< "'De<.,ion 
on Prosecutor'> motion for leave to '"ar)" the witne . ., li<t pur.<uanl to Role 73 bis (E)"" (TC), 14 July 2004, para. 
7; Bagosoro <1 a/. Deci,ion on Prmocutor"> Motion for Rccon"dcration of the Trial Chamber's "Deci•ioo on 
Prosecutor's Mow•n for Lc•ve to Var) the Witnc" Lr>< Pursuam to Rule 7.1/ns (E)"", 15 June 2004. pllll>. 9, 
Bagosora e1 al , Decision on Recon<ideration of Order to Reduce Witness L1>t and on Motion for Contempt for 
VinlatiolOJ of that Order (TC), I M•rch 2004, fM"· 11. 
' l'rosec"tor v /o!Jyrrcgdw. DecJSIOn no Motio" for t:larilkatjon (AC). 20 !uno 2008, !'"''"· t J .\"ee a/w rd. para. 
14 (nulmg that iS>ucs rda!<xl to access to confidential material by a con'·"t<d pmon concern the impornnt 
que<\100 of Oalanoc beh,ecn the right of ohc con>"ldcd person to acce<S po"ntlall)" '"uiJl"'tor) marc"' I and ohc 
need to guorantcc the protwion of' ictm" "'d witn«se.<) 
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any di<cretionary decision, the applicant would have to demonstrate that the Trial Chamber 
cornmined a discernible error in il< decision because 1t "'"" ba>cd on an incorre<t 
interpretation of th~ governing law, a patent I;· incorrect conclu;ion of tact, or because ll was 
so unfair or uorca_'<Onablc a.< to constitute an abuse of discretion. 10 

8. The criteria for reconsideration and a challenge to a Trial Chamber Decision under 
Rule 75 (G) are therefore similar: namely, an incorrect interpretation of the law, an incorrect 
conclusion of fact, or an abuse of discretion. 

9. Rutaganda does not seek to justify the late filing of his request. In any case, the 
decision does not merit reconsideration. Rutaganda has no ongoing proceedings before either 
the Trial or Appeals Chamber. The only future proceeding; for which disclosure could be of 
relevance are review proceedings pursuant to Rule 120, which are not mentioned in his 
Motion. The Chamber has already determined 1hat 1he material sought is unlikely to assist 
Rutaganda in obtaining revie"' under Rule 120 of the Rules. 

10. The Chamber's decision of 3 April2008 "'as not based on an incorrect interpretation 
of the governing lav. or an incorrect concluswn of fact. Nor was the decision unfair or 
unreasonable so as to constitute an abuse of discretion. Certification or reconsideration of that 
decision JS accordingly denied. 

FOR THE FOREGOING REASONS, THE CHAMBER 

DENTES the request 

Aru>ha, 13 November2008 

Erik Mosc 
Presiding Judge 

Se<~ES""' 
Judge 

Florencill:Jey 
Judge 

" !d 1\ulo 75 (GI allows for <110 possibility of <«kmg 1o rescind, "''), or •ugmcnt protec!l'e "'"''"'"" ordered 
at trial. 
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