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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA /0'1/'-
SITTII\G as Trtal Chamber I, composed of Judge lOrik Mose, presiding, Judge Khalida 
Rachid Khan and Judge Sergei Alebeevich Egorov: 

BEING SEIZED OF Emmanuel Ndindabahizi's Re4ucst for Reconsideration of the 
Chaml:>er's Decision of 5 March 2008 regarding the Closed-Session Testimony of Witnesses 
CGE, CGK COB, CGF et CGII, or Certification to Appeal, filed on 14 March 2008; 

HEREBY decides the request. 

INTRODUCTIO:>O 

1. Emmanuel Ndindabahizi was convicted on 15 July 2004 of genocide as well as 
murder and extermination as crimes against humanity in relation to events at both Gaseke 
roadblock and GiP...·a hilL He wa' sentenced to imprisonment for the remainder of his life_' 
On 16 January 2007, the Appeals Chamber vacated Ndindabahizi's conviction for genocide 
and murder in relation to events at Gaseke roadblock and upheld his convictions for genocide 
and extermination m relation to events at Gitwa hill, as well as his sentence.' 

2. On 5 March 2008, the lrial Chamber denied Ndindabahizi's motion seeking 
disclosure of closed session testimony and sealed exhibits of protected witnesses who 
testified in his trial. He had sought such disclosure following an allegedly successful 
compensation claim by one of these witnesses, CGE, against him before the Gahigiro
Gasharu Gocu<·a court in Rwanda in July 2007.' In denying the motion, the Chamber found 
that although closed session evidence of witnesses has previously been provided by the 
Tribunal to national authorities, the Chamber was not seized of a request by any Rwandan 
authority in connection with the prosecution of crimes. Th~rc ""' also no information that 
the Tribunal's witness protection orders would apply mu/al•s mulandi.< m such proceedings, if 
any, or that these witnesses had consented to the disclosure of their prior closed session 
testimony before the Tribunal.4 

3. Ndindabahizi has requested reconsideration of the decision or certification for appeal.' 
He argues that access to the closed session testimonies at the Tribunal would aS>i;t him to 
defend himself against Witness CGE"s accusation before the gaca,·a court, and that the 
Chamber ought to vary and lift the witness protection measures in place.' The Chamber did 
not take into account all arguments made in his orig1nal Motion and Reply and erred, in 

' l'r<J<ecul"r v NdrnJ"bahm. iudgementand Scnt,noc {TC). 15 Jul)' 2!104. 
' l'ros<euwr v Nd•nJaba/uzi. Judgement (A(). t 6 JIIJlUar) 2()(17_ 
' R£qutle de ~'d•nd<l~ahm Emmanuel pow uiiii<OIIGn des rr~u:smpiiOI'-< a huiJ r/os des Mmorgnagt!< des 
rJmom< CG£ CGX, CGB. CGF <"I CG/1 armi que des p1Jce.< dJp.,s<ies sous scelles. etc, fil•d on 2 O<tobor 
2007 
' Pro-'ecuror v .'\JinJabahm. Decision on D<<elo,ore of C\o>ed Sc55ion T o~timon)' of Witnesses CGE. CGX, 
cc;F. C(;A aod CGH (TC), 5 Marcil 2003_ 
' Require de .\'dinJabaild Emmanuel <i"nandanr a Ia Chamb" de Premi<" l11stance I de r.camrdtrer sa 
Decision du 5 mars 20WJ sur /es tJmo1gnages sous sc€116 de• rlimoius CG£. CGX, CGB. CGF er CGH ou a 
defautlw acwrJer Ia cemflcallan d"appel, etc (hero inaner '"Molion'"). filed on 19 March 2008. 
• Altllough requesting'""'" to tho :.calcd te>timon} of r,,-e protected witnc>.~<s. most of tile >obmi,ions fooo< 
on tl\c closed'""""" C>idcnoe of Witno" tr;F (e g \olotion pllr"". 4, 6·7 and lQ)_ The C'h•mber nores tllat the 
entire \e<timon) ol ono ol the>< witne»cs. e<m. took place in open SC>>~on The onl)' so•lod <''l<knco rolovartt 
to thiS""""'" hi-' idontiflca[ion >fleet 
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/()'/1/ 
particular, by requiring Witness CGE's consent as a condition for authorising disclosure. The 
lack of a reque~t from Rwandan authorities is not detenninative.' Denial ofthe request is also 
at variance with the Tribunal's mandate, which includes strengthening the capacity of the 
Rwandan judiciary and enhancing national reconciliation.' The Proseoution did not file any 
response. 

4. On l(l July 2008. Ndindabahizi filed a motion before the Appeals Chamber. 
requesttng the same relief as before the Trial Chamber! The Prosecution opposed the request. 
on grounds that the impugned deciston correctly applied the law and constituted a reasonable 
exercise of discretion by the Trial Chamber Further, the reque;t before the Appeals Chamber 
was premature.'" Ndindabahizi filed a reply on 29 July 2008. 11 On 9 September 2008, the 
Appeals Chamber found Ndindabahizi's motion to be improperly before the Appeals 
Chamber, as Ndindabahizi' s request for reconsideration of the decision is currently pending 
before the ·1 rial Chamber, which therefore remain' setzed of the matter." 

DELIBERATIONS 

5. Ndindabahizi has reque>ted reconsideration, or in the alternative, cerufication of the 
Trial Chamber's decision of 5 Mar<:h 2008. It follows from case law that reconsideration is 
justified when there have been new circumstances since the filing of the challenged decision 
that affect the premise of the dedsion. 1t can also be permiS>ible where the impugned 
dectsion was erroneous in law or an abuse of di><:retion. 

11 

6 A Trial Chamber may only grant certification under Rule 73 (B) of the Rules of 
Procedure and Evidence if the decision involves an is>ue that would significantly affect the 
fair and expeditious conduct of the proceedings or the outcome of the trial, and for which, in 
the opin1on of the Trial Chamber, an immediate resolution by the Appeals Chamber may 
materially advance the proceedings. It is settled law that Rule 73 is only applicable at the 
time of proceedings before Trial Chamber<." The Trtal Chamber's decision which is the 
subject of Ndindabahizi's motion was rendered after the close of the trial and appeal 
proceedings in his case. However, the Appeals Chamber has held that under certain 
conditions an applicant 

is entitled to challenge a decision by a Tnal Chamber, pursuant to Rule 75 (G) of the Rules, 
rendered after the close of trial and appeal proceedings before the Appeals Chamber. As with 

'\lotion pa"'->. 5-12. 
' id, paras 6 (goat enhanced by permitting gacara coon> """"" to wiln,sses' clo,.d-«<Sion te.,imony before 
the T riOunol, titus sofeguar<11ng aga'"" mcoosistent account> before gamca courts) and 7. 
' R<'Q'"'" rap{)'!llaor aile du 14 mars lOOR mruuilie Require de Ndmdabahm Emm"nud demandam il Ia 
Chambrc de l'rmuer< /ns/ance I de 'CCOIIS!dir<" ra Oecis.an d!l 5 man 2008 sur les l<!motgnag'> '""' ;cdlli< 
&,_, /emotl!! ( (;t, CGX CGB, CGF el CG!f_ ou ci d<fau/ lui awmkr Ia em !flea/rOn d'appel, elc., tiled by 
N>Ji"dahahl7i o" tn July 2008, para. 8_ 
" l'rc>se<utor's Response w Nd•ndobohin 's !&qu/M rappel/an< ___ etc _ fLied on 21 July 2008, paras. 7·9_ 
" R<pl<qu• J Ia R<f!""-" du Proeurcrtr du 1 I juillfl 2008 ... , m., fllecl on 29July 2009. 
" Prosecutor ;· NdmdaOaho:i. DectSIOn on Emmanuel :\dindabahizi·s Application Concerning Variation of 
Prol<,<ti•o Mcosuros (AC), 9 September 2008. 
" flago"''" er a/, Decision on Pro<Ccutor's ><:cond motion for .-e<on>Jdc7.tion of the Trial Chamber·s 
··u,-ciSion on Pro>ecutor's motion tor lca>·c lo '"'Y the witne" list pursuant to Rule 73 bis (E)" (I C), 14 July 
2004, pat>. 7; B"goswa et a/. Decision on Prose<uto<> Motion for Ro,unSIJcration of the Trial Chamber's 
··Deci>inn on Pro"cutor's Motion for Lc•'·e to Vary the Witness Li" l'ur<uant 10 Rule 73 hrs (E)", 15 Juno 
2004, P""· 9; Bagosora <1 a!, Deci,ion on Rcoonsid<TOtion of Order to Re-duce Witnc" Li><•ml on Motton for 
Contempt far Violat10n of that Order (TC), t Mat<h 201}4. para I L 
" Prosecuror v ,\'iviregeka. Ded•ion on Motion for Ctanfi<llt 1on (AC), 20 June 2008, para. l J. 
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to> /II· 
any dlScretLonary dec<'iOn, the applicant would have to demonstrate that the Trial Chamber 
committed a discernible error in its decision l>ecause it "'"' based on an incorrect 
interpretation of the governing law, a patently incorrect conclusion of fact, or because it was 
so unfair or u<lreasonable as to constitute an abuse of diM:relion_ll 

7. The criteria for reconsideration and a challenge to a Trial Chamber Decision under 
Rule 75 (G) are therefore similar: namely, an incorrect interpretation of the law, an incorrect 
conclusion of fact, or an abuse of discretion. 

8. The Trial Chamber committed no discernible fuctual or legal error. Instead, it 
correctly noted that it was not setzed of any request from national authorities for access to 
closed session te,timony. 10 l\dindabahi~i has no ongoing proceedings before either the Trial 
or Appeals Chamber. The only future proceedings for which disclosure could be of relevance 
are review proceedings pursuant to Rule 120, which are not mentioned in his motion. 
Further, the Chamber lacked precise and reliable information both as to the nature of the 
national proceedings for which the requested material was sought, and the purpose of seeking 
disclo•ure_" 

9. Regarding Ndindabahizi's allegation that the rrial Chamber erred in partially bastng 
its decision upon a lack of witness consent, the Chamber correctly noted that the Tribunal has 
previously granted requests for access to closed-session tc;timony in relation to national 
prosecutions of serious violatiom of international humanitarian law in Rwanda. Such requests 
have been accompanied by guarantees from national authorities that witness protc"Ction orders 
will apply mutatis mutandis in these proceedings and where the witnesses in question have 
consented to disclosure'' Irrespective of whether witne" consent is an indispensable pre
requisite to variation of witnc" prote<:tion measures in all circumstance'<. the Cham~r wa_, 
clearly entitled to take into account the risks posed to witnesses_,. In view of its duty to 
safeguard vulnerable witnesses, the Chamber properly exercised its discretion to deny 
disclosure of closed session evidence to pending claims before gacaca courts in Rwanda. 

10. Consequently, the Chambers decision was therefore not based on an incorrect 
interpretation of the law or an incorrect cnnclu.inn of fact. The Chamber fully weighed all 

" Jd para 14 (noting that i«ues related to a<:cc» to conndcnual ma<er"l by a oonviCtC~ pmon concern th• 
imponont question of Nlonce bctw<"<n the nght of the conv<'tod pe"nn to accc>< potentiall)' oxculplltory 
malertal and th< need to guar:mte< the protection of victim< and "itncssos). Rule 7 5 (G) allows for tho 
r.~•ibili!) of se<klng to rcscmd, var)', or augment protocti,·c me«<Ur<< ordered at trial 
'Dcm<on poro. J. 
"In his Motion (in particular para_ 8), l\dind•bahi" refer> to h,; Ropl) purpM<:dly tltod on 21 Jonuory 200~. 
arguing thot the Chamber made o m ,;take by d1sr<g>rd1ng Lt. no Regi"r)' ha< conf<m1cd that no '"'" document 
w<> tecei,·ed by the 'lribunal from I\dindabah1Li on or around th.t ddtc. The Chant be~ h., taken note of his 
motwn tiled on I 0 July 2008 before the Appeals Chamber (in p.lrLicular paras ll-20), a> well "' his Reply '" 
tho><: p.-.>eeedmg; (< g paras. II a"d 14) l hey do not sho" that the decision of> March 2008 was tncorrc<t. 
" Prosccuw ,. Muhrman~ e1 a/, Docmun on Pro""'"""" Motion to Unseal artd JJisclo<e Closed Session 
'losnmon)' of Witne"e' l>L, AT, GGO and GG lTC), 4 Mocch 2003; Prw<cumr ,. Simh~ Dcci>inn on 
DLS<IO<ure of Closed So«ion lcstimnnj- of WLtnc» YC (TC), 22 March 2007. See also Prosecuwr v 
Rwamakuba, ll<"<i>ion "" PrO>tcution'> \lotion to Unseal ill1d lJi<elose ta the Canadian Authorities the 
ltan,.ript< of\\·itne!<> Ill ( fC). 26 M•rrh 2007, rara. 7 I"• r«t"'" tOr ~,;closure ofdo•OO ""'"" t"Hmony 
to nouonat aothoriucs may be granted v,hen the fotlov,ing condltions '"mot: (I) such a r<quest is in k<"<pLng 
with the Tribunal'> objective ol Ln•CS!Iga!lng and prosecuting persons accu<ed of committing scriou< violations 
of im<rnational humanLtarian law in R"'anda, (2) the "'imns con<:<med has conson<ed to the disc/wure Gjth' 
d'""d "-'-"on ""imony: omt (J) rhe Chamb" ""-' a<emwncd rhatrh"< " no mk 10 rhe pm-acy and «< unry of 
rhe •·uness com:erned" (omphasi• added))_ 
"The Chamber" unaware of any instance in whiCh dLS<losurc of•och t"timony "'"-' g;antod 1n the absence of 
witness conscm or in spito of the "itnes•"• objcr!lon. 
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mat• rial before it The decision was not unfair or unreasonable so .ls to constitute an abuse of 
disc ction. Ndindabahizi' s request for reconsideration or certification is denied . 

• 
FOI. THE FOREGOING REASONS, THE CHAMBER 

DEr !ES the request. 

Aru: ha, 13 November 2008 

Erik Mesc 
Presiding Judge 

•;ergei Alekseevich Egorov 
Judge 




