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SITTING as Trial Chamber 1, composed of Judge Erik Mpse, presiding, Judge Khalida :
Rachid Khan and Judge Sergei Alekseevich Egorov; I

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

BEING. SEIZED OF Emmanuel Ndindabzhizi's Request for Reconsideration of the
Chamber's Decision of 5 March 2008 reganding the Closed-Session Testimony of Witnesses
CGE, CGX, CGB, CGF e CGH, or Certification to Appeal, filed on 14 March 2003;

HEREBY decides the request.

INTRODUCTION

1. Emmanuel Ndindabahizi was convicted on 15 July 2004 of genocide as well as
murdér and extermination as crimes against humanity in relation to events at bath Gaseke
roadblock and Girwa hill. He was sentenced 1o imprisonment for the remainder of his life.
On 16 Jamuary 2007, the Appeals Chamber vacated Ndindabahizi’s conviction for genocide
and murder in relation to events at Gascke moadblock and upheld his canwctmns for genocide
and extermination in relation to events at Gitwa hill, as weli as his sentence.”

2, On 5 March 2008, the Trial Chamber denied Ndindabzhizi's motion sceking
disclosure of closed session testimony and sealed exhibits of protected witnesses who
testified in his trial. He had sought such disclosure following an ailegedly successful
compensation claim b}r one of these wnn:sses CGE, against him before the Gahigiro-
Gasharu Gacuca coutt in Rwanda in July 2007, in denying the motion, the Chamber found
that although closed session evidence of witnesses has previously been provided by the
Tribunal to national autherities, the Chamber was not seized of a request by any Rwandan
authority in connection with the prosecution of crimes. There was also no information that
the Tribunal’s witness protection orders would apply matatis mutandis in such proceedings, if
any, or that these wilnesses had consentad to the disclosure of their prior closed session
testimony before the Tribynal *

3. Ndindabahizi has requested reconsideration of the decision or certification for appeal *
He argues that access to the closed session testimontes at the Tribunal wouid assist him to
defend himself against Witness CGE’s accusation before the gacace coun, and that the
Chamber ought to vary and lift the witness prolection measures in place.” The Chamber did
not take into account all arguments made in his original Motton and Reply and erred, in

' Prosecutor v Ndindebakizi Judgement ang Sentence (TC), L5 July 2404,
d Pra.secumr v Ndindabdahizi Judgement {AC), 16 January 2007.

} Reguéte de Nefindabohizi Emmanue! pour wifisaion des transoriptions d fuis rlos des SBmoipaoges des
sémotas COE UL CGE OGF of CGH ainsi que dos pidces déposdes sous scelfds, ste., filed on 2 October
2007,
® Prosccwor v. Nelindehahizi, Decision on Disclosure of Closed Session Testtmony of Winesscs CGF, CGX,
CGF, CGR and CGH {TC), 5 March 2008.

' Requéte de Naimdabehizi Emmanne! demandant & o Chambre de Premidre Instance | de reconsidérer 5a
Decision die 3 mary 2008 sur les idmoignages sous scellés des tfmoins €GE, CGX, CGB, CGF et COH, ou &
deforus fui accorder la certification d'appel, ete. (hereimafter “Motion'™), filed an 19 March 2008,

* Although requesting occess 1o the sealed testimony of five protected witncsses, most of the submissions focus
an dhe ¢lased session evidence of Witness COE (e.g. Molion pares, 4, 67 and 100, The Chamber notes that the
entire testimeny af one of these wimnesses, CLiB, took place in apen session. The only sealed cvidence ralevant
1o this wuness is bis identification sheal.
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particular, by requiring Witness CGE’s consent as a conditicn for anthorising disclosure. The
lack of & request from Rwandan authorities is not determinative.” Denial of the request is also
at variance with the Tribunal's mandate, which includes strengthening the capacity of the
Rwandan judiciary and enhancing national reconciliation.® The Prosecution did not file any
response.

4, On 10 July 2008. Ndindabahizi filed a motion before the Appeals Chamber.
requesting the same reliel as before the Trial Cham ber.” The Prosecution appoesed the request,
on grounds that the impugned decision correcily applied the law and constituted a reasonable
exercise of discretion by the Trial Chamber. Further, the request before the Appeals Chamber
was premature.” Ndindabahizi filed a reply on 29 July 2008.'" On 9 September 2008, the
Appeals Chamber found Ndindabahizi's motion to be improperly before the Appeals
Chamber, as Ndindabahizi's request for reconsideration of the decision is currently pending
before the 1rial Chamber, which therefore remains seized of the matter. 2

DELIBERATIONS

5. Ndindabahizi has requested reconsideration, or in the alternative, certilication of the
Trial Chamber's decision of 5 March 2008, Ii follows from case law that reconsideration is
justified when there have been new circumstances since the filing of the challenged decision
that affeet the premise of the decision. It can also be permissible where the impugned
decision was erroneous in law or an abuse of diseretion.'”

6. A Trial Chamber may only grant centification under Rule 73 (B} of the Rules of
Procedure and Evidence if the decision involves an issue that would significantly affect the
fair and expeditious conduct of the procesdings or the cutcome of the trial, and for which, in
the opinion of the Trial Chamber, an immediate resalution by the Appeals Chamber may
materially advance the proceedings. It is settled law that Rule 73 is only applicable at the
time of proceedings before I'rial Chambers."* The Trial Chamber’s decision which is the
subject of Ndindabahizi’s motion was rendered after the close of the wrial and appeal
procecdings in his case. Howcver, the Appeals Chamber has held that under cemain
conditions an applicant

is entitled to challenge a decision by a Trial Chamber, pursuant to Rule 75 {G) of 1he Rules,
rendered after 1he close of trial and appeal proceedings betore the Appeals Chamber. As with

" Motéon paras, 5-12.

¥ 1. paras. & {goal enhanced by pormitting gocera cours access 10 witnesses' clased-session testimony before
the Tritiunal, 1hus safepoarding against inconsisten accounts before gacaca couns) and 7,

* Reguéie rappliant celle du [4 mars 2008 imticutée Reguite de Ndindabohize Emmanuel demandan & la
Chambre de Premiere fnstance | de reconsidérer sa Decision du 5 mars 2008 sur fes t8moignages sous seeliés
ey téptainy (OGE CGE COGB CGF er CGIL on & defuwe il gocorder fa cernficerion o uppef, ete., lied by
Mdindabahizi en 10 July 2004, para. 3.

" Prosecutor's Kesponse to Ndindabahizi's Requite rappeflane ., et (Ued on 21 July 2008, paras. 7.9.

W Replique & la Réponse dn Procurenr du 21 juilfet 2008 ..., ete., filed on 29 July 2009.

" Prosecuter v Wdindabohizi,. Decision on Emmanue! Xdindabahizi's Application Conceomning Variation of
Protective Measures (AC), 9 Scptember 2008.

Y Bagposora et af, Decision on Prosecwtor's second motion for reconsideration of the Trial Chamber's
“decision on Prosccubor's molion [or [eave to vary the witness lisi pursuant ta Rule 73 5is (1" (TC), 14 July
2004, pars, 7; Bagosora ef af, Decision on Progecutor's Moton for Reconsideration of sthe Trig) Chamber’s
“Dyecision on Prosccutor's Motion for [oave to Vary the Witoess List Pursuant to Rule 73 Mis {(E)°, 15 Junc
2004, para. 9 Boposora ef el Decision on Reconsideration of Ocder 10 Reduce Witness Lis and on Motion Foc
Conterpt for Vielation of that Order {TC, | March 2004, para. 11

® Proserutor v, Nivitegeka, Decision on Mation for Clarification {AC), 20 Junc 2008, para, 13,
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any discretionary decision, the applicant would have to demonstrate Lhat the Trial Chamber
committed a discemible error in its decision because it was based on an incorrect
interpretation of the governing law, 2 patently incorrect conclusion of fact, or bocause it was
so unfair or uareasonable as 1o constitute an abuse of discretion.”

7. The criteria for reconsideration and a challenge to a Trial Chamber Decision under
Rule 75 {G) are therefore similar: namely, an incorrect interpretation of the law, an incorrect
conclusion of fact, or an abuse of discretion.

8. The Trial Chamber committed no discernible factual or legal error. Instead, it
correctly noted that it was not seized of any request from national authorities for access to
closed session testimony.'® Ndindabahizi has no ongoing proceedings before either the Trial
or Appeals Chamber. The only future proceedings for which disclosure could be of relevance
are review proceedings pursuantl t¢ Rule 120, which are not mentioncd in his motion.
Further, the Chamber lacked precise and reliable information both as to the nature of the
national pr%cce:dings for which the requested material was sought, and the purposc of seeking
disclosure.

0, Regarding Mdindabahizi's allegation that the ‘I'rial Chamber erred in partially basing
its dectston upon a lack of witness consent, the Chamber correctly noted that the Tribunal has
previously granted requests for access to closed-session testimony in relation to national
proseculions of serious violations of international humanitarian law in Rwanda. Such requests
have been accompanied by guarantees from national authoritics that witness protection orders
will apply mutatis mutandfs in these proceedings and where the witnesses in question have
consented to disclosure ™ Irrespective of whether witness consent is an indispensable pre-
requisite to variation of witness protection measures in all cm:umsi.ancm the Chamber was
clearly entitled to take into account the risks posed to witnesses.'” In view of its duly Lo
safeguard vulnerable witnesses, the Chamber properly exercised its discretion to deny
disclosure of closed session evidence o pending claims before gacaca courts in Rwanda.

10.  Consequently, the Chamber’s decision was therefore not based on an incorrect
interpretation of the Jaw or an incorrect conclusion of fact. The Chamber fully weighed all

W J4 para. 14 (noting thet issues related to access 1o confidential material by a convicled person concern the
imponant question of balance between the right of the convicted person in access polentially excolpatory
material and the aeed 1o guarantee the prolection of viclims and witncssesy, Bl 75 {G) allows for the
Pﬂiﬁlbi]i['r of secking w reseind, vary, or augment proweciive measures ardered al trial.

Deision para, 3
" In his Mation (in particular para. 8), Wdindabahizi refers to his Reply purparted]y filed on 21 Jaruary 2008,
arguing then the Chamber made amistake by disregarding it The Registry has confirmed 1hat no such document
ways recelved by the Tribunal from MNdindabahizi on or around that date. The Chamber has taken nowe of kis
motion fled an 10 July 2008 before the Appeals Chamber {in panicolar paras. 11-20%, a5 well as his Reply in
those procsedings (e paras. 11 and 14} They do not show that the decision of 5 Merch 2008 was incorrect,
" Prasromtor v Mukimana @ of, Decision ot Prosecution Motion to Unseal and Disclose Closed Scssion
Testimony of Witnesses BL, AT, GO0 and OO0 (T, 4 March 2003; Prosecuior v Simbe. Decision on
Disclasure of Cloged Session Testimony of Winess YO (TC), 2 March 2007, See alse Prosecwior v
Awamakuba, Decision on Prosecotion’s Mollon ta Unseal and Disclose ta the Canadian Awuthorities the
Transcripis of Wimess EIF {1'CY, 26 March 2007, mara, T (“a request for diselosure of closed session festimony
1o natignal autharitics may be grented when the fellowing conditions are met: {13 such a request is in keeping
with the Tribunal's objoctive of investigating and proscewting parsons accused of eommitting serleus violations
of imermaticnal humanitarian law in Rwanda; (2) the wilness corcerned has corserted 1o the disclosure of the
closed rassion testimany: and {3) the Chamber has aseertained thal there it na risk ta the privacy and security of
the witness corcerqed™ (e phasis added)).
¥ The Chamber is unaware of any instanee in which diselosure of such testimony was granted in the absence af
witnass conseil or in spite of the wilhess's ehjoction,
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mat rial before it The decision was not unfair or unreasonable so 48 10 constitule an abuse of
dise etion. Ndindabahizi's request for reconsideration or certification is denied.

FO}. THE FOREGOING REASONS, THE CHAMBER

DE! 1ES the request.
Ari ha, 13 November 2608
2 ‘ { r

Erik Mase Khalida R#€hid Khan -—  %ergei Alekseevich Egorov
Presiding Judge Judge Judge
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