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THE 1/IITERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the 'lribunal"), 

SITTING as Trial Chamber II composed of Judges William H_ Sekule, Presiding, Arlcuc 
Ramaroson and Solomy Balungi Rossa (the "Chamber"); 

DUNG SEIZED of the Defence for Ntahobalt's Oral Motion of 30 October 2008 and of the 
"Submissions of Arsilne Shalom Ntahobali in Fawur of an Investigation Relative to False 
Testlmony and Contempt of Court (Section 91, RPF)," filed confidcnually on 3 November 
2008 ("the Motion"); 

CONSIDERING the: 

'- "Prosecutor's Response to the Submissions of Ars~ne Shalom Ntahobah in Favour of 
an Investigation Relative 10 False Testimony and Contempt of Court" filed 
confidentially on 5 November 2008 ("Prosecution's Response"); 

n. "ReprJsentutions de Joseph Kanyabash• ""ile aux soumi.<swns d'Arsi"e Shalom 
Ntahobali dema!ldunt qu 'une e"quete soit ~fjectuee pour faux toimoignuge et outrage 
au Tribunul en vertu de /'article 9/ RPP" filed conftdentially on 5 November 2008 
("Kanyabashi 's SubmissionS'), 

111. '"Reply by Arslme Shalom Ntahobli to Prosecution Response in Favour of an 
Investigation Relative to False Tesnmony and Contempt of Court," filed 
confidentially on 7 November 2008 ("Ntahobali 's Reply "); 

CONSIDERING the Statute of the Tnbunal (the "Statute") and the Rules of Procedure and 
Evidence (the "Rules"); 

NOW DECIDES the Mohon purou•nt to Rules 77 and 91 of the Rules on the basis of the 
wn!tcn submiSsions of the Parties_ 

INTRODlJCTION 

1. Prosecution Witness QA first testified in this trial on 18, 22 and 23 March 2004. He 
was recalled for further cross-examination on 29 and 30 October 2008 pursuant to a defence 
request. During his October 2008 testimony, Witne" QA admitted to having lied during his 
previous testimony of March 2004_ On 30 October 2008, the Defence for Ntahobali orally 
submitted that the Chamber >hould order an in,·estigation relative to false testimony and 
contempt of court regarding Prosecution Witness QA. The Chamber directed the Defence 10 
file suhmissions in support of the oral Motion in writmg by Monday J Novemhcr 2008 
specifically addressing the scope of the investigation, and any response by 5 November 2008. 

SUBMISSIONS OF THF. PARTIES 

Ntahobali'J Motion 

2. The Defence requests the Chamber to order an investigation agamst Witness QA for 
false testimony; an investigation for contempt of court against three individuals under Rules 
8 and 91 of the Rules; an investigation of these individuals and representative> of the Office 
of the Prosecution into allegations of influence over Witness QA and other witnesses. 

' 



3_ The Defence recalls that Prosecution Witness QA admitted to: ha v1ng falsely test! fied 
before the JCTR when appearing before the Canad1an Court on Rogatory Commission on 12 
and 13 May 2008 held in Dares Salaam in the case of D~sire Munyancza; 1 having lied in 
previous sworn testimonies in meetings w1th !CTR Prosecutors on 14 and 15 May 1996l; 
having lied in interviews with the Canadian police in 2003.-' 

4_ The Defence submits that Witness QA testified that Jbuka members, a conuiller de 
s~<·leur and Rwandan authorities prompted him to lie to Prosecutton investigators in 1996 
and that meetings were set up to prepare tl\tS false tcstimony.4 Some Rwandan authorities 
exercised political 1nfluence over the Witness, promised him money and immigration 
papcrs.

5 
The Defence further submits that Witness QA admitted to being bribed by Rwandan 

authorities to give false testimony against Munyaneza, Nsabimana and Kanyaba.<hi.' 

5. Therefore, the Defence argues that by way of intimidation, fear or bnbery, Witness 
QA 's admission to havmg knowingly given false testimony amounts to contempt of court. 
False testimony under solemn declaration and contempt of court ore grave offences that 
directly challenge the integrity of the pro~ccdings 

6. The Def~'llce submits that an independent amicus curiae he appointed to investigate 
Witness QA and that the investigation cover: 

• The statement that Witness QA gave to Prosecution investigators in 1996 and the 
circumstances under which the statement was g1ven; 

• The alleged threats and payment promised to Wirncss QA: 

• Three Rwandan authonties identified m the confidential Motion for intimidatmg and 
bribmg witnesses; 

• The extent to which Rwandan authorities or these indlviduaJg provided other 
witnesses to the OTP, whether other witne»es faced similar intimidation and the 
impact of any afTc~tcd testimony on Ntahobali, 

• The revelation that Rwandan authorities have threatened andfor inclled witnesses 
through bribes or intimidatiOn to testify fa!;cly at the ICTR against Ntahobali or his 
co-accused. 

7. The Defence argues that the Prosecution should not conduct the mvestigatwn 
because, among other reasons, Witness QA was called by the Prosecution and the 
investigation would necessarily cover the Prosecution 'g dealings with the W !lncss. 

1 
The D<:fcncc q"Olt< ohe draft "'""'"PIS of 2~ October 2008 p l J_ 

' The D<fenoe quotes tOe d.all '""''"'P" of 29 October 2008 p 6. 
'The O.fonce quoocs tOe draft ''""''"P" of 29 October 2008 r- 10 
' The Def<nco quooe• ohe dr•ft transcropts of 29 Ocoober 21108 p. 6 
' The Defence quotes the draft '""'"'P" of 19 Octobor 1008 p I I 
• The D<fence quotes the doaf\ '""""Pt• of 29 October 2008 pp It and 13 
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8. The Defence argues that the Chamber should act according to Rules 9l(B)(1i), 54 and 
8 of the Rules and that any report and any relevant document forming part of the 
investigation should be transmitted to the Defence 

Pro•ecutimt '·• Response 

9_ The Proseeutton does not take issue with the Defence •ubmissron contained in 
paragraphs 3 to 6 of the Molton but the ProSe<:lltion also premises his response on Rule 77(D) 
of the Rules. 

10 The Prosecut1on submits that it appears that the Witness is the one who asked for 
money in relatron to the trial of D~sire Munyaneza. The Prosecution further submits that the 
Witness's testimony that he had been coerced by three individuals was not conclusive. 
Therefore, the Pro;c-.:ution does not agree that the Rwandan authorities influenced and 
coerced Witness QA to give false testtmony The Witness also testified that none of the three 
individuals that he mentioned physically thre•tened him after he testified at the Tribunal 

II The Prosecution submits that the ><:ope of the in,·estigation should include: 

• Whether QA lied to the ICTR investigators in May 1996; 
o Whether QA lied to the ICTR in March 2004, whether there were any threats, 

payments or inducements made or offered by anyone for Witnes; QA to lie to 
the investigators in 1996 or to the Trial Chamber in 2004; 

• If so, whether there were any threats, payments or mducements made or 
offered by anyone for Witness QA to lie about his lCTR statements and 
testtmony during the Munyanem Rogatory Commission in May 2008; 

• Whether the three indivtduals mcnttoncd by Witness QA threatened, offered 
payments or other inducements to QA to incite him to give a false testimony 
to the ICTR investigators and to the ICTR_ 

12. The Prooecution opposes a general in.-cstigation into other witnesses and into the fact 
that the "Rwandan authonties'' have threatened and! or incited witnes>es though bribes. 

13. The Prosecution agrees that the Chamber should appoint an independent 1nvesngator 
or amicus curl"~ pursuant to Rules 91(8) and 77(0) to investigate whether there arc 
sufficient grounds for instigating proceedings for false testimony against Witness QA and for 
contempt of court. However, the Prnsecutton objects to the Defence asking for the report and 
relevant documenl< before the Prosecutor or the Chamber. 

Kanyaha.<lri'< submissions 

14. The Defence submits that Rule 9l(B) is only a1med at the person the Chamber has 
good reason to believe has knowingly and voluntanly given false te;timony. Therefore this 
Rule can only be applied to order an investigatwn into Witness QA for false testimony_ The 
Defence recalls that Witness QA, during his testimony on recall, e"plained that a Hutu who 
refuses to comply with summonses could be seen to qualify as a genocidaire, which could 
potentially result in imprisonment. On numerous occasions in the past, the witness has made 
his fears of those who pressured him known 



15. The Defence underscores that all consequences implied by a charge of false testimony 
must be taken into consideration. These would mclude the risk of discouraging, in the future, 
those who had given false testimony from com1ng forward to rectify the situation before the 
Chamber and to ask for a pardon. 

16. The Defence further submits that the request of an investigation into the three named 
individuals for contempt of court is properly based in Rules 77(A)(iv) and 77(B).The 
Defence submits that the people responsible for manipulation should be the subje<:t of 
particular anentton WJth regard to any >tep taken or investigation conducted to uncover 
conduct meant to impede the course of justice 

17. Finally, the Defence submits that if the Chamber believes that it is in the interests of 
justice to order investigations, the Prosecutor is not in a posttion to lead them and that an 
am•cus curiae should be appointed pursuant to Rule 91 (B )(ii). 

Ntahoba/i',- Reply 

18. The Defence for Ntahobali darifies that the mvestigation should not be directed on 
the tact that Witness QA lied to the Chamber in 2004 as on the fact that he admitted such lie 
under oath The Defence agrees with the Prosecution invocation of Rule 77(0)_ However, the 
Defence strongly disagrees with the Prosecution ;ubmissions that W1tness QA did not 
cxpenence intimidation or fear for his personal security and denial that three Rwandan 
persons coerced him into making false testimony. The Defence darifie., that no suggestion of 
impropriety was made with regard to Prosecution staff. 

DELIBERATIONS 

19. Rule 9l(B) of the Rules provides that if a Chamber has mong grounds for believing 
that a witness has knowingly and wllfully given false testimony, it may (i) dJrect the 
Prosecutor to investigate the matter wtth a view to the preparalton and submission of an 
indictment for false testimony, or (ii) where the Prosecutor, in the view of the Chamber, has a 
conflict of interest with respe<:t to the relevant conduct, direct the Registrar to appoint an 
amicws curiae to investigate the matter and report back to the Chamber as to whether there 
are sufficient grounds for instigating proceedings for false testimony. Trial Chambers have 
had occasions to consider the elements of false testimony enumerated m the Akay~.,·u case' 

20. False testimony which is given knowingly and wilfully includes the following four 
clements· 

t} The witne>S must h.wc made a solemn declaration, 
2) The false statement must be contrary to the >olcmn declaration, 
3) The witness must have believed the statement was false at the time that the 
sta!Cmcnt v.as made, 

' [',o,<euto' v Aka_w,u, Case No. tCTR-%-4- T, Deo,.,on on Defonce Mo<>a"s tO D"eot the Pro><eutor to 
l"''""gOtO t~< Matter of Folso Testimony by W1tness "R" (TC'), 9 March 1998, p,osecu/or v JI"Ulf;OnJo, Case 
)o;o ICTR-96·l·T, De<i<ton on Appeah Against the D<ei<IOn< by Tnal Chaml>er I Rejwing the D<fcnC< 
Motwns to D>r«t the ProsO<utor to !nvostigatc the Moner of False Test1mony By Witne,;scs "'E"' And "'CC" 
(AC), 8 Juno 1998, paro 9; Pros<cu/orv fJago!;ora.t ol ,Ca<e No lCTR-98-41-T, D<mlon on Defence 
Request for an lnve<tigotion into Alleged false Te<t>mony of W11ne" 00 (TC), J Ootob" 200), p;cra 9, 
Prosecu/or v_ Karemera or al., Dcm1on on Pro><wtor"> Confident"! Monon Pmsuant to Rules $4 an<l ?l(ll) 10 
lnve<ttgate BTH for Fal<e T""mooy, 14 May 2008, pora 5 



4) There must be a relevant connc~tion bct,.een the statement and a material issue in 
the case' 

21. The Chamber accepts that "the giving of false teshmony before the Court, as well as 
the interference with the testimony of other witnesses who may appear before the Court, ·4re 
unacceptable pmctices, both for the impact that they have on the tnal as well as the impact 
that they have on the Tribunal's m1ssion to seek justice and establish the truth."' 

22_ Based on the 29 and 30 October 2008 proceedings, the Chamber has reason to beheve 
that there may have been attempts to pervert the course of justice in the form of false 
testimony and the solicitation of false testimony, both of which are specifically prohibited by 
Rules 91 and 77 of the Rules. Indeed, Witness QA testified on 29 October 2008 that he 
testified falsely during his appearance before this Trial Chamber in March 2004. lie further 
testified that he had been incited by certain individuals to falsely testilY against Kanyabashi 
after these individuals promised h'1m money and threatened him_ 

23 The Chamber therefore considers that there are strong grounds to believe that Witness 
QA may have willingly and knowmgly given false testimony in March 2004 and/or October 
2008 with the intent to mislead the Chamber_ The Chamber is satisfied that the alleged false 
testimonies could have some bearing on the ultimate dispositiOn of the case. 

24. Accordingly, the Chamber considers that the conditions justifying the order for an 
im·estigation have been met. The Chamber IS of the view that this Investigation must 
necessarily address whether Witness QA gave fal•c testimony, whether Witncos QA was 
Incited to give false testimony and who inc'1ted the Witness to give false testimony, giving 
consideration to his testimony: 

During the March 2004 proceedings at the Tribunal; 
Before the Canadian Rogatory Commission in May 2008; 
During the October 2008 proceeding> at the TribunaL 

25. Howc>·cr, the Chamber considers that there is no legal basis for the investigation to 
cover the general allegation that the Rwandan authorities or that these individuals pmv1ded 
other unidentified witnesses to the Prosecution or the general allegation that Rwandan 
authorities have threatened and/or incited W1tncsoes through bribes or intimidation to testilY 
falsely at the 1CTR against Ntahobali or his co·accused Indeed, while Rule 9I(B) empowers 
the Chamber to order an investigation to determine whether the false testimony was procured 
or induced by others, it does not allow enquiry into the conduct of wimesses not connected to 
the testimony of the wimess being specif1ca lly investigated. 10 

26 W1th respect to the Defence allegations of contempt, the Chamber notes that Rule 
77(A)(iv) provides that the Tnbunal may hold in contempt those who knowingly and wilfully 
interfere with the administration of juotice, including any pcr>on who threatens, intimidates, 
causes an injury, or offer> a bribe to, or otherwise interferes with a witness who is giving, has 
given, or is about to g1ve evidence in proceedings before a Chamber, or a potential witness_ 

" l'"''«u/or v, Br:imungu <1 a/, Dem,oo on Defence molion <Ookmg 1hc appoinlnton< of Amocus Curiae 1o 
mvos11ga1e po<S•bl< fal>< tc>limomcs by W""""' GFA, GAP 11-.D GKS, 23 July 2008, para >-
' Kamuha>Jdn v I he Proseeuwr, Appe>h Hcormg, T 19 \tay 2006 
"Prosecutor v_ Knremera e/ a/ .. Dccmon on Prm<eUior's ConfLdonc,al Moll on Pursu•nlln Ruks 54 aod 91(B) 
m lnv<"•gae< BTH for False TcsM•ony, 14 May 2008, p><a 7_ 



Therefore, the Chamber considers that the allegations of intimidation and bribery related by 
Prosecution Witness QA should be investigated under Rule 77, with respect to hts 
appearances: 

During the March 2004 proceedings at the Tribunal, 
Before the Canadian Rogatory Commission in May 2008; 
Dunng the October 2008 proceedings at the Tribunal. 

27 The Chamber considers that since Witness QA was a Prosecution witness in these 
proceedings, it is appropriate to appoint amici<.\' czmae to investigate the false testimony and 
the three specific individuals identified in the Motion who may have al\empted to interfere 
wllh Wnness QA 's evidence in proceedings before this Tnbunal. Therefore, the Chamber 
directs the Registrar to appoint an mdependent am'"'"" c11riae to investigate the allegations of 
false testimony and contempt and to report back to the Chamber as to whether there are 
sufficient grounds for instigating proceedings on these grounds ?JTSUant to Rules 91 (B)(ii) 
and 77(C)(i) of the Rules. 

FOR THE ABOVE REASONS, THE TRIBUNAL 

GRANTS the Motion in part: 

ORDERS an investigation into the false te>timony of Prosecuuon Witne>S QA pursuant to 
Rule 91 (B), giving cons1deration to his testimony: 

During the March 2004 proceedings at the Tribunal; 
Before the Canadian Rogatory Commission in May 2008: 
During the October 2008 proceedings at tho Tribunal: 

ORDERS an investigation into the allegations of inumidation and bribery related by 
Prosecutwn Wimess QA pursuant to Rule 77 with respect to his appearances: 

During the March 2004 proceedings at the Tribunal: 
Before the Canadian Rogatory Commission in May 2008: 
During the October 2008 proceedings at the TribunaL 

DIRECTS the Registrar pursuant to Rules 91 and 77 of the Rules to appotnt an independent 
am,c·u,, ,·uriae to mvestigate the false testimony ofWitne» QA and the related allcgatiotts of 
contempt and to report back to the Chamber advise whether there 
are sufficient groundo ti for contempt, 

DENIES the Mouon in all other'"''''" 

Presiding Judge 

[Seal of the Tribunal] 

~"\ 
Solomy Balungi Bossa 

Judge 




