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INTRODUCTION

{. On 7 January 2008, the Prosecutor issued an indictment, charging the Accused,
Léonidas Nshogoza, with contempt of the Tribunal and attempt to cominit acls punishable as
contemnpt of (he Tribunal, These charges arose from his aclivilies with respect 1o wilnesses in
the case of Prosecutor v. Kamuhanda'. The Accused was a Defence thvestigator during the
trial stage of that case. Judgment was rendered in that case on 22 January 2004 and the tacts
giving rise 1o the charges are alleged to have oceurred following the delivery of the
Judgment.l On 28 January 2008, the Conflinming Judge issued a decision requesting all states
to arrest and transfer the Accused to the Tribunal, and ordering that he be remanded in
custody at the United Nations Detention Facility in Arusha upon his transfer from the state in
which he was arrested *

) The Defence submits that on 26 June 2007, the Gasabo Repional Court of Rwanda
issued an order remanding the Accused in custody.t At that time, the Accused was an
investigatar lor the Defence leam in Prosecufor v, Rukundo’. The Defcnce further states that
on 30 November 2007 the Accused was granted provisional release by the Gasabo Regional
Courl, bul that charges against the Accused are still pending.ﬁ

3 The Defence secks a directive from the Office of the President of the [CTR dirceting
the Registrar to formally advise the Rwandan authoritics that the Accused enjoys functional
immunity, and that the Rwandan criminal charges against him should be withdrawn and the
matter deferred to the Tribunal; or formal notice directly from the Office of the President to
the Rwandan authorities.” Alternatively the Defence seeks an order from the Chamher
dirceting the Registrar, or the President of the Tribunal, to formally advise the Rwandan
authorities that the Accused enjoys [unctional immunity, and that the Rwanda criminal
charges against him should be withdrawn and the matter deferred to the Tribupal ®

' (CTR-99-54A7T.

Y prosecutor v. Léonidas Nshogoza, ICTR-07-91.1, “indictment™, 7 January 2008. The Accused is charged with
conternpt of the Tribunal, punishabls under Article 14 of the Statute of the International Tribunal for Rwanda
(“Starune™) and Rule 77 (A), (BY, and (G) of the Rules of Pracedure and Evidence (“Rules"). The President of
the Tribunal assigned the case to this Trial Chamber on 2 May 2008, see Nshogoza . Onder Asgigning the Case 1o
Trial Chamber L1, 2 May 2{HIE.

? A order lifting the confidentiality of the warrant for the amrest of the Accused was issued on 4 February 2008,
sse Nshogoze, Order Lifting the Confidentiality of the Warrant of Arrest and Order for Transfer and [Detention
Addressed to All States, 4 February 2008,

Y Nshogoza, “Urgent Defence Judicial and Administrative Application for Deferral in Favour of the ICTR
{Articles 8(2), 9, and 28 of ICTR Statwie and Hules 10, 11, 54 and 73 of ICTR Rules of Procedurs and
Evidence),” Nled on 26 March 2003, Annexure C, “Opder RDP 045650V TGHGSRC to Retmand Leonidas
Nshogoza in Custody™ (“Gasabo Court Order”} appears to be an nlTicial mansiation which lists the charges
against the Accused as “grossly minimizing the seriousness ef the crite of genecide within the meaning of
Article 4 of Law No. 33bis/2003 of 6 September 2003 which punishes the crime of genocide, crimes againsi
humanity angd war crimes. ..cormuption, an offence under Articles 11 and 15 of Law Wa. 23720H3 of 7 Aupgust
2003 on Lthe prevention and punishment of coruption and related offences. He is also charged with curmphion.”

T JCTR-2001-70-T.

Mation, para 22

fhid., pard. 1.

Moid., paras. 51, 52, 53
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4. In response, the Proseculor submits that the Motion is wholly withou! mwent and

frivalous, and thus is a waste of the Tribunal’s time and resources. [n this vein, the Prosecutor

requests that the Defence be sanctioned for abuse af process, including denial of any fres for
. 1 .

the Mouton.

DISCUSSION
Preliminary Meulfers
5. Firstly, the Defence request for a dircetive from the Office of the President cannot he
issued by a Trial Chamber.
6. Secondly, the Defence sceks an order from the Trial Chamber regarding functional
immunity.
7. The Accused has been charged by the Tribunal with two counts of contempt, and two

counts of attempting lo commit acts punishable as contempt for his aclivities with respect to
witnesses who testified in Karnuhanda.

g The Accused has aiso been charged by Rwandan courts for committing criminal acts
under their domestic law. According to the Defence submissions, the crimes with which he
has been charged include minimizing genocide, and corruption,'” The Gasabo Courl Order
further describes the allegations against the Accused.''

9. The Defence submits that the basis for the Motion is “Mr. Nshogoza's funcuonal
immunity and the law of this Tribunal.”'? The Defence asscris that the activities for which Lhe
Accused has been charged in Rwanda are immune from prosecution in Rwanda because he
enjoys functional immunity as a Defence investigator.

10.  The Chamber notes thai the offences with which the Accused has been charged are
limited 1o his activitics with regatd to witnesses from Kamuhanda, during which time he was
nto longer acting in his capacity as a defence investigator in that case. Therefore, the issue of
functional immunity does not arise with respect to charges against the Accused in this
Indictment. "

l1. The Chamber will now consider the merits of the Defence Motion for an order for
withdrawal of the Rwandan charges, atd deferral of jurisdiction.

i Nshogoze, “Prosecutor’s Response 1o * Urgent Defence Tudicial and Adminisiralive Application for Defierral in
Favour of the ICTR (Articles 502, ¢, and 28 of ICTR Statwte and Hules 10, 11, 34 and 73 of ICTR Rules of
Pracedute and Bvidence)*,"” filed 2 April 2008 (" Prosecutor's Responisa™,

Y Gasabo Court Crder.

" ibid,

12 Motion, para, B

I3 Paragtaph 4 of the Indictment states: “At the time relevant to this indictrment, in particular between 1 March
2004 aad 31 August 2005, the Accused was not a delence investigator under contract in relation to the appeal
against cunviction and senience of Jean de Dieu Kamuhanda. The Accused was not therefore officialiy entrusted
by the Tribunal with any task, or mission, in rclalion to the appeal of Jean de IMew Kamuhanda wher the
offences alleged in this indictrment were comtrtted.”

The Prosecutor v. Léonidas Nifigoza, Case No ICTR-2007-91-FT //-——-. 3
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Lenw on Deferral of Jurisdiction

12.  The principic that the Tribunal has primacy over national couns i enshrined in
various provisions of the Statute and the Rules.

13.  Aricle 8 (1) states that the Tribunal and national courts have concurrent jurisdiclion o
prosecule persons for senous violations of international humanitarian law committed in
Rwanda between | January 1994, and 31 December 1994." Turther. Article 8 {2) of the
Statule siates that the Tribunal has primacy over the national courts ol all States and may
reguest national counts to defer to its compelence "

14, A prohibition against double jeopardy is found in Anicie % {17, which provides Lhat
“[nJo persen shall be tried before a national courl for acts constituting, seripus violations of
international humanitarian law under the present Statute, for which he or she has already been

tried by the International Tribunal {or Rwanda™'®

15.  Adicte 28 requires all States to cooperate in the investigation and prosecution of
persons accused of serious violations of international humanilarian l:a.w,”and, under Rule 54,
the Chamber has the power lo “issue such orders, .. .as may be necessary for the purposes of
an investigation or for the preparation or conduct of the trial.”

; {6, Finally, pursuant to Rule 9 of the Rules, the Prosecutor has the discretion 1o ask the

| Chamber to issue a formal request that the national count defer to (he competence of the

i Tribunal, and Rule 10 allows the Chamber, if satisfied that the requirements ol Rule 9 have
been met, to issue such request. "’

Lo on Double Jeopardy

17.  As noted in the previous section, the prohibition against double jeopardy is articulated
in Article 9 of the Statue,

' Article 8 {17 ol the Statute siates: *The inlernational Tribunal for Rwanda and national courts shall have
concurrent jurisdiction (o prosecute persens for serious violations of international humanitarian law committed in
the tertitory of Rwanda and Rwandan citizens for such violations committed in the temitery of the neighbouring
States, between 1 Januery |994 and 3| December 19947

' Anicle 8 {2) of the Statute stales: “The International Tribunal for Rwanda shall bave primacy over the national
counts of all States. At any stage of the procedurs, the International Tribunal for Ewarda may formally request
national courts to defer 1o is campeténce in accardance with the preseat Statute and the Rutes of Progedure and
Evidencs of the latemational Tribunal for Rwanda™

e Statute, Article 9(1). There is alse an exception lound in Article 3 (2) which allows the Tribunal to prosecote
and individual who has already been tried before 2 national court if the crime was “chavacterized as an ardinary
crime” or the proceedings were “not impartial or independent, were designed o shicld the accused. .or the case
was not diligently prosecuted.”

VT Article 22 provides: “States shall cooperate with the International Tribunal for Rwanda in the investigation
and prosecution of persons accused of commiting serious vinlations of international humanitarian faw.”

18 Rule 9: "Where it appears to the Prosecutor thal crimes wiiich are the subject of investigations or criminal
procecdings instituted 6 the courts of any State: (i} are the subject of an investigation by the Proseculor, (i)
Should be the subject of an investipation by the Prosecutor, censidering, inder alia {. | {ii) Are the subject of
and indictment in the Tribunal, the Prasecutor may apply (o the Trial Chamber designated by the President to
issue a Formal request that such court defer ta the competence of the Tribuaal ™

The Prosecutor v. Léonidas Nehopora, Case No, ICTR-2007-91-PT 4




Decision on Defence Motion for Judicial and Adminisirative Application 3 Noverber 2008

o Deferral in Favowr of the fCTR l ¥ 2/_'(

18, The principle that an accused person should not be twice subjected 10 prosecution for
the same offence is a well recognized principle at interpational law, 1Lis enshrined in Article
14 (7) of the hurernationa! Covenant on Civil and Political Rights, which states, “MNo one shail
be liable 10 be tried or punished again for an offence for which he has already been finalty
cenvicted or acquitted in accordance with the law and penal procedure of each country.”

Can the Defence Request Deferral of Jurisdiction?

19.  The Delence submits (hal Adicles 8(2}, 9 and 28 of the Statute require Rwanda to
defer to the jurisdiction of the Tribunal,'”” and secks an application for deferral equivalent to
the application (hat the Prosecutor is empowered lo make under Rule 9.2 The Defence argues
that equily requires that it be given the same power as the Prosecution to make such an
upplication,z :

20.  The Chamber considers that the Defence application for deferral of jurisdiction in
favour of the Tribunal lacks a legal basis. While it is possible to bring an application for relief
pursuant to the general provision found in Rule 73, where there is a more specific provision,
or lex speciadis, it is the more specific rule that should be used. The express wirding of Rule
9 - the specific rule regarding applications for defereal of jurisdiction - provides that the
Prosecution has the discretion to make such an application. This Prosecutorial discretion does
not extend to the Defince, nor does equity require hat this rule be extended to the Defence.

21.  Furthermore, the Chamber recalls that Articles 8 and 9 of the Statute apply (0 “serious
violations of international humanitarian law.” The Accused is not charged with any sersous
violation of international humnanitarian law, but rather with the offence of contempt of this
Tribunal under Rule 77 of the Rules.

27 Though Articies % and 9 of the Statute, and Rule 2 of the Rules cannot form the basis
for an application in this case, the Chamber notes that the prohibition against double jeopardy,
enshrined in Aricle % Now Bis in Idem is a basic legal principle which applies to the Accused
regardiess of the nature of the charges against him. The Chamber will now coensider whether
the Rwandan charges against the Accused should be withdrawn in light of the charges against
the Accused by this Tribunal.

Should the Chamber Direct Rwandu to Withdraw the Charges?

23, The Defence asserts that this case replicates proceedings before the Rwandan courts
because it is based on the same alicgaﬁc&ns.z The Defence further submits that the Rwandan
prosecution of the Accused is unlawful since the Tribunal has now asserled its lawful
jurisdiction. ™

24.  The Tribunal has the power, pursuant 1o Aricle 8 (2) of the Statute, o request that the
pational authorities defer to its competence, Flowever, that power relates 1o “senous

19 Maoion, paras 33 - 41
W {hig., paras 42 — 45,
U thid , para 5.

2 thid., paras. 3,27
It thrd, para. 28, /
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violations of intemational humanitarian law™ as provided for under Article 8 (1) of the
Statute.

25 It is clear, nonetheless, that the Accused should be afforded his fundamental right to
be protecied from double jeopardy. The Chamber musl ensure thal, in prosecuting the
Accused, he is not prosecuted twice lor the same crime before this Tribunal.

26.  According to the translation of the Gasabo Court Order annexed to ihe Motion, the
facts giving rise to the charpes against the Accused in Rwanda include allegations that the
Accused:

i met with cerain individuals and offered themn money o lestfy for the Defence;

i, met with these individuals in bars ather than in his ofTice in Gitarama, which 18
“guspect’;

i, violated an unspecified rule of the Tribunal which prohibits a member of the Defence
team from approaching a Prosecution witness and investigating that witness;

iv.  promised money to an individual but Failed to pay as he could nat be rcached, having
chanped his telephore number four times;

v.  scarched for testimonies in support of Mr. Kamuhanda, whose wife is a cousin of the
Accused;

vi. became “an expert in scarch of testimonies in favour of people who had been
proseculed in Arusha®, i

27, The Gasabo Court Order does not specify what the precise charges are in relation to
the allepations described above, but refers (o the Accused having been charged with bribery
and destruction of evidence relating to the 1994 genocide. Nor is it clear whether all of the
allegations relate to the Accused’s activities regarding witnesses from the Xamuhanda
proceedings, or whether this also includes activities regarding witnesses who testified in other
cases that are unrelated to the charges in this Indictment.

28.  Furthermore, the issue of double jeopardy does not arise until an accused person has
been finally convicted or acquitted of an offence.  There is nothing before the Chamber to
suggest that the Accused has been convicted or acquitred of the erimes for which he has been
charged in Rwanda, nor has the Defence made submissions that the Accused has already been
proseeuted in atother court for the same actvitics for which te has been charged by this
Tribunal.

29, Following a determination of the matter before this Tribunal, it would be for the
Rwandan authorities 1o assess the Rwandan charges against the Accused with a view to
ensuring that the principle of non bis fr idem, the tule against double jeopardy, is respected. It
is not possible to speculalc about what the Rwandan authorities might do flollowing a
determination of this case by the Chamber.

30 Thus, the Chamber considers that the prosecution of the Accused before this Tribunal
daes not violate the prohibition against double jeopardy.

24 {rasabo Courd Ovder, para. 4

The Prosecutor v. Leonidas Mybogoza, Case Ho, ICTR-2007-91-FT a
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Showded the Defence be Sanctioned for filing o Frivefous Mation?

31.  Taking into consideration the lack of meril to the Defence regucsts. the Chamber
considers the Motion 1o be irivolous, and to be an unnecessary expenditure ot valuable
judicial time and respurces. Thus, in these circumstances, the Chamber considers it
appropriate to direct the Registrar, in accordance with Rute 73 (F) of the Rules, to deny costs
associated with the matter.”

FOR THESE REASONS the Chamber,

DENIES (he Detence Motion in its entirely;

DIRECTS the Registry to withheld the payment of any costs associated with the filing ol
“Urgent Defence Judicial and Administralive Application for Deferral in Favour of the [CTR™

filed on 26 March 2008, and hereby

DIRECTS the Registry to Lransmit a copy of this Decision to the Rwandan authorities.

Arusha, 5 Novemher 2008

: and on beha
Khalidz Rachid Khan uthoga Emile Francis Shor
Presiding Judpe Judge

2% pule 73 {1 of the Rules provides that the Chamber may impose sanclions, includitg non-payment of fees,
against Counsel for bringing a motion that “in the opinion of the Chamber, is frivolous, or is an abuse of
process.”
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