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INTRODUCTION @

1. This Decision will address four outstanding motions brought by the Defence for
Frosper Mugiraneza (the “Defence™), all of which concemn the finalisation of his Wilncss

List.

2. On 3 March 2008, the Defence moved to have cerdain writlen wilness stalements
admitted into evidence in licy of oral testimony, pursuant to Rule 92 biy of the Rules of
Procedure and EvidttncL On 11 Junc 2008, the Chamber issued a Decision granting that
maotion in pan As is relevant here, the Rule 92 bis Demmn clerned thc Dcfencc $ motmn in
mspuc-it of the written statements of Witnesses RWH, RWM? BGG,” BGA,° RWE,” and
RDR.

3 On 13 Junc 2008, a Stams Conference was held during which the Defence informed
the Chamber that it would seek reconsideration of certain porlions of the Rule 92 &is
Decision.” During the course of that Status Conference, the Defence and the Prosecotion
rcached a consensual resolution, with the Chamber’s approval, whereby the Defence would
be permitted (o admit Rule 92 piy written statements for Witnesses RWR, RDR, RWY-A, and
RWM.'" The Parties did not reach any such setilement concerning the wrilten statements of
Wimesses EWH, BGG, or BGA,

4, Nabtwithstanding this verbal agreement, the Defence moved on the same day for
reconsideration of Lhe perlions of the Rule 92 bis Decision that denied admission of the
written statements of Wimesses RWH, RWM, BGG, and BGA."!

3 The Defence alse brought a second motion, similarly filed on 13 Tune 2008, secking
to vary its witness list to call Witnesses RWR and RDR to testify orally.

6. The Prosecution objects to both of these motions. Conceming the June Motion for
Reconsideration, the Proseoution, while not objecting to admitting Witness RWM's wnnen
slatement, argues that the Chamber should otherwise deny the Motion because the Defence
fails 1o demonstrate either a elear error of reasoning or any special circumstanccs warranting

' Proseculor v Casimie Bizimnpw e of, Caze Mo 1CTR99.50.T, “Prosper Mugiraneza's [Confidential |
Frelrmnary Molion lor Adnission of Statements Taken Purstant w Role 98 (yic} &is”, filed by the Delonce for
Prosper Mugitaneza en 3 March 2008

Y Bizieungu e o, Confidential Decision on Prosper Mugiraneza's Motion to Admit Evidence of Wilnesses im
Written Form o Lieg of Oral Tesiimony: And Order Tor Reduction of Witness List {TCY, 11 June 2008 (the
“Rule 82 bix Decision').

P i, para. 35

*id, o L

"I, para. 44,

" {4 para, 47.

T fd . paras. TE-79.

* i

1. 13 Jung 2008, pp. 2-15.

"% See M. p. 7, lings 4-28,

" Prosper Mugiranesa’s Motion o Recansider Denial of Admission of Wrinen Statements of Witnesscs RWH,
RWM, BGG, and BOAY, filed by the Defence for Frosper Mugirancza on 13 June 2008 (the “June Motion for
Feconsideration’ ),

12 “Prosper Mugiraneza’s Matien (sic) Vary Witness List to Call Witnesses RWR and RDR to Testify Orally™,
filed by the Defence for Prosper Mugiraneza on i3 June 2008 (the "RWER DR Motion™).
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reconsideration.’””  Conceming the RWR/RDR Muotion, the Qroseeulor asseris that it is
frivalous, as both sides already agreed at the Status Conference held rhe same day as the
Motion was fifed to admit the two Witngsses’ written statements under Rule 92 biy, as
opposad to requining oral 1estimony.

7. On 12 August 2008, the Defence moved to admit the written statement of Wilness
RWY-A pursnant to Rule 92 is."* The Prosecutor, noting that it had already agreed to this
form of relief during the 13 June 2008 Siatus Conference, does nal object."?

DELIBERATIONS
A, June Motion for Reconsideration
B The Defence secks reconsideration of the Chamber's earlier refusal to admit the

written statements of Wimesses RWM, RWH, BGG, and BGA pursuant to Rulc %2 bis.
Law ant Reconsideration

9. The Rules of Procedure and Fvidence are silent on the standards a Chamber shall
apply to a motion for reconsideration. However, the jurisprudence of the Tribunal provides
that the Chamber has an inherent power to reverse or revisc a pnor decision where new
material circemstances have arisen that did not exist at the time of the onginal decision, or
where the decision was erronecus, and one of the parties suffered some prejudice or injustice
as a result.” The party seeking reconsideration bears the burden of demonstrating the special
circumstances warranting such rehef.

Application of Law on Reconsideration to June Motion for Reconsideration

10. Incelation to Wimesses RWH, BGG, and BGA, the Defence has failed (o demonsirate
any material new circumstances, or that the Rule 92 bis Decigion was erroneous and that
there was prejudice as a result. The Defence argues that the Chamber relied upon certain
erroneous factual assumptions that warmrant reconsideration of the Decision. With respect 1o
cach of Wilnesses RWH," BGG," and BGA,"” (he Chamber disagroes with this contention.

" vprosecutar's Remponse to Prosper Mumraneza's Motion 1o Reconsider Denial of Admission of Wnnen
Statements of Witnesges RWH, RW M. BGG, and BOA™, filed by the Proseculor on 17 June 2088

" ~Prosper Mugirancza's Motion 10 Admit Wnitter Statement of Witness RWY-A Pursuznt to Rule 92 bis™,
filed by the Defence far Prosper Mugiruncza on |2 August 2008 (the RWY-A Motion).

1* #Progecutor's Response to Prosper Mugiranera's Motion to Admit Written Stalement of Witness RWY.A
Pursuant to Rule 92 Ais", filed by the Proseculor on 13 August 2008.

'* Birimangu ef of., Decision on Dofence Motion to Reconsider Order of 2 June Denying Admission of Church
and School Records, 23 July MWE, para. 4; Bizimungu ef af., Decigion an Casimir Bizimungu's Molion in
Reconvideration of the Trial Chamber's Decision dated Febroary B, 2007, in Relaven te Conditen (B)
Requesied by the United States Government (TC), 26 Apml 2007, para. T2 Kavamera ef al, Case No. ICTR-9E-
#4-T, Decision on Joseph Mrirgrer’s Second Motion for Reconsideration of Sanctions, £ Movember 2007 para
6 Npremera ¢f af, Case No JCTR-95-44-PT. Decisien on the Defence Maotions lor Reconsidecation of
Frotective Mcasures for Prosecution Withesses, 28 August 2005, para. 8, Karemery e al., Decision on Defence
Motion for Moedification of Frotective Order: Timing of Disclosure, 31 Oveober 2005, para. 3; Karemera et ol |
Decision of Mation for Reconsideration or Certification to Appeal Decision on Maotion for Order Allowing
Meeting with Defence Witness, 1] October 2005, pars. B {;itations otaitted).

" The Defence asserts that the Chamber erronecusly assumed that Witness RWH's staterent was to be used to
impeach Prosceution Witness GIW on the specific matter of whether GIW heard the Accuscd make cenain
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Additionally, recalling the junsprudence ¢ited above, ™ the Chamber finds that none of the
alleged errors were detecrminative to the Decision’s (inal oulcomes, nor has it been shown that
any injustice was sulfered as a result.

11. In relation to Witness RWM, the Chamber recalls that it explicitly did not consider
the merts of whether 1o admit the writlen statement of Witness RWM, because the statement
was never cireulated to the Chamber by the Registry ™ Following the 13 June 2008 Status
Confercnce, the Coun Management Section propertly citculated the Rule 92 bis statement of
Wimess RWM to the Chamber,

12, The Chamber considers that the writlen slatement in question now being properly
before it constilutcs a new material circumstance for the purposes of the law on
recongideration. It will therefore now consider the smtement of RWM in hight of the
jurisprudence cn Rule 92 Aiy.

Law on Admission of Written Statements -Rule 92 bis

13, Rule 92 Ais (A) of the Rules bestows a discretionary power upon a Tral Chamber to
admit, in whole or in part, the evidence of a witness in the form of a writlen stawement, in lieu
of oral testimony, on the condition that it goes to pmuf of a matier gther than the acls and
conduct of the accused as charged in the indictment. *

4.  The meaning of the term “acts and conduct of the accused as charged in the
indictment” has been defined by the Appeals Chamber of the Inlernational Criminal Tnbunal
for the former Yuguslavia {“IE‘T‘r’"}, which noted that the term 15 a plain expression and
should be given ils ordinary meaning: deeds and behaviour of the accused himself and not the
acls and conduet of his co-pemetrators andfor subordinates.” 2

remarks following the buptism of ane of Colonel Rwagafilita's children.  Instead, the Defence argues that
RWI1's statement iz teamt (o impeach a different part of GI'W's testimony invalving the Accuscd’s wife's
employment.  The Defence beliewes that this alleged error requircs reconsideration of the Decision. See June
Motion for Reconsideration at paras. 2-4. The Chamber disagrees. It is quite clear from the Rule 52 bis
Drecision that the Chamber understood that the Defence sought to zdmit RWH's wilness staterment For this Taeter
purpose and considered the sratement accordingly. However, the Chamber found that the statement fatled 1o
gatisfy Rule % (C)y and thus refused to admir it into evidence. See Rule 52 bis Dieciston at paras. 33-35. The
[Crclcnee fails to present new maierial ciccwmstances or explain how this delermination was erroneous.
*F e Defence asserts that BGG s writien statement should have been admitted boeause another wilness, GJW,
testified that one of Colonel Bwagafilita’s chaldren was baptized at the diocese and that, since BOGG was a priest
al the dincese, "it is unlikely that one of the colonel's children could bave been baptized *at the diccese” without
BCG knowing it™ See June Motion for Roconsideralion at para. 7. This argument, which hinges on conjecturs
and speculation, fads 1o present new moterial circumstanees or o explain how the Chamber’s earlicr
dCICMNINAELGHT Wis ¢rroneous.
¥ [n the Rule 92 bis Decision, the Chamber faund that BGA s written statement is “bricl, gives hittle detail of
the seacches conducted, and fails to attach any decumentation substantiaiing the findings of the Witness.” See
Rule 92 hiy Decision af para. 47, The Defence fails to either present now matcnial ciccumstanees or to explain
how this determination was crronesaus.
¥ see supra, fn, 16,
Y See Rule 92 His Decision, . 1.
* Bule 92 bis of the Rules, entitled “Proof of Facts Other than by Oral Evidence”, provides that
[a] Tral Chamber say admit, in wholc or in par, the evidence of a withess in the orm of a writien
statereent in liew of oral testimany which gees to proof of a mateer cther than the acts and conduct of
the accused as charged in the indictment.
? Prasecutor v, Mifofevic, Case Mo, [T-02-54-T, Decision on Prosetution’s Request to have Written Statemants
Admitied Under Rule 92 Ais (T, 21 Mareh 2002, para. 22, eited i Prosecwfor v (ralié, Case Mo, [T-98-210-
AR71.2Z, Decision on [nterlocutery 4 ppeal Conceming Rule 92 bis (C) (AC), 7 June 2002, fn. 28, in suppon of
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15, Once a Chamber is satisfied that: (i) the threshold requirement of Rule 92 bis — that
the material sought to be admitted goes to proof of a matter other than the acts and conduct of
the accuscd as charged in the indictment — has been met; and (11} that the writien satement
adheres to cerain formal requircments as mandated by Rule 92 &is (B), the Chamber may
then exercise its discretion to admit the statement. [n the exercise of this discretion, a
Chamber is guided by the criteria for and against admission, set out in Rule 92 bis (A) (1) and
(i1}, respectively, which are non-exhaunstive lists.™

16.  In order for a statement to be admissible under Rule 92 &is, the general requircments
of relevance and probative value, applicable to all ypes of evidence under Rule 89 {C), must
alsa be satisfied ©  Furthermore, the exercise of a Chamber's discretion under Rule 92 bis
must be governed by the right of the Accused to a [air Irial, as provided for in Articles 19 and
20 of the Statute.

Application of Law on Rule 82 s to Witness RWAM s Statement

17. The Chamber recalls the law and jurisprudence on admission of written statcments
pursuant to Rule 92 by, The Chamber observes hat the statemnent has been duly executed, as
required by Rule 92 Ais (B} of the Rules. The Chamber further notes that none of the
testimony concems the acts and conduct of the Accused as charged in the Indictment and the
writien slatement also mects the more general requirements of Rule 89 (C).

18. The Chamber therefore considers that it is within its discretion to admit RWM's
writen statement. In these circumnstances, in light of the consensual agreement reached with
the Prosecutor at the 13 June 2008 Status Conference,™ and considecning that one of the
purposes behind Rule 92 bfs is to prumote judicial economy, the Chamber [inds that a
positive exercise of its discretion is warranted, such that the Witness's wnten slatement shall
be admitted nte evidence. Furthermore, the Chamber does not consider that there are any
particular circumstances requiring the Wimess to appear for cross-cxamination.

the Appeals Chamber's staterment of principle, a1 paragraph 140 of its Decision, that the term "acts and conduct
of the accused ss charged i the mdiciment™ does not refer to the acts and conduct of others for which the
gecused ts charged in the indictmem with responsibility.,

M Rule %2 bic (AY{i) outhnes some factors in Favour of admitling evidenee in the farm of a witten statement,
for example, where the evidence {a) 13 of a cumulative nature, in that other witnesses will give or bave piven
oral testmony of similar facts; {b) relates w relevant histoeical, political or military background, {c) consists of 2
general or statistical analysis of the ethnic compasition of the population in the places te which the indictmem
relates; {d) concems the impact of crimes upon victims, {e} relates to isswes of the character of the accuscd; of
{fi relates to factors to be taken info account im QELermmening sentence.

Rule 22 hiv {4 [il) aulines some fictors agains admitting evidence in the form of @ wrilgn sratemnent, far
example, fa) there is an overmiding public intetest in the evidence in question being presented orally; (b] a party
ohjccting can demonsirate that its nature and source render it unreliable, or tha i prejudicial effect autweighs
itz probative value; or {c) there are any other factors which make it appropriate for the wimess to attend far
CIOSS-C XUt nation-

¥ Prosecutor v. Bagosera ef ., Casc No. ICTR-98-41-T, Detision on Progecutye’s Motian {or dhe Admission
of Wrinen Witness Staements Under Bule 92 bis (TC), 8 March 2004, para. 12

® See T. 13 June 2008, p. 7, lines 17-28
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B. The RWR/RDR Motion 2? m

19, In the Rule 92 Ais Decision, the Chamber denied the Defence's motion to admit
wrillen statemments from Wimesses RWR and RDR.

20, The Nefence now seeks to call RWR and RDR to testily orally concerning whether
there was military training of militias in the Mpanga area.”® The Prosecttor objecis, noting
that during the 13 June 2008 Status Conference he agreed to permit the Defence 10 file the
Wimesses' written slatements pursuant to Ruie 92 bis, as the Defence had ongimally sought *

21, In light of the agreemcnt rcached between the Prosecutor and the Defence at the
Status Conference, the Chamber considers it to be in the intercsts of justice and conservation
of judicial resvurces to admit the Witnesses’ writen slatements pursuant to Rule 92 #is. The
Defence’s motion 10 vary its witness list to cal] the Wiltnesses to testfy orally is therefore
denied.

£, The RWY-A Motion

22, The Defence moves to admit the wniten slalement of Wimess RWY-A, purgaant to
Rule 92 Aiv, The statement in question involves the condition of the roads between Kigali
and Kibungo Préfecture, and specifically the Witness's belicf that such roads were
inaccessible on or afer 7 April 1994 due to [ighting berween the government and the RPF,
The Defence asseris thal this statement is relevant, as it sheds light on whether Frosper
Mugiraneza could have travelled from Kigali to Kibungo Préfecrure after the death of the
President on 6 April 1994.”" The Prosccutor does not object to the admission of RWY-A's
statement. !

Application of Law on Rule 92 bis to the RWY-A Motion

23, The Chamber initially notes that Witness RWY-A’s writen slatement was not among
those that the Chamber considered in its earlier Rule 92 &fs Decision.

24, The Chamber recalls the law and jurisprudence on admission of written slarements
pursuant to Rule 92 bis.*® The Chamber observes that the statement has been duly executed,
as required by Rule 92 bis (B} of the Rules.

25 The Chamber has reviewed the substance of the statement and finds that none of the
testimony concemns the acts and conduct of the Accused as charged in the Indictment. The
wrilten slatement also meets the more general requirements of Rule 8% {C) since it seeks to
contradict Prosecution evidence.

26.  The Chamber thercfore considers that it is within its discretion to admit RWY-A’s
wrilten statement. In these circumstances, in light of the consensual agreement reached with

¥ Rule 92 bis Decision, paras. 78-79.

* RWH/ADR Motion, para. |.

¥ T.13 June 2008, p. 7, lines 4-12.

" RWY-A Motion, para. 3,

M vProsceuter's Posponse to Prosper Mugirancza's Motion to Admit Written Statement of Witness RWY-A
Pursuani te Rule 92 fes™, filed by the Proseewior on 13 August 2008, para. 2.

* See supra, paras. 13-16.
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the Prosecutor at the 13 June 200% Stalus Conference,” and considenng that one of the
purposes behind Rule 92 &is is to promote judicial cconomy, the Chamber finds that a
positive exercise of its discretion is warranted, such that the Wimess’s written stalement shall
be admitted into evidence. Furthermore, the Chamber docs not consider that thoro are any
particular circumstances requiring the Wimess to appear for cross-examinaiion.

1

ID. February Motion for Reconsideration

27.  The Defence moves for reconsideration of a 20 February 2008 Decision™ in which

the Chamber ordered, inrer alia, that the Defence substantially reduce the number of
witnesses on its Amended Witness List of 24 January 2008.% The Defence argues that such a
mandatory reduction would result in disparae reatment among the different Accased, would
unfairly prejudicc Prosper Mugiraneza’s rights ta a fair trial, and would create a conflict of
interest berween Prosper Mugiraneza and his counsel.

28, The Prosecutor does not object to the relief sought, but merely mslructs the Chamber
in its response that adjudicating the Motion 15 within the Chamber’s discrction.™

29.  The adjudication of the ihree motions above, as well as the completion of the
evidence phase of the trial, has now fully determined the extent to which ther: is a legal basis
lo present the testimony, cither wrimen or crally, for all of Prosper Mugirenza’s proposcd
Witnesses. The Chamber recalls that Prosper Mugiraneza presented some 46 witnesses to
testify orally before the Chamber over 47 trial days, accounting for approximately 241 hours
and 40 minutes of court time. 1n addition, the Chamber admitted the wrinen smatements of
some 2] wilnesses pursuant to Rule 92 bix, including those admitted by wirue of this
Decision.

30.  The Chamber finds that the Defence’s Motion of 20 February is now moot.

FOR THESE REASONS, (he Chamber
GRANTS the Defence’s RWY-A Motion; and
GRANTS the Defence’s June Motion for Reconsideration, in parl; and

ADMITS Lhe writlen statements of Witnesses RWR, RDE, EWM, and RWY -A pursuant to
Eaule 92 bis: and

¥ oxpe T.13 June 2008, p, 7, lines 14-16.

J Bizimungy ef af, Demsn:l-n on Prosper Mugirancra™s Motion for Leave Gz File Documents Cut of Time and
Order for Funther Reductian of Wieness Lisis [TCY, 29 February 2008

¥ “Prowper Mugiraneza's Motion for (sic) to Recansider the Trial Chamber’s Decision of 20 February 2008 and
for Daher Appropriate Relicf”, filed by the Defence for Prosper Mugiraneza on 22 February 2008 (the “February
Motien For Recomsideration”).

* “Pragecuror's Response Mugirane:a’s Motion for Reconsideration of Trial Chamber's Decision of 22
February 2008 and Other Approptiate Measures”™, filed by the Prosccutor on 26 February 20608, para. 4.
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DFE. {1ES the June Motion for Reconsideration, and the RDR/RAWR Motion in all other
resy xis; and

DE! 'LARES the Defence’s February Motion for Reconsideration moat.

Arm ha, 4 November 2008

f,,é‘_

" For and on BeRalf of
Emile Francis Short
Judge

{hali
Presiding Judge
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