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1. The Defence for Justin Mugenzi (the “Defence™) recently came into
possession of seven redacted witness statements (the “Statements™) that the
Prosecutor, it is alleged, inappropriately failed to disclose during the course of this
trial. The Defence assers that the Statements are all “made by former members of the
RPF either personzlly concerned in the infilkration of Government held areas in 1994
or with personal knowledge of the activities of others in so doing.™

INTRODUCTION

2. On 14 October 2008, the Defence moved for an order directing the Prosecutoer
to formally disclose the Statements and permitting the Defence to reopen its case in
order to call some or all of the relevant witnesses.”

3. The Prosecutor ohjects to the Motion, argueing, infer afia, that evidence of RPF

infiltration is already before the Chamber and therefore the Defence has failed to

demanstrate any exceptional circumstances that would justify reopening Mugenzi's
E|

case,

4. This is the second time the Defence has sought leave to reopen its case; on 10
June 2008, the Chamber denied a similar mation to reopen based on the disclosure of
four statements detailing RPF activities in Government held temitories.* The
Chamber found that the statements were not exculpatory under Rule 68 (A) of the
Rules of Procedure and Evidence.’” The Chamber further noted that the Defence
failed to “show how [evidence of possible commissions of offences by the RPF]
would tend to disprove material facts alleged against Mr. Mugenzi, or undermine the
credibility of the evidence intended to prove those facts.””

DISCUSSION
Request ta Reopen Mugenzi's Defence

5 Acconding to the jurisprudence of the Tribunal, a Trial Chamber may order a
case 10 be reopened only in exceptional circumstances.”

' The Proscculor v. Casimir Bicimungw ef af . Case Mo, ICTR-98-50-T, “hustin Mugenzi's Moticn for
Formal Disclogure and for Leave to Reopen his Defence”, filed by the Defence for Justin Mugenzi on
14 October 2008, para. 11 (the “Motion™),

i, para. 16.

! “Progecutars Respanse W Justin Mugenzi's Motion for Formal Disclesure and Leave to Reopen his
Defenee of 14 Ovober 2008%, fled by the Prosecutor on 17 Ootober 2008, paras. 6, 7 (the
“Prosecutor’s Response™).

! Bizimungy et of . Decision un Justin Mugensi's Motion for Further Certified Disclosure and Leave to
Reopen his Defence (TC), filed on 10 June 2008,

' ¥d. para, 20,

5 . para. 2.

' See Bizimungm i al, Decision on Justin Mugenzi's Maotion for Further Cedilied Disclosure and
Leave o Reopen bis Delence™, [0 June 2008, pera, 20; Prosecwtar v. Delalic i i, Case No: IT-96-2 1.
T, Judgement (AC), 20 Febroary 2001, para. 290, Prosecutor v, Zigiranyirezo, Case No, ICTR-2001-
?3-T, *Drecisicn on the Prosecution Joint Motion for re-gpening its Case and or peconsideration of the
31 Fanuary 2006 Decision on the Hearing of Wimess Bagaragaza via Yideo-ling”, 16 November 2008,
parss, 15, 16; Prosecator v Nesamihigo, Case Wo. ICTR-Z001-63-T, "Decision on Defenee Motion in
Order 10 Admit into Evidence the Centified Copy Conform to the Original of the Extrajudicial
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6. The Defence asserts thal such exceptionzl circumstances exist here because
the Statements, which allegedly speak 10 RPF infiltration in Governmeni controlled
areas it 1994, are necessary for the Chamber to consider in adjudicating the
Accusad's liability for Direct and Public Incitement of Genocide.® According to the
Defence, the Prosecutor’s case for public incitement is based, in material part, on the
theory that Government speakers used *code words™ in making public speeches, such
that otherwise innocuous words, including “enemy™ or “asccomplices”, would be
understood by listeners to have a far more nefarious meaning, namely “Tutsis"? The
Defenice disputes this interpretation, arguing instead that Government leaders, when
using such lerms, were in fact referring to “members of the population, and (o an even
greater extent infillrated members of the RPF, who were pursuing a coverl war behind
enemy lines, and who could properly be described as the ‘enemy” or ‘accomplices'™.'0
The Defence submits that in order for the Chamber to determine whether or not to
accept the Prosecutor’s “code word® theory for public incitement, it must have before
it evidence on whether the RPF had, in fact, secretly infiltrated Govemment
territorics.’' The Stalements are said to evidence this fact,

7 The Prosecutor objects, arguing that the Statements do not differ in substance
or content from the testimony already given by several witnesses. Since evidence of
RPF infiltration is already before the Chamber. the Prosecutor asserts that ihe
uncovering of these additional statemenls cannol represeni “exceplional
circumstances” which would justify the reopening of Mugenzi’s defence.’

8. The Chamber recalls that several witnesses, both from the Prosecution'® and
Defence,” have already testified to the fact, or acceped during the course of their
testimony as 4 fact, that there were RPF infiltrators in Government controlled areas of
Rwanda during 1994. The Chamber therefore agrees with the Prosecutor that this
allegation, to the extent that it s relevant, is already par of the trial record,

Q. As the Statements do not present any previously unknown, relevant, and
probative factual allegations, the Chamber thus finds that their only marginal value is
to further assist the Chamber in assessing the credibility of the festimony and
evidence already presented. This is far from exceptional, especially considering that
both Prosecution and Defence witnesses have, at the very least, conceded the fact
which the Statements allegedly confirm. At this very late stage in the proceedings,
the Chamber finds that the Defence has not demonstrated any exceptional

Declaration of Prosecobion Wilnesses™, 14 Aogust 2007, para. 7, FProsecator v Pawdine
Myiremaswhuko, Cose Mo, ICTR-97-21-T. “Decision on Myiramaschuka’s Motion for Qisclosure of
Documents under Rule 8F and for Re-Opening of her Case™, 29 April 2008, para, 459,

* Molion, para. £,

Y14, para. 2.

" e, pare. 4,

" 1d., para. 6,

12 Proseculor’s Respanse, paras. £-7,

1? Se¢, e g, Alson Des Forges, Transcripl of 2 June 2005, pp. 33-34; Alison Des Forges, Transceipl of
16 Jume 2005, pp. 6%, 72-73, Alison Des Forges, Transcript of § Jure 2005, pp. 42-43.

" See. v, Justin Mupenzi, Transcript of ¢ Wovemnber 2005, pp. 66-72, Justin Mugenzi, Transcript of
15 Novermnber 2005, pp, 43, 4648, 58-59; Justin Mugenzi, Transcript of 10 November 20005, pp. 4445,
Emmanuel Wdindabahizi, Transeript of 1 May 2007, p, 36; Dr. Ruppol, Transcnpt of 3 October 2006,
[
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circ umstances that would warrant reopening of its case. This parl of the Motion is
the efore denied.

Rei uest for Formal Disclpsure

10. o the Motion, the Defence alsa secks formal disclosure of the Siatements."”
Ha vever, the Defence fails to put forth any statutory or legal basis under which such
diz losure would be justified." The Motion is completely deveic of any discussion of
the standards to be applied in considering a motion for forms . disclosure and the
apy lication of those standards to the facts in this case.

11 The Prosecutor, while objecting to the Motion in its entiruty, similarly fails to
ad: tess the legal swandards and facrual issues the Chamber musi consider in assessing
the formal disclosure request,

12 As the Defence has failed to put forth the necessary legal and factual
ar{ iments for the Chamber to adjudicate the request for fermal disclosure, the
Ch imber finds that it is not in a position 10 decide the merits of the dispute. The
Mo tion is therefore denied.

F{ R THESE REASONS, the Chamber

D} NTES Justin Mugenzi's Motion for format disclosure and for leave 10 reopen his

de enee in s entirety. - N

/QI ‘or and on behalf of

E-aile Francis Shor
Judge

A1 isha, 3 Wovember 2008

* Aolion, para_ 16,

" The Motion cies neither the Bules of Frocedurs and Evidence nor any jurisprudence of the Tribunal
as & legal basis for the tormal disclosurs.
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