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I. The Appeals Chamber of the lntemalional Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarilln Law 

Committed in !he Territory of Rwanda and Rwandan Citi'7-Cns Responsible for Genocide 1111d Other 

Such Violations Cornntined in the Territory of Neighbouring Sates, between l January 1994 and 

31 December 1994 ("Appeals Ch11111ber" and ''Tribunal'', respectively) is seized of a motion to 

admit additional evidence, filed confident1ally by Fran~ois Karera ("Appellant") on 28 August 

2008.1 The Prosecution filed its response opposing the Motion on 16 September 2008,' and the 

Appellant filed his confidential reply on 6 Oc!ober 2008.1 

2. As a preliminary matter, the Appeals Chamber notes that the Reply was untimely filed' and 

that no good cause ha> been shown for such delay. Accordingly, the Appeals Chamber will not 

consider the Reply. 

BACKGROUND 

3. On 7 December 2007, Trial Chamber I convicted the Appellant of three COUI!t.s of genocide, 

extermination as a crime against humanity, and murder as a crime aglilllsl humanity, and imposed a 

single sentence of imprisonment for the remainder of his Jife,s The Appellant has appealed his 

convictions arid his ,;entence.6 On 28 August 2008, the parties presented their oral arguments on the 

appeal at a hearing held in Arusha, Tanzania. At the oul>et of the hearing. the Presiding Judge 

infonned !he panies that the Appeals Chamber would render its d~cision on the Motion in due 

course, after the completion of the briefing.7 

4. The present Motion concerns, in particular, !he Appellant's convictions based on bis role in 

!he attack at Ntariuna Church on 15 April !994.1 The Trial Ch11111ber found that at a meeting at the 

Ntarama sector office on 14 April 1994, the Appellant promised to provide security by bnnging 

' Requl1< ,xrrim,meal .,g,nie d, la ™f"'" ar,,c ft"' d, pllsen/er des llt!m,,n,s de preuv, supp/im,:n,,,j,,s, 2ff AugoSI 
2008 ("Molion"), 
1 Pro=utor', Ro,pc,ns, "' AppoOa,n Kama"• "R<q,,ti, f.x<l'<-m<nl V,gmt< d; la Dijen.,o a"" fin., de Prlimuer des 
f./lm,,nlS d< Preuw Supplt!m,,n<(JJr,,, 16 S<ptcmbcr 2008 ("Rc,poo,e"). 
'Rlp/iqw ,l lo Rdporu< d• Procureur <l la Roqull< <.<lrtm,m,m urg,m• d, la Dlf,n.,e a,a fin, de pri,enr,r d,s 
f.lt!=nlS d< Pr,u.,. Suppl;m,nu,ir,s, 6 Ch:tobcr 2008 ("Reply"), 
• Pur,uaot lO poaigraph 14 of (he Practil% Drre<tion on Procedure for tho Filing of Wrine,1 Subm,.sioos in Appeal 
Pro=dings bcfo,c (he Tribunol, the moving !l<'f1Y may ruo a ,eply to • response within founeco days o( the response 
The Prosccution filed ;ts Resro,,se on !6 September 2008. Aocordmgly. \ho Appellant's Reply "'"' due oo 30 
Sep1embe:r 200&. 
' The Fro>t,ulor v. F,aaroj, Ka,e,,;, Cose No. !CIR•Ol• 14-1. lndgemettt and Sen\aloe, 1 December 2001 \"'Ina! 
lndg<melll"), 
• Avis d'appo! r/e la D<Jens,, 14 January 2C08, pan. 2SS; Mfmmre ,ri,ppel, 7 April 2008, p 76. 
'AT. 2~ AugnSI 2008 p, 4, 
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soldiers to protect the refllgecs.9 It further found that on 15 April 1994, the Appellant encouraged a 

group of Imerahomwe and soldiers to attack the refuge.:s at the Ntanuna Church instead of 

providing the security he had promised'0 and concluded that several hundred Tutsis were killed 

during the attack.'' Based on these findings, the Trial Chamber found that the Appellant committed 

and instigated geaocide and e~termination llb a crime against humanity" and instigated murder as a 

crime against humanity.'' 

SUBMISSIONS OF THE PARTIES 

5. The Appellant requests the Appeals Chamber Lo admit the evidence of two potential 

wililesses, identified undc:r the pseudonyms PNJ and PN2, who he asserts would prove that he is 

innocent of the crimes for which he was convicted, in particular with respect to the even!ll that took 

place in Ntamma in April 1994.1' The AppeUant submits that the testimonies of these wililesses 

would also affee1 the credibility of the other witnesses and evidence relating lo crimes commined in 

Nyamirambo and Rushashi for which he was convicted by the Trial Chamber. Jl The Appellant 

argues that the proposed evidence ''totally contradicts the evidence adduced by the Prosecutor'' and 

consolidates the entire defence evidence. including the alibi.'" He submits that the evidence is 

''trustworthy, credible and reliable enough to prove that the Accused"s conviction is not justified"" 

and that its exclusion would lead to a miscarriage of jwticc.'3 

6. The Appellant further requests the admission into evidence of a roadmap of Rwanda 

comprising an enlarged and more detailed version of a map of Kigali prefecture which had already 

been tendered into evidence as Exhibit D 77, as well as a roadmap already tendered as Exhibit P 

13." 

7. The Prosecution responds that the Motion should be dismissed. 10 It submits that the 

Appellant fads to satisfy the threshold test of lldmissibility under Rule l 15 of the Rules of 

•Motion.paras. 1. 2, 10. 11 
'Tr,al Judgement, paras. 246-254. 
"Trio! Judgernenl. p,u-as, 2!n-3 15. 
" Trial Judgement. par• 3)5. 
"Tho! Jud~ent. I''""'" 541-544; 554, 557, 
B Toal lodgement, para, 560, 
"Mntion, paras. I. 10. 
" Mo~on, para. 3 
1• Motion. paras. 11. 12. 
"Motion, para. 19. 
" Motion, par•. 20. 
"MoMn.poro. 1.l. 
"'Ro,;pcnse. para.s. 3, 28, 
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Procedure and Evidence of the Tribunal ("Rules")." ln particular, it contends that the proffered 

evidence was available at trial and was presented by the Appellant through ocher witnesses.22 Tiie 

Prosecution submit.I that an analysis of the wimess statements shows that the proffered evidence is 

inconsistent with some aspects of the evidence given by other witnesses the Appellant called al 

trial. 2' I( concludes Iha! even if the proffered evidence had been adduced at trial, ii neither could nor 

would have been a decisive factor 1n the decision at trial.~ 

DISCUSSION 

8. Rule 115 of the Rules provides a mechanism for the admission of additional evidence on 

appeal where a party is in possession of material that was not before !he court of first instance and 

which is additional evidence of a fact or issue litigated at trial.ii Accordini. to Rule 115(A) of the 

Rules. the motion must be filed nol bter than thirty days from the date for filing of the brief in 

reply. unless good cause or. after the appeal hearing, cogent reasons are shown for a delay. Rule 

J 15(B) of the Rules provides that the additional evidence must not have been av01lable at trial and 

must be relevant and credible. When determining the availability at nial, !he Appeals Chamber 

considers whether the party (endering the evidence has shown that il sought 10 make "appropriate 

use of all mechanisms of protection and compulsion available under the Statute and the Rules of the 

International Tribunal to bring evidence [ ... ] before the Trial Chamber."' 2~ Once it has been 

determined that the additional evidence meets these conditions, the Appeals Chamber will 

determine in accordance with Rule 115(B) of the Rule., whether the proposed additional evidence 

could have been a deciSJVe factor in reaching the decision al trial.2' 

9. In the present case, the Appellant filed his reply brief on 2 lune 2008, making 2 July 2008 

the deadline for the filing of any motion for additional evidence. TIie Appellant submits that despite 

"Response, paras. 12-25. 
"'Rosponso,pan,s, !6.17. 
"Rc:spo,1.1<. pa,a. IB. 
"Response,. paras. 19-25. 
" :n,, Pro><cuwr v IW<ph°"'• Hat<gekimtJna, Cuc No, ICIR-00-55B-Rllb,,. D¢Ci"on on Request to Adlrut 
Additional faidcne<:. :J October 2008. para 5; MiJ:Q.e/i Mula,ma,w v. :n,, Pros,cutor. Cue No. ICTR-95--IB-A, 
Decision on tho Appellant•, Roquo,t to Admit Additioool E>idom:e Pursuant to Rul< l IS of 1hc Rules of Procedure and 
Evidence. 12 January 2007. para. 5; Th< Pros,cuw v. lld,pho,,,, Haregek;ma,,a, Cue No. JCTR-00-55B-RlllnJ, 
0.cuion on Roquo,t to Admit Additional Evidence. 3 October 200l!, pa,a. S. 
":n,, Prrurnaor v, 1/depho"" Ho«gd.ima,u,. Case No, ICTR-00-S5B-Rllbi,, D¢Ci,ioo on Roque,t lO Admit 
Additional !Mdenoe. 3 Oclubec 2008, para. 5; Ferd/,w"d No/umam, <I ol ,. Th, Prru,curor. Cas, No lCTR-\/9-52-A, 
De<;s,on on Ap!"'llan1 J .. n-Booco B""'YII&'"•""' Mo~oos for Leave to Present Ad~itional !lvidoncc Pursuant 10 Rule 
115 of the Rules of l'ro='.lure and !l~;dcnoo, 8 0.oembor 2006. par•. ,, quobng Th• f'ro;,c",or v. l,r,d,t Ntagon,ra « 
ul .• C"8e No ICIR-9g.40-A, D«isioo on Prnseouucm Mutiun for Adlru,sion of AdditiOllal Evidence. 10 December 
2004. para. 9 (internal cilBlioo, oounod) 

Caso No ICTR-OJ-74-A 29 October 2008 



382@. 
numerous investigations and searches, he was unable 10 contact the proffered witnesses earlier. He 

contends that when an investigator in a different ca.se, John Martin Ndahiriwe, informed the 

Defence of the possibility to contact persons whose testimonies would be relevant 10 the 

Appellant's case, ' 9 his counsel took the required 11ep.s to have an exceptional work programme 

approved to obtain the testimonies of these persons."' The Appellant argues that, given the 

witnesses' reluctance to testify and fear for their safety, it was only in August that the proffered 

witnesses agreed to meet with the Appellant's counsel, give their statements and testify before the 

Tnbuna!.31 The Appellant attaches to the Motion the redacted siatements of Witnesses PNJ and 

PN2, handwriuen by Lead Counsel on 26 August 2008. 1' The Prosecution responds that the 

Appellant fails lO show good cause for the delay and Iha! !he Motion should be dismissed on this 

basis alone.1l 

JO. The good cause requirement obliges the moving pany to show that it was not able to comply 

with Ille lime limit set out in Rule 115(A) of the Rules and that ii filed the motion as soon as 

possible after it became aware of the existence of the evidence sought to be admitted. 34 The 

Appellant does not explain when and under which circumstances he !eamed from John Martin 

Ndahiriwe about the proposed witnesses and why ii was not possible to obtain the information 

about their ability to tesllfy on the events at Ntarama earlier, either from John Martin Ndahiriwe or 

through the Appellant's own investigator. The Appellant further fails to explain why it was only 

two days before the hearing of the appeal that the Appellant's counsel was able to meet with the 

proposed witnesses. Absent this information, the Appeals Chamber cannot find that the Appellant 

has shown good cause for the late filing of the Motion. 

11. In any event, even jf the Appellant had shown good cause for this delay and assuming that 

the other admissibility criteria under Rule 115 of the Rules had been met, the proposed additional 

evidence could not have been a decisive factor in reaching the decision at trial. According to the 

proffered statements, both proposed witnesses staie that they did no! see MY authority, nor did they 

"Th, /'ro.ucutar v, lld,phons, fialtgd.lm/1,,a, Case No ICTR-IJ0.5Sll-1llll>is, Dc<;;Ston on Roqucsl 10 Admil 
AddiUonol !Mc!en0<, l Oc(ohe! 2008, pnra. S 
"Moti01'I, paras, 4, 18. 
"'Mouon, pilrB. S, 
,. Mo~on. pur••· 6, 7. 
"Mouon, para. 8. Tho Appel lane also n:quo.st, the Appeals Chamber co ~•ac the prnlocli>e meas\ll .. for the prof/crc,! 
wimc"'°'· Motion. p. 4. 
"Mouon. P"l'9. 9: Motion, Annoxos ! and ll. 
"'Ro.lJ)OflS<, para,. 3-6, 2~. 
"Em,nan..,/ Ndja([al>ohi,i Y. The Pros,cu/or, Cos< No, lCTR-01-71-A, Decision on tho Adm;.,;on of Add;t,onaJ 
Evidence, 4 April 2006, p. l, 
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hear anyone mention that the Appellant was present dllring the attack at the Ntarama o,,,J~~e 

of the proposed wilnesses stales that he had no knowledge of and did not hear anyone talking about 

a meeting in which the Appellant participated with lhe villagers or the conseiller de ,ecteur in 

Nrarama or in the smrnunding area between the lime lhe President was murdered on 6 April 1994 

and the beginning of the attacks in Ntarama.36 11,e Appeals Chamber notes that the Trial Chamber 

bawd the Appellant's conviction for the events at Ntarama on the evidence of four ?rosecution 

wimesses whom it found credible ond corroborative of each other to a ceruiin e~tent.37 At trial, the 

Defence "presented five witnesses who testified Iha! he was neither presc'Ilt nor involved in the 

attack at Ntarama Church",'" The Trial Chamber found that these testimonies carried limited 

weight.'°The proposed evidence does not add anything to the evidence of the Defence witnesses 

presented at trial. The Appeals Chamber further notes that !he Appellant does not present any 

argument in support of his submission that the testimonies of the proffered witnesses would also 

affect the credibility of the other witnesses and evidence relating to crimes commil!ed in 

Nyamirambo and Rushashi for which he was convicted by the Trial Chamber. The Appellant has 

therefore failed to show how the proposed evidence could have impacted lhe decision of the Trial 

Chamber. 

12. Finally, the Appeals Chomber notes that it need not consider the Appcllam's reqnest to have 

a roadmap of Rwanda admitted into evidence. The same request was already considered and 

granted dunng the hearing of his appeal.'" The present request is iherefore moot. 

PROSECUTION'S REQUEST FOR SANCI'IONS 

13. The ?rosecution submits that lhe Motion is frivolous and omounts to an abuse of process 

and requests the Appeals Chamber to impose sanctions, pursuant to Rules 46, 73(F), and 107 of the 

Rules." The Prosecution argues that the Appellant makes "extremely cur,ory. not 10 say non

existent arguments" and "leaves ii 10 the Respondent, and the Appeals Chamber. to imagine lhe 

relevance, credibility, and reliability of the evidence, as well as the potential impact on the verdict 

" Motion. Aalnexes I. !I. 
,. Motion, Anne, I. 
"Tri•I Judgomen~ par ... 3 n. 314. 
"Tnal /U(lgement, para. 3-09, 
"Trial Judgeman. paras. 313. With re,pect to Witne,so, NKZ and ZIH. the Trial Chombcr funhc, found that '·th• 
,na<l: involved• r,;gi, number of anackers ,nd rclugoo:,; moving obO\lt" and \hat ii wos "'thCTeforc qui le possible that 
'°"''""'" m•~ hove been pr,:se,,\ oven if~ or she was no\ o~ b~ these two wi<ness,:s." Trial ludgemcnl, para, ,w 
,. AT 28 Augusc 2003 p, 19. Atoadmop of Rwondo was admitled into evidence., E>.h,bn Nu D 79. 
" Respo,,,e. patllS. 27, 2~ Se, a!so Response, para. I J. 

Case No, \C\"R-01-74-A 29 October 200g 
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under appeal.•"' lt argues that, in addition to the fact that potentially relevant information, including 

the names of lhe proffered wimesses, is rt:dacteJ, and does not allow the Prosecution lO conduct any 

investigation ii might deem necessary,"lhe annexes to the Mocion are "'difficult to read. and 

sometime [sic] illegible" ... 

14. Rule 73(F) of the Rules provides that in addition to the sanctions envisaged by Rule 46. a 

Chamber may impose sanctions, which may include non-payment in whole or in part of the fees 

associated with a motion, ngoinst Counsel if Counsel brings a motion that is frivolous or an abuse of 

process. <l The Appeals Chamber has consistently held that the power to impose sanctions should be 

e~ercised cautiously." While the Appeals Chamber agrees with the Prosecution that the Motion is 

in poor condition. it finds no basis to conclude that the Motion is frivolous or abusive. The Appeals 

Chamber therefore does not consider that any sanctions against Counsel for Che Appelhmt are 

WII./Tanted. 

DISPOSITION 

For the foregoing reasons, the Appeals Chamber 

DISMISSES the Appellant's Motion in its entirety, and 

DENIES the Prosecution's request for non-payment of the fees associated with the Motion 10 

Counsel for the Appellant. 

Done in English and French, the English version being authoritative. 

'"''!•,•~ 
Done this 29th day of October 2008, " \ 
At The Hague, \lrudge Fausto Pocar 
The Netherlands. , ·l~siding 

"Response. pont, 10 
" R,,sponso, par•. 8. 
"Response, para. 7. 

I . bunal] 

" Th, Prostc•tor v. Gaspard Kany<JruMga. C.,o No, 1Cl"R-2002-7S-RI !bis, Decision on Roque« 1<1 Admic Additiooal 
Evideoco of I AuguSl 2008, l Sq,tember 200l!, para. 12, citing Ft,duwtd Nahimtiaa t< al. ; TM p,-,,,,c,,r,,,. Case No. 
JCTR-99•52-A, Dec.i,ion oo Hassan Ngeu", Molion Rcqoo,;ting lmmodiau, Aruon in R08f<1Cl of Allege<! Falsification 
or the Prosecul<lr', Roqueol for• fur1her E.u,ruiion of tho Rosn-ictivo Mea1'11re& of 12 Dccombe: 200S, 27 februory 
2006 (coofitlential). P""'· 12; Ferdinand Nalu""""' tt al ,. Th< Pro,ocumr. Case No, !C'TR-~-S2-A, Decision on 
llppollanl Joan,Bosoo B"'•yagwiu"s Motion fm Loa~ co Pt,scnc lldd.lUonal Evidence Pu"uant to Rut<, I 15, 5 M•y 
2006. para 10. 
" Th, Pros,cu/or v. Ga,pa,11 Kan:,,,n<klga, Case No. !CJ"R-2002-78-Rl lb,.,-, Dom,on on Request to lldmll Add,uoo.eJ 
Evidence of 1 Augu,t 2008. l Sepu,mbtr 2008. para. 12. 
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