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I8S/H
L. The Appeals Chamber of the International Criminal Tribunal for the Prosceution of Persans

Responsible for Genocide and Other Serious Violations of Imtemnational Humanitaran Law
Committed in the Territory of Rwanda and Rwandan Cilizens Responsibie for Genocide and Other
Such Violations Commitied in the Territory of Neighbouring States, betweert 1 January 1994 and
31 December 1994 (“Appeals Chember” and “Tribunal™, respectively) is seized of 2 motien to
admit addidonal evidence, filed confdentially by Frangois Karera {“Appellant”) on 28 August
2008." The Prosecution filed its response opposing the Motion on 16 September 2008,% and the
Appellant filed his confidential reply on § October 2008.”

2, As a preliminary malter, the Appeals Chamber notes that the Reply was untimely filed* and
that no good cause has been shown for such delay. Accordingly, the Appeals Chamber will not
consider the Reply.

BACKGROUND

3 On 7 Decemnber 2007, Triel Chember I convicted the Appellant of dwee counts of genacide,
exterroinalion as a crime against humanity, end murder a5 p crime ageinst humanity, and imposed a
single senlence of imprisonment for the remainder of his life,* The Appellant has appealed his
convictions and his sentence.® On 28 August 2008, the parties presented their oral arguments on Lhe
appeel af a hearing held in Arusha, Tanzania. At the gutset of the hearing, the Presiding Judge
informed the panies that the Appeals Chamber would render its decision on the Metion in doe

course, afler the completion of the briefing.’

4. The present Motion concermns, in panicular, the Appeliant’s convictions based on bis role in
the attack at Ntarema Church on 15 April 1994. The Trial Chamber found that at n meeting at the
Mierama sector office on 14 April 1994, the Appeliant prormased (0 provide secunly by banging

' Regiebie exirémement urgente de b Ddfense aux fine de prdsenier des didments de prewve supplémentaires, 28 August
2008 {“Molion™),

? Prosecutor's Response o Appellam Karora's “Requére Exirdmement Urgente de la Ddferse cux finr de Prédsenter des
Eifments de Preuve Supplémentatres, 16 Scplember 2008 (“Response™).

? Réptigue & lo Réporsé du Procurenr & la Requéee extrdmement urgenie de fo Ddfenre wux fins dy présenter des
Elfments g Prepve Spppiémentaires, & Oclober 2008 (“Reply™).

4 Pursuant to parsgraph 14 of the Practice Direction on Procedure for the Filing of Writien Submissions in Appeal
Pracocdings bofore the Tribunal, the moving party may Nle 2 reply 1o a respanse within fourteen days of the respanse.
The Prosacution filed s Response on 16 September 2008 Accordingly, the Appellant’s Reply was duc on 30
Seplember 2008,

* The Prosecutar v Franpois Merera, Cass No. ICTR-01-T4-T, Judgement and Sentence, 7 December 2007 {"Trial
ladgement™.

* Avis duppel de ko Défense, 14 Tamary 2008, para, 255; Mémaire d appel, T April 2008, p. 76.

? AT. 28 August 2008 p. 4,
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soldiers (o prolect the refugees.” 1t further found that on 15 Apeil 1994, the Appellant ercoureged a

greup of frerghamwe and soldiers o attack (he refugees at the Ntaruma Church instead of
providing the security he had promised’® and concluded that several hundred Tutsis were killed
during the attack.’! Based on these findings, the Tria} Chamber found that the Appellant commiteed
and instigaled genocide and exlermination ps a crime against humanity'? and instigated murder as a

crime apainst humanity."”
SUBMISSTONS OF THE PARTIES

3. The Appellant requests the Appeals Chamber 1o admit the evidence of two polential
witnesses, idantified under the psendonyms PNi and PN2, who he assens would prove that he is
innocent of the crimes for which he was convicted, in particular with respect to the events Lhat took
place in Ntaramz in April 19941 The Appeliant submits that Lhe teslimonies of Lhese wilnesses
would also alfect the credibility of the olher witnesses and evidence relating to crimes commined in
Nyamirambo end Rushaghi for which he was convicled by the Tral Chamber.”* The Appellant
argues that the proposed evidence “iotally contredicts the evidence adduced by the Prosecutor” and
cemsolidates Lhe entire defence evidence, including the alibi.’® He submits that the evidence is
“trustworthy, credible end mliable encugh (o prove that the Accused’s conviction 15 not justified""”

and that its exclusion would lead to a miscarriage of _iu.stir:.::,’3

6. The Appellant farther reguests the admission into evidence of a roudmap of Rwanda
comprising an enlarged and more delailed version of a map of Kigali prefecture which had already
been tendered into evidence as Exhibit D 77, as well as a roadmap already lendered as Exhibit F
13.

7. The Prosecution responds (hal the Motion should be dismissed.™® It submits that (he
Appellant fails to satisfy the threshold test of admissibility under Rule 115 of the Rules of

—

* Motion, pares. 1,2, 10, 11.

* Trial Judgement, paras. 246-254.
" Trial Judgement, paras, 252-315.
" Trial Judgement, pata. 115,

2 Trinl Judgement, pares. 541-544; 554, 557,
¥ 'Tpial Judgement, para. S50

" Mrotion, parss. 1, 10,

¥ Metlon, para. 3.

'8 Mption, paras. 11, 12,

1 Muotion, para, 13,

¥ Wiotion, para, 2.

* Motion, para, 13,

* Ragpanse, paras. 3, 28,
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Procedure and Evidence of the Tribunal (“Rules”).”’ In partcular, it contends that the proffered

evidence was available at wial end wes presented by the Appelant through other witnesses.”* The
Prosecution submits Lhat an analysis of the witness statements shows that the proMMered evidence is
inconsistent wilh some espects of the evidence given by olher withesses the Appellent cailed at
iral.? It cancludes 1hat even if the profered evidence had been adduced at trial, it neither could nor

would have been & decisive factor in the decision at trial,*
DISCUSSION

8. Rule 115 of the Rules provides a mechamsm for the admission of additional evidence on
appeal where 2 pamy 5 in possession of material that was not before the court of frst instance and
which is additional evidence of a fact or issue litigated at tial.” According to Rule 115(A) of the
Rules, the motion must be filed nol later than thily days from Lhe date for filing of the brief in
reply, uniess good cavse or, alter the appeal heanng, cogent reasons are shown for a delay. Rule
115(B} of the Rules provides that the additional evidence must not have been available al trial end
mus! be relevant and credible. When delermining Lhe availability at twial, the Appeals Chamber
considers whether the party tendering the evidence has shown Lhat il sought 0 make “appropriate
use of ell mechanisms of protection and compulsion available under the Statute and Lthe Rules of the
Intemational Tribunal to bring evidence [...] before the Trial Chamber.”™ Once it has been
determined Lhat the additional evidence meels these conditions, the Appeals Chamber will
determine in accordance with Rule 115(B) of the Rules whether the propesed addidonal evidence

could have bean a decisive factor in maching the decision at trial ¥

o In the present case, the Appellant filed his meply brief on 2 June 2008, making 2 July 2008
the deadline for the filing of any motion for additional evidence. The Appellant submits Lhat despite

¥ Response, paras. 12-25.

2 Response, paras, 16, 17.

2 Response, para. 18-

M Response, paras, 19-25.

B The FProsecutor v fldephonse Hategekimano, Case No, 1CTR-OO55B.RINbGis, Docision on Request to Admut
Additional Ewidence, 3 OQctober 2008, para 5 Mikeell Muhimang v The FProsecuior, Case Mo, [CTR-951B-A,
Decision on the Appellant's Reguest lo Admil Additional Evidence Pucsuant to Rule 115 of Ihe Rules of Procedurs and
Evidencs, [2 Januwary 2007, para. 5, The Prosecuror v, dephonse Hatepekimang, Case No, TCTR-00-55B-H1 16dr,
Decizion on Request 1o Admit Additonal Evidence, 3 October 2008, para. 5,

®The Prosecutor v. lidephonse Haregekimane, Case Mo, IWCTR-00-55B-E11bis, Detision on Request .o Admit
Additional Evidence, 3 October 2008, para. 51 Ferdinond Nahimara ef al. v. The Prosecutor, Case N ICTR-90-52-4
Diecigion on Appeliant Jeen-Bosco Bareyagwiza's Molions for Leave 1o Presenl Additional Bvidence Pursuant to Rule
115 of the Rules of Proccdure and Bvidence, § December 2006, para, 3, queting The Prosecuior v Andre Miagernira et
af,, Case Mo, ICTR-0%.45-A, Decision on Prosécoton Moton for Admisston of Additional Bvidence, 10 Decomber
2004, para 9 (internal citations obuied].
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pumergus investi pations and searches, he was unable 10 contact the proffered witnesses earlier,

conlends that when an investgator in a different case, John Martin Ndshiriwe, informed the
Defence of Lhe possibility to contact persons whose testimonies would be relevant to the
Appellant’s case,” his counsel took the required steps in have an exceplional work programme
approved lo obtain the testimonies of these persons. © The Appellant argues that, given the
witnesses' reluctence to lestify and fear for their safety, il was oniy in August that the proffered
witnesses agreed to meet with the Appellant’s counsel, give their statements and testify before the
Tribunal.?' The Appellant attaches to the Motion the redacted siatements of Wilnesses PN and
PN2Z, handwritten by Lead Counsel on 25 August 2008.% The Prosecution responds that the
Appellant fails to show good cause for the delay and Lhat the Motion should be dismissed on this

\ m
basis along.

10.  The good cause requirement obliges the moving parly to show that it was not able Lo comply
with lhe time limit set out in Rule 115(A) of (he Rules and that it filed the motion as soon as
possible after it became aware of lhe existence of lhe evidence sought to be admitted.* The
Appellant does niot explain when and under which circumstances he learned from John Manin
Ndghirfwe about the proposed wilnesses and why it was not possible o obtein the mformation
about their ahiltty 1o testify on the events at Ntarama earhier, either frorm Jehn Manio Ndahiowe or
thmugh the Appellant’s own investigator. The Appellant further fails to explain why it was only
two days before the hearing of the appeal that the Appellent’s counsel! was able to meet with Lhe
proposed witmesses. Absent this infermation, the Appeals Chamber cannot find that the Appellant
hag shown pood cause for the late filing of the Motion.

11, In any event, even if the Appellant had shown pood cause for this delay and assoming that
the other admissibility critena under Rule 115 of the Ruoles had been met, the pmoposed additional
evidence could not have been a decisive factor in reaching the decision at thial. According 10 the

proffered statements, both proposed witmesses staie Lhat they did oot see any authority, nor did they

¥ The Prosecutor v. Hdephonse Hategeklmana, Case No. ICTR-00-55B-K11bis, Decision on Request 10 Admit
Additional Bvidence, 3 Oetober 2008, para. 5

 Mgtion, paras, 4, 18,

** Malion, para. 5.

¥ Motion, puras. 6, 7.

# Motion, para. 8. The Appellant also requests the Appeals Chamber 1o grant the protective measwres for the proffercd
wilnesses. Motion, p. 4.

¥ Mation, para. 9 Motion, Anmexes I and 11,

* Response, paras. 3-6, 28,

¥ Frnmgrnue! Ndindabahizi v. The Prosecuior, Case No, ICTR-01-71-A, Decision on the Admission of Additional
Evidence, 4 April 2006, p. 3,
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hear anyone mention that the Appellant was present during the atiack at the Ntarama Church, ™ One
of the proposed withesses states Lhat he had no knowledge of and did not heer anyone lalking about
2 meeting in which the Appellant participated with the villagers or the conseiller de secteur in
Nrarama or in the surrounding arca between the time the President was murdered on 6 April 1954
and the beginning of the anacks in Nizrama.” The Appeals Chamber noles that the Trial Chamber
based the Appeilant’s conviction for the evenls at Ntarama ont the evidence of four Prosecution
wimesses whom it found credible end coroborative of each other to a cenain extent.” AL trial, the
Defence “presented five witmesses who testified that he was neither present nor involved in Lhe
attack at Niarama Church”, *® The Tral Chamber found Lhat these testimonies carried limited
weight. ™ The proposed evidence does not add anything 1o the evidence of the Defence wilnesses
presented at tdal. The Appeals Chamber further notes that the Appellant does not present eny
argument in support of his submission that the testimonies of the proffered witnesses would alse
affect the credibility of the cther wilnesses and evidence relsling (o crimes committed in
Nyamirambo and Rusheshi for which he was convicted by the Trial Chamber. The Appellant has
therefore failed 0o show how the proposed evidence could have impacted the decision of the Trial
Chamber.

12.  Finally, the Appeals Chamber nistes that it need not consider the Appellant’s request (o have
a roadmap of Rwanda admitted into evidence. The same request was already considered and

granted during the hearing of his appeal ® The present request is therefore moot.
FROSECUTION'S REQUEST FOR SANCTUONS

13.  The Proseculon submils that the Maotion is frivolous and emounts 10 an abuse of process
and requests the Appeals Chamber to ympose sanctions, pursuant t Rules 46, 73(F}, and 107 of the
Rules.” The Prosecution argues thal the Appellant makes “exmemely cursory, not o say non-
existent arguments”™ and “leaves il to the Respondent, and the Appeals Chamber, to imagine the

relevance, eredibility, and reliability of the evidence, as well as the polential impact on the verdict

B Motion, Annexes I, I,

* pdotion, Amnex 1,

7 Trial Judgement, paras. 313, 314,

M Trial hedgement, para. 35,

# Trial Judgement, parss, 313, Wilh respest to Witnesses NKZ and ZIH, the Trial Chamber further found tha “the
ateck involved a hegh number af atackers and rcfugees moving about'” and that i wes "'therefors guile possible that
sOmMeont Toay have boon present oven if e oF she was nol obscrved by these two wilnesscs.” Trial ludgemend, para,
s,

* AT 28 August 2004 p. 19, A roadimap of Rwenda was admitted into evidence as Exhibit No. D 79.

" Rosponse, paras. 27, 28. See alse Response, para. L]
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under appeal ™** It argues that, in addition 10 the fact that patentially relevant information, including

the names of the proffered wimesses, is redacted, and does not allow the Prosecution 1o conduct any
investigation it might deem necessary,the ennexes (o the Motion are “difficult to read, and

sometime [sic] illegible”

14.  Rule 73(F) of the Rules provides that in addition to the sanclions envisaged by Rule 46, a
Chamber may impose sanctions, which may include non-payment in whele or in part of ihe fees
associated with a motion, agmnst Counsel if Counsel brings a motion that is frivolous or an abuse of
pmce.ss.“ The Appeals Chamber has consistentiy held that the power (o impose sanctions should be
exercised cautiﬂusly.‘ﬁ While the Appeals Chamber aprees with the Prosecution that the Motion is
jn poor conditicn, it finds no basis w conclude that the Motion is frivolons or abusive. The Appeals
Chamber therefore doss not consider that any sanctions against Counse! for the Appellant are

warranted.

DISPOSITION
Far the foregoing reasons, the Appeals Chamber

DISMISSES the Appellant's Motion in il entitely, and

DENIES he Proseculion's request for non-payment of the fees associaled with the Motion to
Counsel for Lhe Appellant.

Done in English end French, the English version being authorilotive.

Done Lthis 29th day of October 2008, 'y M
At The Hague, s\ iudge Fauslo Pocar

The Netherlands. \{! N | & f\’im, siding

* Response, para. 8.

[ . rihlll'lﬂl]
REEPDHS-I:, para. T

 The Prosecutor v. Gaspard Kanyarukiga, Case Mo, ICTR-2002-78-R1 1bis, Decision on Bequest wo Admit Additional
Evidence of | August 2008, | Scptember 2008, para. 12, citing Ferdinand Nahirmana ¢t al. v. The Prusecutor, Case Ne.
ICTR-59-52-A, Decision on Hassan Mgeze's Motion Requoesting Immediate Action in Respect of Alleged Falsification
of the Froscculor's Reoquest for a Further Extonsion of the Restrictive Measures of 12 Docomber 2003, 27 February
2006 feonTidemiald, para. 12: Ferdinand Nokfmare e gl v The Prosecuror, Case Mo, ICTR-99-32-A, Decisicn on
Appellant Jean-Bosco Barayagwiza's Motion for Leave 10 Present Additional Evidence Pursuant to Rule 115, 5 May
2005, para. 141,

* The Prosecuior v. Gaspard Kenyerubkiga, Case No. ICTR-2002-78-R11bis, Decision on Fequest to Admil Additional
Evidents of 1 August 2008, 1 Seplember 2008, para. 12.

‘"
Sy i

*“* Response, para, 10.

Cage Np. [CTR-D1-74-A 3 28 Ociober 2008






