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INTRODUCTION 

L On 22 September 200/!, the Trial Chamber granced, in part, Che Defence motions 
pe,iaining to the Prosecution's Rule 68 disclosure obligations and held chat che Prosecution 
had violated its obligations under Ruic 68 of the Rules of Procedure and Evidence ("the 
Rules") in respect of several documents containing exculpatory material. Consequently, the 
Chamber ordered the Prosecutor co immediately disclose to the Defence in un-redactcd 
format all the documents listed in confidencial annexes 2 and 3 attached to Che aforesaid 
Decision.1 

2. In a Motion filed on JO September 20082, Che Prosecution submits thal all the 
statements contained in confidential annex 3 have already been disclosed to the Defence in 
un-redacted format on 29 February 2008 with Che exception of the statement of Wicne.ss 
ANU. The l'rosecution lherefore requests the Chamber to vary its Decision which ordered it 
to disclose the aforesaid statements. The Prosecution further requests the Trial Chamber to 
deem the statements disclosed on 29 February 2008 as having been disclosed pursuant to its 
Decision of22 September 2008. The Defence teams did not respond lO the motion. 

3. The Prosecution also submits lhal this is che first time that the Chamber has made a 

finding of a violalion of its Rule 68 disclosure obligations in this case. Therefore, the 
Prosecutor avers that it has never been found to have "persistently viola1cd" its disclosure 
obligation> under Rule 6R as is staled in paragraph 59 oft he said decision. 

DELIBERATIONS 

4. The Chamber acknowledges that on 29 February 2008, the Prosecution disclosed a 
total of 140 statements containing about 3000 pages pursuant lo the Chamber's Order of 
4 February 2008 which required the Prosecution to review the documents in its possession 
and to disclose all exculpatory macerial to the Defence by end of February 2008. The 
Chamber fu!1her finds that che statements listed in Annex 3 of its Decision of 22 September 
2008 were contained in that disclosure except the statement of Prosecution Witness ANU. In 
light of this detcnnination, the Chamber therefore varies its Decjsion of 22 of September 
2008 wh,ch ordered the Prosecutor co disclose all the statements contained in confidential 
annex 3 appended to the said decision. Consequently, the Chamber deems the Prosecutor's 
disclosure of29 February 2008 to be in compliance wilh its Decision of22 September 2008. 

5. With respect to the Prosecution's second argument regarding the Chamber's finding 
of a "persistent violation" of Ruic 68 obligations, th~ Chamber recalls that Rule 68(A) 
requires the Prosecution to disclose co the Defence as soon as is p~acticab/e, any material, 
which in the actual knowledge of the Prosecutor may suggest the innocence or mitigate Che 
guile of the Accused or affect the credibility of l'rosecucion evidence. The Chamber notes that 
timely disclosure of exculpato')' material is of cardinal importance in achieving the purposes 
underpinning Rule 68. The Rule requires vigilance on the pal1 of the Prosecullon. ln thal 
respect, where che Prosecution receives into its custody information ur material of an 
exculpacory nature, but fails to disclose it in a timely manner, the violation commences at the 
time of receipt of the information and persists uncil proper disclosure takes place pursuant to 
Rule 68. The Prosecution cannot, in those circumstances, be heard to say that he was 
unaware that the documents were in its possession. fhe Chamber holds that the impo!1 of its 

1 Sec Pros«"'"' , NdindiUy,mam, ct al Deci,ion on Defence Motions Alleging Viola,ion of lho Pro.socu\or", 
Disclosure Obhgatwns Pur,;uant to Rule 6M. filed on 22 Scpl<mber 2008, 
' Prosecutor's Motion Pur,;uant to Rules 54 and 73 to Vary \he (],amber"s Order Concerning the Prosecutor's 
Ruic 68 Discloour< Obligation,, filed on 30 September 2008 
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finding m Paragraph 59 is in accordance with the emphasis !hat R.,le 68 places on timely 
disclos re. Therefore, it 1s irrelevant whether the Chamber's dccisio•· of 22 September 2008 
was th first time that the Chamber found the Prosecution to ha·,c violated its Rule 68 
di,clo.s re oblLgation. The Chamber finds that the Prosecution submi •,sion on this issue lacks 
merit a ,dis therefore di~m,ssed. 

FOR 11:IE ABOVE REASONS, THE CHAMBER 

GRAI'> rs ihc Motkm in part 

V ARIJ .Sits Dedsion of22 September 2008 accordingly: 

DISM SSES the Motion in all other respects. 

A rush, 24 October 2008 

RC/v 1'---
~ le Silva 
Presid· 1g Judge. 

[Seal of the Tribunal] 

Seon ~:i Park 
Jud.:e 




