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1. On 25 Januaty 2008, the Prosecutor closed his case. On 6 March 2008, the Chamber
inviled the parties to make submissions on various matters perlaining lo the management of
the Defence case pursuant to Rule 73fer of the Rules of Procedure and Evidence and issued
Further retated orders to each Defence ledm.

2. By an Order dated 30 July 20087 The Chamber addresscd 2 waming to Joseph
Nzirorera's Counsel, because none of the three Pre-Defence Briefs’ submilted complied with
its orders under Rule 73fer (B). The Chamber ordered Nzirorera to comply no later than 13
August 2008,

3 On 13 Aupust 2008, Joseph Nzirorera (iled his fourth Rule 73fer submisgion.* Il
included a list of 229 witnesses, designated by a pseudonym, in intended order of appearance.
It referred to the specific paragraphs in the Indictment thal the testimony of each wilness
would address. 1t provided time estimates for the examination-in-chief of each witness. The
total duration of direct examination was estimated (0 be 449 hours, representing around 75
trial days (6 hours per trial day).

4, Cn 8 September 2008, following a Decision dated 27 August 2008, Joseph Nzirorera
filed hig filth Rule 73fer submission, which included an updated witness list and summanes
of anticipated testimonies of his potential witnesses in a conlidential Annex.® listing 2 total of
227 witnesses. In both filings he indicated that he would call 180 witnesses over 180 trial

days and adduce the witness statements of the remaining witnesses under rule 924is.

DELIBERATIONS
Time allocavion and Reduction of the witness list
5. The Trial Chamber has a duty to manage the trial. Anticle 19 of the Statute specifically
tequires the Trial Chamber to ensure that (he trial is fair and expeditious and that proceedings
are conducted in accordance with the Rules of Procedure and Evidence, with Full respecl for

the rights of the accused and due regard for the protection of viclims and witnesses. Rule

‘ The Prosecutar v. Edouard Karemera, Mathien Ngirumpatse and Joseph Nzirorera, Case No. ICTR-98.

44-T, {« Karemera et al. »), Reconzidération de la Déewsion du 27 févricr 2008 telative 3 12 reprise du procés et
au commencement de la présentation des mayens de preuve 4 décharge, T, & March 2008.

: Karemera el al . Order to Joseph Nzirorera on the Presentation of his Defence Evidence, TC, 30 July
2008,
! Joseph Mzirorers's First Rule 73ter Filing, filed on 31 March 2008 Joseph Wzirorera’s Second Rule

Tater Filing, Gled on 24 April 2008 and Joscph Nzitorera’s Third Rule 73ter Filing, filed on 2 June 2008,

* Jaseph Nzirotera's Fourth Rule 7Mer Filing, filed on 13 August 2008.
: Karemera of al., Decision on Joseph Nzirotera's Mation for Extension of Time, TC, 27 August 2008,
* Joseph Neirorera®s Fifth Rude 7ter Filing, fiied on 8 September 2008, Confidential Annex to Joseph

Nzirorera's Fifth Rule 73ter Filing, filed on 8 September 2008
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73ter, describes some of these management powers and allows the Chamber to order the
Dcfence o shorlen the estimated length of the examination-in-chiel for some wilnesses and
to reduce the number of witnesses, if it considers that an excessive numiber of witnesses are
being called to prove the same facts. It also provides that aller the commencement of the
Defence case, the Defence, if it considers it 1o be in the intercsts of justice, may move the
Trizl Chamber for leave to reinslate witnesses or to vary its decision as to which wimesses to
be calted.

6. These rules have been applied in both ad Aoe International Tribunals from time (o
time. It has already been decided that a principle of basic proportionality, rather than a strict
principle of mathematical equality, gencrally govems the relationship between the time and
witnesses allocated to the two sides.”

7. The Chamber recalls that the Prosecution called 29 withesses over 170 trial days, and
in addition adduced written statements pursuant to Rule 92bis from a number of witnesses as
well as documentary and other exhibils to prove its case against all three defendants. The
Charmber has already considered the time and number of witnesses for the other accused. The
intended number of wilnesses in Nzirorera's filings is mot cven remolely propodtional,
especially in light of the fact that the burden of proof is en the Prosecution and never shifls to
the Defence.

8. A teview of the witness summaries anpexed to the submissions made by Joseph
Nezirorera under Rule T3rer, reveals that an excessive number of wilnesses are being called to
prove the same facts. Some blatant examples include listing more than 15 proposed witnesses
to testify that no mecting was ever held al Nzirorera’s mother's house and related matters;
and about 10 to testify about the convoy deparling Kigali on 12 April 1994 and rclated
matters. The Chamber has considered the complexity and vanety of the issues to be
addressed in the context of the wilness summarics provided and concludes that a wilness hist
of 55 witnesses including Nzirorera would be more than adequate to present his case.

9 [n terms of the duration of witncss testimony the Chamber notes that the average time
allocated for examination-in-chief is just less than 2 hours per person.” This is in accord with
the Chambers cwn assessment of an average time, recognizing that some will be longer and
some shorter. In assessing the time for cross-examination the Chamber assesses cqual time
plas a 15% for reexamination and contingencies. In these circumstances the Chamber

cslimaies that 55 witnesses could testify in 42 days and will round this up to 45 days. The

! The Prosecutor v. Maser E'J'r!'r: Case No. {T-03-68-AR73.2, Interlocutory Decision on Length of
[}Eﬁ:not Case, AC, 20 July 2005, para. B

The method of caloulation I::emg 449 (estimation of the total durahion of dircet examinanen) divided by
229 {number of intended witnesses).
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Chamber is of the opinion that this allotted time 15 sufficient to allow Joseph Nzirorera a fair
opportunity o present his ¢ase.

10. The Chamber recalls that Rule 73 (A} prescribes that a Trnai Chamber may grant
certification to appeal an interlocutory decision if it involves an 1ssue that would significantly
aflect (he fair and expeditious conduct of the proceedings or the outcome of the tral, and for
which, in the opinion of the Trial Chamber, an immediate resolution by the Appeals Chamber
may matenially advance the proceedings. The Chamber considers that the limitation of the
length of time and of the number of witnesses allocated 1o the Defence case are indisputabiy
issues that may affect the faimess and expeditiousness of the trial, and that an immediate
resolution of those issues would advance the proceedings. In these circumstances in the
interests of justice and expediting the process, the Chamber hereby propric motu granis

Joseph Nzirorera certification to appeal this Order, if he wishes to.*

Evidence in the form of writlen statements

M. The Chamber further notes that Joseph Nzirorera repeated, lhat he intends to submii
more than 40 written statements 4 few of oral testimony, under Rule 92his. Filings under
rule 92bis require orders, and Nzirorera has already applied fot 925:s orders on a statement
by statement basis. The Chamber considers that this would unreasonably and unnecessarily
increase the work of the Chamber and any party that may wish to respond. Consequently, it
directs that applications for adducing statements under Rule 92bis be made in one
application, The Chamber will direct the Registrar that fees for additional filings are denied
unless cause is shown. It would also be consistent with the 73ser orders of the Chamber that

such applications be made forthwith.

? The Chamber takes natice that an 29 Seplember 2008, Jaseph Nzirorera filed a Joinder in Ngirumpatse

Application For Certification to Appeal the Decision issued on 17 Scpleraber 2004, ordering limitation ol his
wilness lisl, . ..
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FOR THESE REASONS, THE CHAMBER 3% Dg—{b

1- ORDERS Joseph Nzirorera to file the final list of appearance of his witnesses,
reduced to approximately $5 witnesses Afting within a 45 trial days’ length of
lime as soon as possible and in any case no later than 7 November 2008,

il- ORDERS Joseph Nzirorera to file his application for admission of all his intended
written statements in lieu of oral testimony under Rule 92bis as soon ag possible
and in any case no later than 7 November 2008; and

I1i- DIRECTS that the Registrar deny payment of fees associated with any additional
filing for a specific written statement under Rule 92bis, unless cause 1s shown.

IV- GRANTS Joscph Nzirorera the certification 1o appeal this Order to if he wishes 10

do s0.

Arusha, 24 October 2008, done in English,
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Dennis C. Gherdao Gustave K
Presiding Judge Judge Judge
{abscnt during sipnature) {absent duting signature)
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