ICTR~00-58=-1
ARt 68002

gamaﬁnal C:m%nal?zé al for Rwanda Pm

Trbunal pénal intermatianal pour le Rwanda

—

TTRCIFL MADTIRS
MATEHA LSS

OR.: ENG

TRIAL CHAMBER I1
Before Judges: Asoka de Silva, Presiding
Taghrid Hikmet
Seon Ki Park
Registrar: Adama Digng

Date: 23 October 2008

b el

The PROSECUTOR
Y.

Augustin NDINDILIYIMANA
Auppustin BIZIMUNGU
Frangois-Xavier NZUWONEMEYE
Innocent SAGAHUTU

Cuse No. ICTR-0-56-T

—_
Sy

SEDIEY

DECISION ON THE PROSECUTION’S OBJECTIONS TO EXPERT WITNESSES
LUGAN AND STRIZEK

Rule 94 bis of the Rufes of Procedure and Evidence

—

Office of the Prosecution:
Mr Alphonse Yan

kr Moussa Sefon

bAr Sepgun Jegede

Mr Lloyd Sirickland

Mr Abubacarr Tambadou
Mz Felistas Mushi

Ms Faria Rekkas

Ms Marlize Keeter

Counsel for the Defence:

Mr Gilles St-Laurent and Mr Benoit Henry for Augustin Bizimungu

Mr Christopher Black and Mr Vincent Lurquin for Augustin Ndindiliyimana
Mr Charles Takv and Ms Beth Lyons for Frangois-Xavier Nzuwonemeye
Mr Fabien Segatwa and Mr Seydou Doumbia for Innocent Sagabhutu




00|

Decision on the Prasecution s Ofjections io Expert Wilnesses Lugan and Strizek 23 Orraber 208

INTRODUCTION ,

l. The Defence case for the Accused Sagahutu is scheduled o begin on 20 October
2008, On 24 July 2008, the Defence for Sagahutu filed Mr. Bemard Lugan’s expert report.
On 6 August 2008, the Prosccution filed a notice under Rule S4bis (B) of the Rules of
Procedure and Evidence {"Rulcs™) in which it opposed Mr. Lugan's qualilications as an
experl, urged the Trial Chamber to reject the pmpu&ed expert repont, and indicated s
intention to cross-examine Mr. Lugan, should he testify.' On 11 August 2008, the Defence
replied to the Prosecution motion, affirming the relevance and substance of Mr. Lugan’s
testimnny,z

2. On 14 August 2008, the Defence for Sagahutu filed Mr. Helmut Swizek’s expen
reporl. Om 22 August 2008, the Prosecution filed a similar notice objecting to Mr. Strizek’s
expenise, requesting the Chamber to reject Mr. Slrmek s expert report, and indicating its
intention to cross-examine the witness should he testity.” On 26 August 2008, the Defence
replied to the Prosecution Motion, affirming the relevance and substance of Mr. Strizek's
testimony.*

SUBMISSIONS
Witness Lugen

3 The Prosecution contends that Mr, Lugan's proposed lestimony is {melevant (o the
allegations against Sagahutu and is therefore unhelpful in assisting the Chamber to discover
the truth. The Prosecution also submits that Mr. Lugan is not properly qualilied o testify in
military maters. The Prosccution claims that Mr. Lugan does not have a sulficient
background in military matters, as evidenced by his treatment of such matters in his repon.
according to the Prosecution, Mr. Lugan ipnores known facts and fails 1o address key
questions. In addition, the Prosecution contends that iMr. Lugan is not qualihed to estify on
legal issuss, which he incorrectly comments on throughout the report.

4, The Sagehutu Defence responds that Mr. Lugan's testimony covers malters which are
crucial for his case. It submils that Mr. Lugan has military experlise and references all of the
conferences he has attended as well as his relevant research. The Defence also contends that
Mr. Lugan is qualilied, using “notions of law™. to make scientific assessments of avaitable
facts and w draw historical conclusions.

Withess Strizek
5. The Prosecution requests the Chamber to reject Mr. Strizek as an expert wilness on

two grounds, First, that the expert report fails to identify a specific, usefui task to be
accomplished by Mr. Strizek’s testimony. Secondly, the Prosecution submits Lhat Mr. Strizek

! Ohrervalions dn Procurcur aur Fine de Rejer du Ragport de Monsieur Bermard Lugan, Historien, ™ filed an 6
August 2008,

! Repligue aur “Observalions du Provurewr aux Fins de Rejel du Rapport de Monstewr Bernard Lugan,
Hizeorien,™ flled on 11 August 2008,

Y Olservations du Procurenr aux Fint de Refer dhie Happart dy Monxienr Helmad Sérizek, Historizm et Homme
ae Lettees, ™ filed on 22 Augest 2008,

* Repligue aux “Observations ou Procarewr cur Fins e Rejet dn Roppors do Monsienr Helnnd Strizek,
flistarien et Homme de Letires, ™ filed on 26 Augast 2008,

FProzecutor v. Augucrin Naindiliyimana, Augustin Bizinunge, Fraageis-Yavier SNoawonemeye, Innacent 7
Sagahury Cose Ma, fCTR-2000-536-T
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does not have any expertise on military and judicial matters. The Frosecution argues Lhat the
witness himsel{ has admired his lack of knowledge in these areas and mercly ries o rely o
the reporl of another expent witness. The Prosecution further submits that the testimony of
Mr. Strizek is merely duplicative of that provided by Mr. Bernard Lupan and should be
denied for that reason.

6. The Defence replies that Mr. Sirizek’s testimony is relevant to issuves of gpeopolitics,
military cooperalion, and social and diplomatic conditions in Rwanda and is essential for
ascenaining the truth regarding the charges against Sagahutu. He also argues that experl
wimesses Mr, Strizek and Mr, Lugan have clearly defined, individual mandates. The Defence
submits Lhat Mr. Strizek has acted as an expert on military issues for the Tribunal for five
years and that the Chamber has already recognized his importance as 4 witness, as evidenced
by a 26 May 2008 decision permitting his testimony by video link.

DELIBERATIONS

Expert Witoess Testimony

7. While Rule 94bis of the Rules provides (he basic procedural framework for the
admission of expert reports, it does not provide the subsiantive legal standards applicable to
the admission of expert testimony. The Chamber has discretion in deciding whether and
under what circumstances to allow the admizsion of expert testimony and how to assess the
reliability and probative value of expert evidence.” [n making a delermination on the
admissibility of expert evidence, olher Trial Chambers have evaluated the qualification of
experts, the relevance and probative valuc of expert testimony and the appropriate scope of
that testimony pursuant to Rule 89(C) of the Rules.®

8 Recently, in the Karemera case, the Chamber drew on the jurisprudence 1o enumerate
a fivg-part test for the admission of experl testimony: (i) the Chamber must decide, in its
discretion, that it is necessary 10 hear an experl on a panticular issug; (ii} the witness must be
an expert; (iii) the wimess statement/report must be reliable: (iv) the witness statement/repon
must be relevant and have probative value, and (v) the contents of the wilness
statementreport must fall within the expertise of the witness.”

Qualification of a Withesy as an Expert

¥ prosecutor v Gackmbing, Case Mo, ICTR-2001-84-T, [Decision on Expert Wilness for the Defence (Rules 54,
73, B9 and 948 of the Rules of Procedure and Evidence} [1C), 11 Novamber 2003, para ¥ {11 November
M3 Gacumbiiyf Degision')y, Nokimana e of v Prosecitor, Case No. [(CTR-99-52-A, Judgement (AC), 2%
Movember 2007, para. 199,

¥ Frosecutor v Bizimungs ef ot , Case Mo, WCTR-99-50-T, Deeision on Casimir Bizimungu*s [rgent Motion for
the Exciusion of the Report and Testimony of Dec Sebahire Mbonyinkebe (Rule 82(C)) (TC), 2 September
2005, pars, 10 {"2 September 2005 Sizivmngu BXC) Decision™); Prosecuior v Sizimungu el of . Case No.
ICTR-99-50-T, Decision on the Admissibility of the Expert Testimony of Dr. Binaifer Nowrojee (TC), & July
2005, paras. 13 - 16 (Y8 July 2005 Bizimungs Dacision™).

T Proseeutor v Karemerg of al, Case No. ICTR-98-44-T, Decision on Proseculion Progpective Fxperts
Witnesses Alison Des Forges, Andre Guichaoua snd Binaifer Mowrojec (TC), 25 Oclober 2007, para. 18 {23
Oewber 2007 Karemere Decision™), Proseculor v. Kavemera g af, Case Mo, 1CTR-9844-T, Decisicn on
Joseph Mzirorera's Motion to Preclude Testimony by Charles Mampaka {TC} 26 Sepiember XHI7, para. 8.
Though the substance is viraally the same, the 25 October 2007 decision lays oul a five-part test, and the 26
Seplemmbear 2007 decision lays oul a forur-par test, most likely without any intended chanpe in subslance.

Prosecutur v Augtissin Vdinditiyimana, Aupstin Bizimungh, Frongois-Xevier Noinwongmeve, fonocent u7
Sergehurn. Cease Mo, JCTR200056-T
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9. The Chamber has the discretion to determing who is qualified W testify as an expert.”
The Chamber must be satisfied that the wilness possesses “a relevant, specialized knowledge
acquired through education, expertise, or wraining in his proposed field of expentise.”” This
determination is based solely on the credentials of a specific individual. Moreover, experts
must be impartial end provide their testimony “with the wtmost neutrality and with scientific
objectivity.”'"

0. The Chamber notes that Mr. Lugan has extensive gualilications in the areas of history,
politics and military affairs. Derween 1972 and 1983, Mr. Lugan was a professor of African
and Rwandan history at the Mational University of Rwanda. In 1976, he received a doctoral
degree [rom the University of Aix-en-Provence where he wrote a thesis on the pre~colonial
Rwandan exchange econeomy. He reumed (o Rwanda in 1977, where he became the head of
the history department at the Mational University of Rwanda, He wrote angther doctoral
thesis in 1983 at the University of Aix-en-Provence concerning rural life in ancient Rwanda.
Since 1933, he has been an Associate Professor of African history at the University of Lyan
II1. Mr. Lugan has also becn a lecturer at the Center of 11igh Military Studies of Faris, the
Institute of High Studies of the Nalional Defence of Paris, the College fnterarmies de
Diefense and the Military Academy of Zaragosse. In addition, Mr. Lugan has published five
bovks and a multitude of anticles in academic reviews regarding various topics on Kwanda.
The Chamber finds that Mr. Lugan's education and experience qualify him as an expent in
history, politics and military affairs in relation to the events of 1994 in Rwanda.

[1.  The Chamber notes that Mr. Strizek has exlensive qualilications in geopolitical issues,
including those of a developmental, diplomatic and social nature. Beginning in 1930, he
worked in Rwanda first a5 the Economic Counselor with the Delegation of the Commission
of the European Communities in Kwanda, then as pan of the Evaluation Unit of the German
Ministry of Cconomic Cooperation and Development. From 1987 to 1989, he worked on
German cooperation projects in Rwanda and Burundi. Since 1992, Mr. Strizek has conducted
research studies on the Great Lakes of Cenlral Africa, publishing three books and a dozen
articles on the political situation i Sub-Saharan Africa, including Rwanda, In 1996, he
obtained a doctoeat degree from the University of Hamburg for his thesis which studied the
failed democracies of Rwanda and Burundi following their independence. The Chamber finds
that Mr. Strizek’s education and experience qualify him as an experl on issues of geopolitics
in the Great Lakes region, developmental issues in Bwanda, as well as diplomatic and social
relations relevant to the Chamber’s understanding of the evens that unfolded in Rwanda in
1944,

Reliabiling. Relevance, Probative Value and Scope aof Expert Testimony

2. Subject to Lhe Chamber’s observations below on to the scope of the expert reports, the
Chamber has no diMiculty in finding that the reports prepared by Mr. Lugan and Mr. Smizek
arc prima facie rcliable, There is ne question that the reports emanate from proper custody
and are of proper authorial pedigree and that they only contain the dona fide opinions of the
owo expers. For the limited purpose of their admissibility therefore, the Chamber finds that

§ Fackmbitsi v, Prosecufor, Case Mo, [CTR-2001-64-A, Judgement {AC), 7 July 2006, para. 31.

i 25 Cetober 2007 Karemera Decision; Prosecuror v. Bagesora er al,, Case Mo, ICTR-9841-T, Oral Duecision
on Defence Motions Challenging the Qualification of Experl Wilness Dr. Alison Des Forges (1), 4 Scptember
2002 ¢4 September 2002 Bogosora Decision™).

111 November 2003 Gacumbitsi Decision, para, 8.

Prosecuior v Augustin Ndindiliyimand, Augestin Bizimungd, Frasgois-Xavier Nopwonemepe, THnocenf 47
Sagabutn. Case Mo, JOTR-2000-56-T
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13.  The admission of expert testimony must meel the standards of relevance and
probative value contained in Rule 8%(C) of the Rules. Specifically, expert wstimony is
relevant if it enlightens the Chamber “on specific issues of a technical nature, requiring
specialized knowledge in a special field” and assists the Chamber in “understanding the
evidence prescnted or in determining a fact in issue.”' In addition, an expert wilness cannot
express opinions on ultimate issues of fact, as “[o]nly the Chamber, as the linder of fact, is
competent to make a judicial determination on the ultimate issues in the case™?

lhe reports are reliable."”

14, Inassessing the utility of an expert, the Appeals Chamber has slated that the Chamber
must focus on the ability of the expert wilmess 1o contribute 10 the partjcular case at hand.'*
Therefore, it is not relevant whether an individual has been recognized as an expert in other
trials, and “the same person might be qualificd as an expert in one case and not in another.™”

15, The testimony of an expert witness is only admissible “to the extent that the wstimony
comes within the scope of the witness's expertise.” " The Chamber can specify the
appropriate scope of experl testimony and prohibit the expert rom testifying cuside of that
scope." In addition, the Chamber can intervene and limit the testimony of a witness during
the course of the trial if the testimony is oo general, unsubstantiated or otherwise outside the
scope of permissibie testimony.'*

16.  The Chamber finds that some of Mr. Lugan’s proposed testimony could provide
useful context and enlighten the Chamber, The Chamber, however, considers that the
following pans of his expert report lie outside the scope of Mr. Lugan’s expertise and are
inadmissible: the section dealing with the [ndictment against Caplain Sagahutu which relates
to legal issues, including the sufficiency of the evidence offered by the Proseculor; the
choices made by the Prosccutor in bringing cases or presenting evidence; the accuracy of
charges in the Indictment; and the value of cvidence presented in other cases beforc the
Tribunal. Mr. Lugan’s opinions on ultimate issues of fact are equally inadmissible. The
Chamber thercfore orders thal Mr. Lugan’s testimoeny will be limited w the historical and
military context in which the cvents alleged in the Indictment occurred. The Chamber retains
the sale compelence to determine the ultimate issues of fact and law in the case.

Y Prorecutor v, Nyiramasubuka ¢f al, Case Mo ICTR-98-42-ART1.2, Decision on Pauline Myiramasuhuko's
Appeal on the Admissibility of Evidence {AC), 4 October 2004, para_ 7 on where the Appeals Chamber opined
that reliabality of evidence requires a showing that it possesses "sulficient indicia of reliability™. In olher words
this is only the “tepinning of proof that evidence is reliable,™ See afso 2 Seprember 2005 Bizimrume Rule 59 {C)
Decision, pars, 14,

2 Replember WS St-imenyr BUOCY Decision, para. 11; 25 October 2007 Karemera Declsion, para. 14;
Frarecaior v Bopasora ef al., Case Mo, ICTR-98-4 1-T, Decision on Molion for Exclusion of Expert Wilness
Statement of Filip Reyatjens {TC), 28 Seplember 2044, para_ E.

g Taly 205 Buizimuemge Decision, para. 12

‘¥ 35 October 2007 Karemera Decision, pard, 16,

¥ 28 Qowpber 2007 Karemera Decizion, pary. 16 Goctmbitsl v Prosecufor, Case Moo [CTR-2001-64-A,
Tudpement (ACY, 7 July 2006, para. 32,

Y 8 July 2005 Bizimumge Devision, para, 1),

" Prosecuior v. Semanza, Case No. ICTR-97-20, Oval Decision on Defense Expert Mdengejehe’s Qualitications
[(TC), 28 fanwary 2002,

¥ 4 September 2002 Bagosora Decision: Profecudor v. Sizimungn ef ef., Case Mo, ICTR-99-50-T, Decision on
Lyefense Motion for Exelusion of Porions of Testimony of Expent Witness Dr. Alison Des Forges {TC), para.
19, 2 September 2005 {imlemal cilahch omifed),

Prosecuror v. Auguseie Neftnefilivimena, Augusein Bizimungy, Francois- Xevier N-pwonemeye, Innocen 57
Sagahute. Cave No. JCTR-2000: 56-T
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I7.  The Chamber also finds that parts of Mr. Strizek’s nepont and proposed testimony
could assist the Chamber’s undersianding of some of the evidence and issues in this mial. The
Chamber, however, considers that elements of Mr. Strizek’s expert report, {n panicular the
section of the repont entitled “Acts of Which Captain Sapahutu is Accused,” relate to lepal
issues concerning the charges against the Accused, and therefore fall cutside the scope of Mr.
Strizek’s expertise. For that reason, they are inadmissible. In addition, the Chamber [inds that
it will not benefit from having Mr. Strizck merely repeat the findings of expert wimess Lugan
ot military maners. [n the interests of judicial economy, the Chamber will limit Mr. Strizek’s
evidence to areas which fall within the ambit of his expertise. These areas are peopolitical
issues in the Great Lakes region, developmental subjects as well as diplematic and social
relations that oblaincd in Rwanda. Therefore his expert report will be considered by the
Chamber only to the extent it covers these issues. Again, the Chamber finds that Mr. Strizek’s
proposed expern testimony does not permit him to express opinions on ultimate issuas of fact,
which remain within the sole competence of the Chamber,

Lrosecutor v. Augustin Ndindifivimana, Awyustin Bizimungu, Fraegois-Xavier Nsuworemeyve, Innocent &7
Sagehuit. Case No. JCTR-Z00-56-1
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FOR THE ABOYE REASONS, THE CHAMBER

DENIES the Prosecution motions in pan;
ADMITS Wilnesses Lugan and Strizek as expert witnesses for Sagahutu’s Defence;

GRANTS the Prosecution request 1o cross-examine both witnesses on the content of their
EXpErL reports;

ORDERS that the testimonies of Witnesses Lugan and Strizek shall be limited to the areas
for which the Chamber has recognised their expertise:

ORDERS that the expen repont of Mr. Lugan will be considered only to the extent that it
addresscs military, political and historical matiers. The Chamber will not consider the pans of
the repon dealing with legal issues such as the [ndictment and the evidence olTered by Lhe
Pmsecution it support of the allegations in the Indiciment, ot to the extent that it expresses
opinions on the ultimate issues of fact in this case;

ORDERS that it will only consider the expent repon of Mr. Swrizek to the cxient that it covers
geopolitical issues in (he Great Lakes region, developmental issues in Rwanda, as well as
diplomatic and social relations relevant to the Chamber’s understanding of the events that
upfolded in Rwanda in 1594, The Chamber wil! nol consider the parts of the repon dealing
with matters of law or fact which are for the Chamber's determination and the sections that
only repeat the views of other ¢xpens.

Arusha, 23 Qctober 2008, done in English.

s SeddliR

aghrid Hikmet Seon Ki Park

r soka de Silva

Presiding Judpe Judge Judge

[Seal of the Tribunal]

Frosceutor v. Angustin Noiadiflvimano, Augustin Bizimurgu, Franeals-Xmvier Neuwanemeye, fnnocent T
Sapohutn, Cave No. SCTR-2000056-T






