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1. On 8 February 2008, the Accused, Mr. Leonidas Nshogoza,|assigned Power of
Atiorney 0 Ms. Allison Tumer o represent him in contempt progeedings before the
Tribunal ! The Defence has submitied that, on 26 February 2008, the Accused filed signed
forms in relation to his indigence and choice of counsel with the [elence Counsel
Management Section (“DCMS™), Ms. Turer was his  first choice.? The Registrar
subsequently determined that the Accused satisfied the criteria for indigénce, entitling fim to
legal assistance under the Tribunal's legal aid scheme. Since February 2008, the Regisiry and
Ms. Turner have been engaged in comniunications concerning the assignment of counsel o

focizion vn Marfons Requesting Axsogemerd of Canisel of Chaice

INTRODLUCTION

the Accuscd.’

2. On 15 May 2008, DCMS sent Ms. Tumer a leder which ofiy
counsel for the Accused (“Communication of |5 May 2008).* Howey

ped to assign her as
er, since Jung 2008,

Ms, Turner and the Registry have been unable Io resolve a disagrecmeng regarding the terms

of remuneration for her assignment.” The Registry has therefore not as;
counsel for the Accused. Ms. Turner continued 1o act for the Accused
pursuant o the Power of Atomey untl 9 June 2008, when she informed
would be suspending all work on the file until she was formally assigred

" The Prosecutor v, Nshogoza, Case Ho ICTR-Z067-91-F1, “Power of Alttorney signe
dated 3 February 2008, See Annex A to Nshogoza, "Urgent Mation for Aszignment of |
2008 (“Motion o Assign Coungel”). The Acecused is charged with Conternpt of the
Commil Acts Punishable as Contempt of the Tribunal, conmary 1o Rule 77 of the

igned Ms. Tumer as
on a pro bone basis
the Registrg that she
as counsel.

i by Leonidas Mshopoza”

[

ounsel', filed on 1§ May
Tribunal and Attempt Lo
Rules of Procedure and

Evidence, '
? See Motion to Assign Counsel, para. 5 and Annexure D.

} Ms. Turner was placed on the List of Duty Counsel on 11 February 2008, but thip was laler withdrawn by
DCME who informed Ms. Turner That she could continue Lo act under the Power of Atlomey, Between 19 March
and 2 May 2008, DCMS asked Ms, Tumer twice as to whether she could act for lwo agcused before the Triburnal
(Ms, Turner had been acting in the case of Frosecwior v Rukundp, Case No. ICTR-2003-70-T) Ms. Turner
replied on 1% March and 17 April 2008 conlirming there was no difficulty in this respect. For further details of
communicalions belween Ms. Turner and the Hegistry, soe Nehogora, Qrder to Assign Counsel, 24 July 2008,
S‘ﬂrdur af 24 July 200%™), parz. 2, and fn. 6. See aiso fn, 4 oF this Decision, .
“Qffer of Assignment as Counsel for the Accused Leonidas Mshogoza® dated 15 Myy 2008 {(“Communicalion
of 15 May 2008, See Nshogoza, Supplementary Defence Submissions to Leonidas shogoza's “Requete pour
Lo commission dun (onsell de defense” filed on 19 August 2008 (“Submissions of 19[Aupust 2008"), Annexure
L. The Communication of 15 May 2008 siated thal Ms. Turner would be paid up to §50,000 w cover lega] lecs
and that the Registrar would afve mest arher expenses related o the procesdings.
¥ Ms. Turner accepied the offer in the Communication of 15 May 2008, by letter, of |9 May 2008 and on 30
May 2003, hand-delivered and filed a sipned copy of the Commuaication of 15 May PO0E. However, on § June
2008, DCMS mformed Ms, Turner that their offer in fact included fecs amd expenpes. On 9 June 2008, Ms.
Turner replied to the said offer noting DCMS’ attempt to ruodily the apreed tefms nf remuneration. See
Mehogoza, Supplementary Submissions 10 ‘Defence Extremely Urgent Motion (...} gnd o ‘Delence Extrermefy
Urgent Request (..} filed 20 and 26 August 2008 (“Submissions of 1 September] 2008™), Annexure B and
Addendum o Urgent Motion to Assign Counsel, Annexures B and D, bMs. Turoer mpimaing that she should be
remunerated on the terms of the affer in the Communication ol 15 May 2068, Howeler, the Regisicy ingists on
aying Ms. Turner a lump sum of $30.000 w cover fees and expenses. Sre lurther pard. 3 of this Decision.
Mekhopoza, “Reguere au fing de constat o emtrave a la justice, Article 77 du RPP gu TPIR", filed 13 Aupust
2008 (“Accused’s Request of 13 August 2008), annexed lerter dated 9 Jure 2008 (fom Ms. Tummer to TCMSE
slating "While the undersigned contioues o treat Ihe Conlract as valid and act ag{ assigned counse| for Mr
Hshogzoza, in view of the aforementioned breaches she is suspending all work on this file until the assipnment as

counse] has been formalized as stipulated in the Contract.™
7 2/9
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3 On 24 July 2008, the Chamber, in accordance with Article 20 {4) {d) of the Statute and
Rule 77 (F} of the Rules, ordered the Registrar o assign counsel to the Accused without
further delay.’

4, On 25 huly 2008, DCMS wiote to Ms. Turner offering her assigment us counsel (or
the Accused.’ However, Ms. Turner was not formally assigned as counsel by the Registry due
1o the ongeing disagreement regarding terms of remuneration,’

3. (m the same date, DCMS informed the Accused that Ms, Turngr did not accept the
ofTer of assignment as counsel and requested that the Accused submit a Ifst of three names as
potential counsel.' DCMS added that if the three names were not suffmitted by § Aupgust
2008, the Registrar may decide to act under Aricle 1087s of the Directivl en the Assignment
of Defence Counsel and assign, in the interests of justice, a Counsel listed for this purpr.)se.“

£ On 5 August 2008, DCMS circulated 2 communication secking defence counsel to
represent the Accused.” On 1R Auguost 2008, the Chamber, noting that th Registry had failed
to assign counsel 10 the Accused, ordered the Registrar to give effect 1o fhe Chamber’s Order
of 24 July 2008 within ten days.™! On 20 Auvgust 2008, the Registrar afsigned Me. Philippe
Greciano as Lead Counsel for the Accused "

7. Between § August and | September 2008, the Accused and Ms. Turner filed a number
of submissions and two Motions in which they request, among other things, that the
Chamber:'”

? Order of 24 July 2008. See f. 3 of this Decision.
8 Mshogora, " Requete pour fa commission o v Consed de deferse™, 5 August 2008
Augast 2008, annexed letter fram DCMS dated 25 july 2008,

On 29 July 2608, Ms. Turner wrote to DCMS accepting the assighment as per the|terms of the offer in the
Communication of 15 May 2008. On 30 July 2008, DCMS replied stating: "We do ngt want 1o urderstand that
your reference (0 the olfer letter of 15 May 2008 is 2 rejection of the actual assignmeng of 253 July 2008 with its
terms” and sought clarification from Ms. Tumer. On 1 Avgust 2008, Ms. Tumer confirmed lo DCMS that she
accepted the assignment to act for the Accused on the 1erms set out in the eriginal of[r of |5 May 2008, These
communications arc annexed to the Submissions of [ September 2008, Annexure 12, NL
" accused’s Request of § Aupust 2008 antached letler dated | Avgust 2008 from DCMS 1o Mr. Nshiogoza,

"I Articic 10B4s of the Directive on the Assignment of Delence Counsel {“Directivej;} states: "If a suspect ar
accused. {iy Either requests an assignment of Counsel but does not comply with the dequirement sel gut abave
within a reasonabla rime; or (ii} Fails 1o obtain ar to request assignment of Counsel, orfto elect in writing that he
intends to conduct his own defence, the Hegistrar may pevertheless assign him Counse in the interests of justice
in accordance with Rule 45 {E) of the Rules and without prejudice to Aricle 187
12 “Request for imerest in delfending a person accused of Contempt of the Tribunal,” kee Accused’s Request of
13 August 2008, annexed confidential email from DCMS daed 5 August 2008
¥ Nihogora, Order for Immediate Assignment of Counsel, T8 Augost 2008 ¢Order of]) B August 2008™).

" Mihagota - Comatission D ffice De Me Philippe Greciane o Titre de Conzell dyns L 'Interet de fo Mustive
pour la defense des interest de M. Leonfdus Nyhogora, Accuse Devant Tribunal Pdral Mternational Pour le
Bwanda, dated 20 August 2008 (“Registrar's Molilication of Assignment of Greciang™].
¥ The Accused also requests that the Chamber issue an Order that the Registra has been perverting, or
interfering in, the courze of justice by not assigning the Accused counsel of his own choice. See Accused’s
Request of 13 August 2008, Ms, Tumer also requests thal the Chamber declare “null and veid” the Registrar’s
communication te Defence counsel on § Aupust 2008, See Nthogoza, Supplementarf Befence Submissions 1o
Leonidas Nshogoza's “Requete pour la commission d'wn Consedl de defense” fled on 19 August 2008
{“Submissions of 19 Awgust 2005} Ms. Turner submits that the Aceused seeks io be|represented by the lawyer
of his choice as guaranteed by Article 20 (4) {d) of the Batuie and recognised by the Chamber's Order of 24 Fuly
2008. It is fuether submitted that the Registry’s communication of 23 July 2003, re-itefating the 1erms of 3 6 June
2008 offer of assignment, are deemed unacceptable by the Accused,

'‘Accused's Request of §
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(1) Assign counsel of choice 10 the Accused:

{ii) Order an oral hearing on the Motion to Assign Counsel of (hoice; "
(i) Quash the Regisirar's decision 10 assign Mr. Grecianc,'® of, order the Ruegistray
10 withdraw Mr. Greciano pursuant to Rule 45 {H} of the Rhiles.'?

8. The Prosecutor opposes the Motion for a Hearing on the basis that)(1) Ms. Tumer is no
longer assigned as Duty Counsel or actisg in any capacity to defend the Accused; and, (i) the
right of an indigent accused to elfective representation does not entitle him o choose his own

counsel.*’
DISCUSSION
Preliminary Maiters
9, Before considering the metits of the Motions and Submissiong, the Chamber will

address two preliminany issues,

10,  The Chamber must first determine the issue of whether Ms. [Tumer has right of
audience to make submissions on behalf of the Accused. The Chambqr considers that Ms.
Tumer’s capacity to represent the Accused derives from the Power of Ajlorney assigning her
as his counsel, and she continues to act pursuant 1o this. Although Ms. Tumer is not counsel
assigned by the Registrar, and thus s not entitled to payment under the Tribunal’s legal aid
scheme, she continues o act on a pro bano basis. The Chamber thegefore (inds that Ms.
Tumer has night of audience to make submissions on behalf of the Accused.

[1.  Second, Ms. Tumer has requested an oral hearing. Rule 73 {A) ¢f the Rules provides
that a Chamber may rule on a motion based solely on the briefs of gthe parlies, unmiess it
decides 10 hear the motion in open court.” Ms. Tumer has urgently r¢quested a hearing to
determine the Motion to Assipn Counsel of Choice. However, Ms. Tufner has proffered no
reasons for why a hearing is necessary. Rather, in Ms, Tumer’s agplication for an oral
hearing on this issue, she recites all of the arguments raised in hep wrilen motion for
assipgnment of counsel. Funthermore, the Chamber considers that it Ras all the necessary
information before it and is satisfied that it can dispose of this 1ssue on the basis ol writien
briefs alone. .

1

1% Accused's Request af 3 August 2008 and “Extremely Urgent Motion lor Order to Registrar to Assign Counsel
of Choice Pursuanl to Article 20 {4} {d) ICTR Staue™ fled on 21 August 2008 (“Mgtion to Assign Counsel of
Choice™

MNshogaora, "'Defence Extremely Urgent Request [or Hearing on Motion o Assign {lounse| of Cheice Allison
Turner and Amended Prayer of Relief) filed on 26 August 2008 {*Motion lor Hearing[').
' Mation for Hearing, para. 2, and Submissions of 1 Septernber 2008, Ms. Tutner sybmits that the assignment
of Mr. Greciano is not “in the interests of justice’ as there is ne instruction from the [Chamber pursuant fo Rule
43guater and that Article |0y of the Diirective is nol applicable. See Submissions of § September 2008,

Rule 45 (H) provides that under excepiional citcumstances, at the request of the|suspect or aceused or his
counsel, the Chamber may instruct the Regisirar to repiace an assigned counsel, upow good cause being shown
and after having been satisfied thal the request is not designed 1o delay the proceedings,
20 NMefrogoza, “Prosecutor’s Response (o ' Defence Extremcly Urgent Bequest for Hegring on Molian to Assign
Counscl of Choice Ailison Turser and amended Prayer for Relief™, filed | September 2008 {“Prosccutor’s
Eesponse™, para 7.
2 Emphasis added.

)
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2. The Chamber will now proceed to consider the mernits of the Motions on the basis of
the Aceused’s and Ms. Turner’s written {ilings.

Merits of the Motions and Submissions
faw Relating o Asxigrnment of {aunsel

13, Anicle 20 of the Statute sets oul the rights of the accused. Sub-section (4) (3} provides
for, among other things, the right lo be assigned legal assistance ol an accused’s own
choosing, withoul payment by the accused if the accused is of insullicient means. Pursuant to
Sub-section 4 {c}, the Accused also has the right 10 be tricd without undue delay. In this
respect, Atticle 19 of the Statute provides that Trial Chambers have an obligation to ensure
that & trial is fair and expeditious and that procecdings are conducted in accordance with the
Rules, and with fuil respect for the Accused’s rights.

14.  Rule 45 of the Rules sets out the procedure for the assignment of counsel. Under Sub-
Rule {A), the Registrar shall mainlain a list of counsel who have indicated their willingness o
be assighed to an indigent accused. Sub-Rule (C) stipulates the procedure for the assipnment
of counse! to an indigent accused. Pursuant 1o Sub-Rule () {iii), the Repistrar shall decide
Whﬂthﬂ[;ihﬂ criteria for indigency are met, and shall assign counsel from the list if the critena
are mel,

15.  Under Rule 45 {(H), the Chamber may, in exceptional circumstances and at the request
of the accused or his counsel, instruct the Registrar to replace an assigned counsel, upon good
cause being shown and after having been satisfied that the request is not designed to delay the
ptoceedings. In addition, Mule 45guater provides that a Trial Chamber may, il it decides that
itis in the interests of justice, instruct the Registrar to assign counscl to represent the interasts
of the accused.

16. Specifically in relatton to contempt proceedings, Rule 77 (F) of the Rules provides
that any person “indicted for or charged with contempt shall, if that person satisfies the
criteda {or determination of indigence cstablished by the Registrar, be assigned counsel In
accordance with Rule 45.7

17.  The procedure for the assipnment of counse! is funher provided for by the Directive
on the Assipnment of Defence Counsel.?’ Pursuant to Article 10 (A} of the Directive, the
Registrar may decide 10 assign or not to assign counsel, afier examining an accused’s
declaration of means and other relevant information. Adicle 10 bis of the Directive provides
that if an accused either (i) requests assignment but does not comply with the requirements set
cut in the Dircctive within & reasonable time; or (i} fails to obtain or to request assignment of
counsel, or to elect in writing that he intends to condoet his own defence, the Registrar may

2 Hule 45 {C)x “In assigning counsel to an indigenl suspect or accused, the lollowing procedurc shall he
abserved:
{iy A request for assignment of counsel shall be made w the Registrar;
(i) The Registrar shall enquire into the financial means of the suspect or accused and determine
whethet the criteria of indigenace are man;
{iin} If he decides that the criteria are met, he shall assipn counsel from the bist; i he decides ko the
comirary, ne shall inform the suspect or accwsed that the request s relused.”
¥ articles 5 to 12 of the Directive on the Assignmeis of Defence Counsel (“Directive™).

e
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assign him Counsel (n the interests ol justice.” The Chamber recalls that Ihg_[lf:glstrar 5

' : - * - ' L el
Notification of Assignment of br. Grectano was made pursuant 10 this provision.

18, Pursuant to the jurisprudence of the ad #oc Tribunals, an indigeqt accused’s right w
counsel of his or her own choosing is limited. The Registrar may take acepunt of an accused’s
preference but it is within the Registrar’s discretion 1o override that prefefence if he considers
there to be well-founded reasons, or if it is in the interests of justice.™

H The Dircetive further provides a mechanism for withdrawal of assigned counsel purspant to Article 19 {4) {i)
which provides that the Repistrar may withdraw the assignment of counsel in exceplional circumsiances, at the
request of Lhe accused, of his Counsel; 2nd pursnant to Sub-Rule (A) (ii) at the requedt nf Lead Counsel. Sub-
Rule (E) provides a review mechanism in that “[w]here 2 request for withdrawal, made pursuant 1o paragraph
(A), has been denied, the person making the request may seck the President’s revie of the decision afl the
Registrar.™

5 Regisirars Notification of Assigament of Greciano, p. |, “I"ai I'honneur de vous i
de MAricle 10 A de ta Dhirective.. . le Greffier du TFIR a decide de vous commettre
Jdars Iinlérét de |a justice., "

% Fhe Prosecutor v. Jean-Poul Akgyesu, Case No. ICTR-06-A, Judgment, 1 June200] {“Akayesu Appeal
Judgment™), paras. 60 and 61: The Trial Chamber had dismissed the Appellant’s request to replace assigned
counsel. As 2 ground of appeal, the Appelant submitted that he had been denicd the right to counsel of his own
choasing pursuant tn Article 20 (4) {d). The Appeals Chamber held, conlirming previous jurisprudence, that the
issue of the right to an indigent accused to counsel of his own choosing raises lissues of balancing bwo
requirements: on kbe one hand affording the accused as elfective a defence as possible]to ensure a fair trial; and
on the other hand, proper use of the Tribunal’s resources. The Appeals Chamber held [Rat in principle, the right
lo free lepal assistance does not conler the vight o coonse! of one's own choosing. The right to choose counsed
applies enly (o those accused who can Onancially bear the costs of counsel. The Prorecitor v. Blagejevic, Public
and Redacted Reasons [or Decision on Appeal by Vidoje Blagojevic to Replace hi Defence Team (AC), 7
MNovember 2003 {“Blagujevic Decision”), para. 22: In Blagedevic, the Registrar Had assipned Co-Counsel
selected by Lead Counsel, in accordance with the Directive on Assignment of [defenge Counsel. However, the
Appeliant had never agreed with how Co-Counsel had been selected and appointed antl asserted that he had not
besn cansulted. He requesied replacement of Co-Counsel, as well as Lead Counsel, on the basis thai he ne longer
trusted him. The Appeals Chamber confirmed that the Appellant kad ne right to choosg his Lead ar Co-Counsel.
The Frosecwtor v. Mifan Martic, Case No. [T-95-11-PT, Decision on Appeal Againgt Decision of Registry, 2
Awugust 2005 (TC) {“Martic Dectsion™), para. 4 In Marric, counsel of choice had (ermporarily been assigned but
the Registry had taised an issue of a possible conflict of interest and requested thatlthis be resolved within a
specified time. The Accused appealed 1o the Trial Chamber againsl the Registrar’s dcrjsiun, submirting that the
Registrar was not awthorized to determing potential conflict of interest issues but [thar this was for a Trial
Chamber to determine. The Chamber, noting that an aceused's right 1o counsel of choice is limited and deciding
that the Registrar was the appropriate body 1o consider canflict of nlerest issues, dtnif the request and remitied
the matter back o (ke Registrar. The Prossewior v. Nafimana ef al., Decision bn Appcllant lean-Bosco
Barayapwiza's Motion Contesiing the Decision of the President Refusing to Review agd Keverse the Decision of
the Registrar Relating to the Withdrawal of Co-Counsel (AC), 22 November 2006 (" Mahimang Decision™), para.
10: This was an appeal contesting a decision of the President refusing to review and reverse a decision of the
Registrar denying withdrawal of co-counsel. Lead-counsel had requested withdrapeal of co-counsel due o
differences in legal reasoning and strategy, The Registrar dismissed the request for withdrawal as no exceptional
circumstances had been established and the President dismissed the motion to review the Registrar's decision.
The Appeals Chamber conducted a review of the President’s decision. The Appeals|[Chamber recalled that the
right 1o legal assistance fAnanced by the Tribunal does not confer right 10 counsel b one's own choosing, It
found that the alleged conflict between the Appellant and co-counsel on issues of legal sirategy did not constituee
exceptional circumstances justifving withdcawal, The Prosecator v. Muwvpnyi, Chse Wo. 1CTR-2000-55.1,
Decision on the Accused’s Request 1o Instruct the Registrar 1o Replace Assigned Lead Counsel (TC i
November 2003 ("Muvanyi Decision™), para. 6 The Accused requested the Triall Chamber to replace lead
counse] due to lack of comimunication and Biluee to follow instructions, The ChamBer noted that according to
the Siatute and Rules, there is no right W choose counsel and that the procedure is that the aceysed expresses his
wishes and the Registrar is the only authority competent to mssign Defence cougsel. However, due 1o the
deadlock between counsel and the Accused, which was a hindrance to the irial commencing, the Trial Chamber
directed replacement of counsel under Rule 45 (H). The Prosecutor v. Bagarora of ad, Case No, ICTH9%41-T,
Decision on the Defence Motians for the Remstatement of Jean Yaovi Depli as |Lead Counsel for Gratien

armer quten application
"office & tilre de congsetl
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19. In addition to the Chamber’s specific powers, pursuant 1o Rule 45 (H) to instruct the
Registrar 1o replace an assipned counsel and Rule 43 grarer (o assign counscl i the interests
of justice, the Chamber bas a genera] power, pursuant 10 Rule 34 of the I{ulu 1o issue any
orders as may be necessary for the preparation or conduct of the trial.”’  Additionally. the
Chamber has an oblipation to ensure a fair and expeditious trial pursuant 1o Articles 19 and 20
of the State, and to act in ordet o preserve an Accused person’s lair toal nights. The
Appeals Chamaber has consistently held that the issue of assighment of counsel is not just an
administrative matler bui “extends to the substantive nature of the representation of counsel
and the proper fulfilment of obligations of legal represcruation towards the accused by
counsel.”™” Therefore, although the Registrar has the primary responsibility to administer the
Tribunal's legal aid system and determing which counsel o assign, where the ssue of
assignment of counsel impacts upon the substantive nights of an accused 1o a fair and
expeditious trial, assignment or replacement of counsel can be subject to judicial scruliny by a
Trial Chamber. Indeed, a Chamber may order the Registry o assign counsel to avold an
adverse cffect on the Accused's fair trial rights *

20, With regard to the replacement of assigned counse! under Rule 45 (H}, it 1s for the
moving pary to establish good cause warranting the replacement. According lo the
junsprudence, a complete breakdown of communication between counscl and client may
amount 1o good cause for withdrawal of assigned counsel *® However, the Appeals Chamber
has consistently held that an accused does not have the right to claim a breakdown in
communication through unilateral actions, such as refusing to meet with, or receive
documents from, counsel, in the hope that such actions will result o the withdrawal of
counsel by the Ragiﬂlrar.”

The Reguest to Assign Ms, Turner o5 Coungel for the Accused

21, Ms. Tumct requests the Chamber to order the Registrar, pursuant to Rule 45 (H), to
withdraw Mr. Greciana’s assignment as counsel for the Accused, and assign Ms. Tumer in his
place. Ms. Tumer submits that the Accused has consisiently maintained his wish t© be
represented by counsel of choice, has rcfused to accept Mr. Greciano’s assignment and
refrsed to meet with him, [t is furber submitted that singe March 2008, the Accused and Ma.

Kabiligi {0C), 19 January 2005 {“Begosora Decision™), para, 43 Lead counsel had been withdrawn by the
Registrar under Article 19 (A} {iii) of the Direclive due to evidence of fraud. Howcever, counsel Aled a motion
secking suspension of the Registrar’s decision due 1o the advanced slage of proceedings, which was supponied by
Joint motion of counsel for the other defendants. They sought 1o challenge the legal basis for wilhdrawal and the
Chamber proceeded with judicial review of the Registrar’s decision. The Chamber went theough the grounds for
judicial review, The Chamber found, among other things, that denying the accused counse] of choice was not
considered 10 be a basis for gquashing the Registear’s decision.

7 See alsa Hagotorg Decigion, para. 35,

i Blagojevic Decision, para. & where the Appeals Chamber cites and coolirms the Trial Chamber®s words.

i Akgyesy, Deocision Relating o the Assignment of Counsel (ACY, 27 July 1999, p. 5, Prosecuror v. Zeinil
Deialic et af., Case Mo, IT-96-21-A, Order an the Motion to Withdraw as Counsel due to a Conflicl of Inlcrest
(ACT), 24 Jupe 199%; and Dedalic, Creder Heparding Esad Land_o's Request for Removal of John Ackerman as
Counscl on Appeal for Fejnil Delalic {AC), 6 May 199%; Muartic Decision, p. 4, Blagoajevic Decision, paras. f
and 7; and Bugesore Decision, para. 35,

30 Delafie, Decision on Request by Accused Mucic for Assignment of Mew Counsel, 74 June 1996, para. 4. See
afse Mevunyd Decision, para. 6, where complete deadlock between counsel and the accused led 1w the Chamber
directing replacement of counsel under Rule 45 {H),

il Blapajevic Decision, para, 31, Makimong [docisian, para, 13

The Prosecutor v Léowiduy Nohogoza, Case o, ICTR-2007-31-PT i
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Turner have extended effons to advance proceedings, while the assignment of Mr. Greciano
hinders the proceedings due to his unfamiliarity with the case and Tribunal procedures.

22, The Chamber recalls that the right 10 counsel is not unlimited and that assignment of
counsel 1§ primarily a matter for the Registrar. The Chamber further recalls that an accused's
refusal to cooperate with his lawyer, such as refusing to meet with or recdive documents from
his counsel, does nol constiluie exceptional circumslances warranting the Registrar's
withdrawal of assipned counsel.™ Indeed, the decision to replace assigned counsel should not
be taken lightly. Hlowever, the request in the presenl case musl be cofsidered against the
backdrop of these procecdings. The Accused has been in pre-trial detention for aimost eight
months in relation to contempt charges. His trial, scheduled to commmenge on 2% September
2008, bas been adjourncd sime die, while there has alrcady been gignificant delay in
proceedings due 1o the failure to finalise assignment of counsel” - circutfistances which gave
rise to the Chamber’s decisions of 24 July and 18 August 2008, The Chanjber therciore deems
it necessary, pursuant to its oblipations under Arnicles 19 and 20, to edsure that no funher
delay is occasioned.

23 The Chamber considers that Mr, Greciano, who is unfamiliar witlf the case, continuing
as counsel for the Accused, will inevitably result in [urther delay. Indepd, dunng the status
confercnce of 28 August 2008, Mr. Greciang indicated to the Chamber that he would not be
adequately prepared for a trial commencing on 29 September 2009, and shggested that he may
not be in a state of wial readiness until January 2009.** Conversely, Mes. Tumer is farniliar
with the Accused’s case, has already dedicated many hours to it, and i3 ready to proceed 1o
1hal’® Turther, in addition to the delay occasioned by the assignmbnt of new counsel
unfamiliar with the case, a deadlock exists between M CGreciano and the Accused. Mr
Greciano is unable to obtain instructions from the Accused, as the Accuged refuses o accept
Mr. Greclano as his counse!l and refuses to meet with lum. Although arl accused’s refusal to
cooperate with his assigted counsel cannot be a basis for withdrawhi, in this case, the
continuing deadlock between the Accused and Mr. Greciano is a furtherthindrance to the trial
commencing and proceeding expeditiously.**

24, Under these exceptional circumstances, the Chamber finds, pursyant to Rule 45 (H) of
the Rules, that thete 15 pood cause warranting the replacement of Mr. [Jreciano as assigned
counsel for the Accused with Ms. Tumner. The Chamber considers that [this replacement will
minimise any further defay to the proceadings.

25, Furihermore, the Chamber notes the dispute between Mas. TurLer and the Regisirar
regatding terms ol remuneration. The Chamber considers that untess the continuing deadlock
between Ms. Tumer and the Registrar is resolved, this trial will not move forward, thereby
adversely alfecting the Accused’s nght to an expeditious trial. The Chajnber therefore deems
it necessary, due Lo the exceptional circumstances of (his case, to direct the Regisiry to assign
Ms. Tumner in accordance with the Communication of 15 May 2088°" The Chamber's
decision to replace Mr. Grectano with Ms. Tumer, In accordance with the aforementioned

2 Nahimana Decision, para. 12, See alve Blagojevic Decision, ]:l:ara. 51,
¥ Order of 24 Tuly 2008, para. L7,

H Mrhagoza, T. 28 Aogust 2008 p. 9 {closed session).

3 Ms. Turner has filed approximately seven motions separate from the issug of assigrment of counsel
3% See Muviayi Decision, para. 6.
¥ See fo, 4 and 5.
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communication, is based on the need for this trial to move forward without funther delay. and
is made pursuant to the Chamber’s power 1o issue any orders as may be necessary for the
conduct of this trial and to ensure lair and expeditious proceedings under Articles 19 and 20
of the Statute, and Rules 45 {H) and 54 of the Rules. '

FOR THESE REASONS the Chamber,
DENIES the Motion for a [Hearing in its entirety:

HAVING panicular regard o the Accused’s right io & [air and cxpedltlms trial, as enshrined
by Anicles [2 and 20 of the Statute; hereby !

GRANTS IN PART the Maotion to Assien Counsel of Choice;, and
DIRECTS the Registrar, pursuant to Rule 45 {H) of the Rules, to withdrpw the assignment of
Counse! Mr. Philippe Greciano, and assign Ms. Allison Turner as counsp! for the Accused in

accordance with the Registry’s Communication of 15 May 2008, within{seven days from the
date of this Decision.

Arusha, 13 October 2008

= T .
For and on behalf of I

Khalida Rachid Khan ~  Il.ee Gacuiga Muthoga Emile Francis Shont

Presiding Judge Judpe Judge
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