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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocjde and Other Serious Violations of International Humanilarian Law
Commitied in the Territgry of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Temitory of Neigbbouring Stales, between 1 Janwvary and 31
December 1994 (“Appegls Chamber” and “Tribunal”, respectively) is sezed of un appeal filed by
the Prosecution pursuan 1o Rule 11444H) of the Rules of Procedure and Evidence of the Tribunal
{"Rules”) against & decision of Trigl Chamber IIT denying its request 0 refer the case of Yussuf
Munyzkazi (“Muoyakez]{™) to the Republic of Rwanda ("Rwendz") (" Appeal™)

I. BACKGROUND

2. Munyakarr is cH

CRIGITUNACn a5 &

arged with genocide, or ahernatively, wilh complicily in genceide, and
against humanity.” On 7 September 2007, the Prosecutor requesied the
referral of his case to Rwanda pursuant to Rule 116is of the Rules.” Munyakazi responded on 16
November 2007, opposing the refemal.” On 2 October 2007, the President of e Tribunal
designaled a Chamber under Rule 114i5 1o consider whether to grant the Prosecution’s request for
referral. The ‘Trial Chamber gianted [eave 1o Rwanda, the Kigali Bar Association, Lhe Internations]
Criminal Defence Attorpeys Association {“ICDAA™) and Human Rights Watch (“HRW™) to appear
as amici curiae’ and hell & hearing on Lhe Prosecutor’s request on 24 April 2008, On 28 May 2008,
the Triat Chamber denie;

d the Prosecutor’s request for referral of Munyakazi’s case to Rwanda,?

3, The Prosecution lappealed agaiost the Rule 11bis Decigion, filing 515 Notice of Appeal on 12
Jupe 2008 and its Appgal Brief on 27 June 2008. Munyakazi filed his response on 10 July 2008°
end the Prosecution replied on 14 Fuly 2008.1 The ICDAA and Rwanda both requested Jeave to file

' Trosonnor's Notice of App
27 June 2008 " Appcal Brick
? Decision on the Proseciio
Decigion™).

eal {Rule 17 bir {(H)}, 12 June 2008 (“Notice of Appeal™), Appeal Brief (Rule 11 &is (H)),
ﬂ}l
s Requast for Relfory] of Case 1o the Bepublic of Rwanda, 28 May 2008 (“Rule 1180

* imended Indictmem, 29 N
* Prosecutor's Request for L
of Procedure and Evidense, |
? Defence Response to the P
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® Designation of » Trial
? Order Tor Submissions of
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pvember 2002,

- Roformal of Ibe Crse of Yussuf Munyshazi 1o Rwanda purseant (o Bule 1184 of the Rulos
 Seplember 2007,

rosecuicr’s Requost for the Referral of the Case of Yussuf Munyalasj 1n Rwanda Pupslant
's Rules of Procedure and Bvidance, 3 Oetober 2007,

ber for the Eeferral of Yussul Munyakazi 1o Ewanda, 2 Ocipher 2007,

v Republiv of Rwanda as 1he Stalc Concorncd by 1he Prosecutor’s Request for Roferral of
f Munyakaxi 10 Rwanda, ¥ Movember 2007, Decision on the Application by the Kigali Bar
as Amicis Curide, & December 2007, Detision on ke Applicalion by tht Inlernational
Azssociation [TCDAA) for Leave 1o File o Boef as Amicur Curiae, § Docember 2007;
uman Rights Weich w Appesr as Amirgy Curige, 10 March 2008,
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ence Brief in Response to U Prosceutor's Appeal”, 14 Joly 2004 (*Reply™).
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amicus curiae briefs.! ]

leave 1o fle an asricus

J04/H
‘he Appeals Chamber dismissed Lhe ICDAAs request but granted Rwands
curige brief.”? Rwanda filed its brief on 28 July 2008." and Munyakazi

responded to it on 4 Auﬂusr 20081

4, Rule 11%ir of th

naticnal jurisdiction for

II. APPLICABLE LAW

e Rules allows a designated Trial Chamber o refer a case 1o a compelent
trial i it is sausfled thal the accused will receive u fair trial and that 1he

death penalty will not be imposed, In assessing whether a slate is competent within the meaning of

Rule 114is of the Rules
conkider whether it has
and provides an adequa
appropriale punisiument
detemtion must accord

i

to accept & case from the Tribunal, a designated Trial Chamber must first
a legal [ramework which criminalizes the alleped conduct of the accused

penalty structure.” The penalty structure within the state must provide an
for the offences for which the accused is charged,'S and conditions of
vith inlemarionelly recognized standards.'” The Trial Chamber must also

consider whether the dccused will receive a fair trial, including whether the accused will be

Y Request of International G
Briel Concermning the Proseq

Yugsyf Munysakazi to Rw.
Bvidence), 17 June 2008;

Concerning the Prosecinor's

Yussuf Munvyakazi 1o Rwan
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riminal Defence Allomcys Association (ICLXAA) for Permigsion to File an Armicus Curfes
pitor's Appeal of Lhe Denial, by Tria) Chamber [, of Reqquest for Relerral of the Case of
Pursusnt 10 Rule 112 of the Bules (Rules 74 and 107 of the Rules of Proczdure and
equest of the Hepublic of Rwenda for Permistion o File an Amicer Cyrige Brief
Appeal of the Penial by Trial Chamber I, of the Request for Beforral of he Case of
la Parsuant wo Rule 11 bis of the Rulos, 30 June 2004,
the Intemational Crimioal Defznce Altomeys Assuciztion (ICDAA) For Permission 1o File
uly 2008; Decision on Reguest by Rwanda for Permission to File an Amicus Curlae Bricl,

rhalf of the Govenment of Bwatda, 28 July 2008 (“Rwanda Amicus Bricl™).

Amicus Curice Brief on Behalf of the Governmen) of Rwanda, 4 August 2008 ("Response
peals Cheamber nedes thal Munyakazi appended stversl annexes to his response. These
July 2008 cotitied "Law and Reality: Progress in Judicia! Reform in Rwanda™ {“Report™,
et LIMIOC0) Trom the dssue of 12-27 March 2008, and a letier daisd 15 July 2008 from Lhe
ns Deention Facility in Arusha (“UNDE™) 1o the Prosident and Judges of the Tritunal. The
pnsider this new evidence because it is nof part of the record of the case and hes pot been
15 of the Bulss. See Progecutor v. Ridovan Siankovic, Casc Mo, TT-96-23/2-AR11kis 1,

Decision om Rube 11bix Referral, | Seplanber 2005 (“Srankovid Appeal Detision™), para. 37; Prosecwior v. Pafko
Liubifié, Case No. IT-00-31-AR11845.1, Decision on Appral against Decision on Referral under Rule 1ibis, 4 July
2006 (" Liubi¥is Appeal fision"}, para. 40; Prosecutor v Gojks Jarkovid, Case No, IT-96-232-AR 1182, Decision
on Rule 114 ceferral, 15 November 2005 (“Jonkovic Appeal Decision™), para. 73, The Appesls Chamber also nolas
than it declined 10 edmit the|same HEW reporl as addilipnal ¢videnoo under Bole 115 of the Rules in another case. See

The Prosecutor v Gaspard Kaerpardkiga, Case No, IOTR-2002-78-R 1 1bis, Decision on Request to Admlt Evidence of
2008

1 Augusl 2008, 1 Scpten
* The Prosecutor v. Miche.
2006 {"Bagaregaza Ap

Baparagaza, Case No. ICTR-05-86 AR115it, Degision on Rule 1l Appeal, 30 August
Decision™, pam. 9; Prosecutor v. Zeijte Mejakic ef ai., Cose No. IT-02-63-AR1 Lbis. 1,

Decision o Joiat Defeare | Apped] sgainst Decision on Referral under Rule 1bis, 7 April 2006 (“"Mejaiic Appeal

Dams:cm "), para. 6.

8 Prosecutar v, Radowan
2008 [(“Srankovic ) L s
" Biankovic Appeal Decisi
Todovif's Appeals agains]

|
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|

ovit!, Cuse Mo, [T-V6-232-PT, Decision oa Relerral of Case under Rule 1lbis, 17 May
fon™), para. 32; Msiakif Appeal Decision, pare. 48; Liukidif Appeal Decision, pare. A8.
para. 34; Frosecutor v. Savn Todovid, Case No. TT.97-25/1- AR 116ie.2, Decision om Savo
ision on Refemal under Ralc 11his, 4 Septemnber 2006, para. 59
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accotded the rights set ot in Article 20 of the Tribunal’s Statute (“Statute™). "

5. The Trnal Chanlber has the discrelion 1o decide whelher 10 refer a case 0 a national
jurisdiction and the Appkals Chamber will only intervene if the Trial Chamber's decision was based
on a discernible emror.”® [As the Appeals Chamber has previously stated:

An sppelant mus| show that Lhe Trial Chamber misdirecied itself cither as o the ptinciplc to be
applied or as Lo the law which is relevant to the crerelse Of ils disvretion, gave weight 1 irreievant
consideraons, falled 10 give sufficien! weighl 1o nlevant considerations, or made an error as to
the facts wpon witich il has exervised it discretion; or that is decision was so uneeasohable and
plmaly unjost that the Appeal: Chamber iz able to infer thar the Trial Charaber musi bave failed Lo
exercise its dizcredion popedly.™

III. PRELIMINARY MATTERS

6. First, the Appeals Chamber mus! delerming whether to grant Munyakazi's request for leave
to file his Response lal e.¥! Under Rule 116(A) of the Rules, the Appeals Chamber may grant a
motion for exiension of time if good gause is shown, and it may elso “recognize, as validly done
any act done after the ¢xpiry of 2 lime Bimit”. 2 Counsel for Munyakazi submits that although the
Appeal Boef way filed pn Friday, 27 June 2008, he only received jt on Monday, 30 June 2008 due
to its kale mansmission ¢n Friday. Counse] thecefore filed his response 10 days after ihis date.” The
records indicate that the Appeal Brief was indeed served upon Munyakezi on 30 June 2008, The
Appeals Chamber mn:*riders that in this instance Munyakazi has shown good cause for the late
fling. It therefore recpenizes the Response as validly hled and will consider the submissions

herein.

7. Second, the Appeals Chamber notes that on 11 August 2008, Rwanda submitted additional
confidential malerial rd]al.ing o ils Amicus Brief filed on 28 July 2008.% Munyakazi opposed Lhe
filing of Lhis malcrial, 4rguing that as 2 non-party, Rwanda was not entitled to file it, and that even

_:_

T The Prosecwur v Wenceflyr Munyesfivaka, Case No. ICTR-2005-87-1, Decision on tha Prosecutor's Request for the
Eeferral of Wencoslas Munyeshyaka's Indicomeni o France, 20 November 2007, para. 21; Swnkgvie | LFr Decision,
pura. 55; Prosecutor v. Zelfer Mejakid et al., Case No, TT-02-65-PT, Decision on Proscculor's Reques for Referml of
Case pursuant 1o Rule 1156, 20 July 2005, para. 68.
¥ Bagaragaza Appeal Deciion, para. 9, See alte Ljubidic' Appeal Decision, para. 6.
# Ragaregara Appeal Decision, para. 9. See alse Liubidic Appeal Decision, para. 6,
¥ Munyakazi makes this reques) boih in the Response (See para. 2), and also io the Motion for Exlension of Time.
B e Practice Direction op Formal Requirements for Appeals from Judgement, 4 July 2005, para. 5. See also The
Prosecutor v. Tharcisse Muvanyi, Case No, JCTR-00-55A-A, Decision on Muvunyi's Reguest for Consideration of
Post-Hearing Sobmissions,; 18 June 2008 ("Muvunyi Decieion™), para. 4, The Proseculor v. Athangse Seromba, Cate
Ne. ICTR-2001-66-A, Ori¢r Copceming the Filing of the Notics of Appeal, 22 March 2007, @, 3, Mikaeli Mukimang v.
The Presecutor, Tase Mo, [CTE-95-18-A, Owder Concorning the Fiting of the Wotice of Appeal, 21 Fobmary 2006,
.3
Response, prra. 2; Motion for Extension of Time, pars. 3,
M Proof of Service — ArusHa, indicaling that the Appeal Briel was served npon Munyakazi and his Counsel un 30 June
2008,

Case No. ICI'F.—Q'J‘—Eﬁ—le 1bis 8 October 2008
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if it were & party, it WO ld have to apply lor lesve to present such evidence pursuent o Rule 115 of
the Rules. Munyekazi further submitied thet allowing the filing of additional decvments would
canse undue delay in the appeal proceedings.”’ The Appeals Chamber considers that Rwanda was

given z Wme Limit in which o file an amices curige brief and finds that it has not shown pood cause
for filing the addidonal ymawerial without having soupght priar leave to do so. The Appeals Chamber
therefore declines o cogsider this addiional material,

IV. GROUND OF APPEAL 1: APPLICABLE PUNISHMENT

& In ils Rule 11#ig Decision, the Trial Chamber held that it was sausfied that the Abolition of
Death Penualty Law abglishes Lthe dealh peralty, and replaces H in all previoos legislative texts wilh
either “life imprisonment™ or “life imprisonment with special provisions™. Accordingly, the Trial
Charpher accepied that [the death penaly will not be imposed in Rwanda, and noted thai this was
consistent with Rule }1pis(C) of the Rules.”’

9, The Trial Charhber recalied the submissions of the Prosecution and Rwanda that the
Transfer Law™ was the applicable law for Rule 11bis transfer cases, under which law the highest
penaity was life imprispnment. The Trial Chamber funher noed Muoyakazi's submission that, if
convicled, he would in fact be subject to Article 4 of the Abolition of Death Penalty Law,”
pursnant o which bd could face life impoisonment with special provisions, meaning life

imprisonment in isolatipn.® The Trial Chamber observed thal neither the Proseculion nor Rwanda

provided any satisfactofy information to rebut the Defence submission on this pu:.wint.3 ' and found, to
s concern, that Munﬂak.ﬂﬁ would be subject to life imprisonment in isolation, if convicled in

Rwanda 2 |

10. In reaching T.h.tF comclugion, the Trial Chamber e¢xemincd which law, and thus which
punishment, would ap. ly 1o Munyakazi if he were convicted in Rwanda, The Tral Chamber
recalled Lthet Article ﬁruf the Transfer Law provides that that law will prevail over any other laws
m e svent of incm}sislcncy. The Tral Chamber found that, in any cvent, there was no

|
= See Filing of an Additiongl Material in the | Lbis Appeal of Yussuf Munyakazi, 11 August 2008,
2 See Defence Response 1o fhe Additional Matcrial Filed in the Rule 1 [6is Appeal, paras, 2-5.
7 Rule 11bis Decision, 24,
* Organic Law No. 1172 of 16 Mareh 2007 Concerning Transfer of Cases o the Republic of Rwanda Trom the
Tniemational Criminal Tribynal for Rwanda and Prom Other States (“"Tranafer Law™,
® Orgunic Law No. 2007 bf 25 July 2007 Relaling io the Abolition of the Death Penaity (“Abolition of the Deathr
Penalty Luw™)
" Rule 1154s Decsion, pard. 19,
M Rule §1bis Decision, pards. 28, 29, 32
T Rule 118645 Decision, parg. 25, The Appeals Chamber nokes that B Tria! Chamber was nol always consistent in is
findings, stating at paragragh 28 what & transfemred accussd "conld” be subject 1o life imprisonment, while parayraphs 29
and 32 indicate thal 2 transfemed acctsed “wonld” bo subject to life imprisonrmem,

! 4
|
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inconsistency betweean the Transfer Law and the Abolilion of Dealh Pennlty Law. In this regard, the
Trial Chamber noted that Aricle 3 of the Abolitien of Death Penalty Law replaces the death penalty
with either “life impris&mncnt" ar *Jife imprisonment with special provisions".”” whilst Anticle §
provides that “life imprisonment with specisl provisions™ araches to certain crimes, including
genocide, critnes a,ga.ins: humanity, torture end murder,™ Accordingly, the Trial Chamber reasoned,
the Abolition of Death Penalty Law does not prescribe a senlence which is inconsistent wilth the
Tranafer Law: rather, the Abolition of Death Penalty Law specifies the circumslances in which Lhe
sentence of life imprisonment with special provisions ar.q:aliv.:s.35 Finally, the Trial! Chamber noted
lhal, in any event, Anitle 9 of the Abolition of Dealh Penaity Law provides Lhal all provisions
inconsistent with that law are repealed, thereby repealing the earlier Transfer Law wilh regard 10

- |
sentencing. ™

11. The Taal Chﬂml'L:r then considered that, io Lght of its finding that Munyekazi, if conwvicted,
would be sentenced to life imprisonment in iscletion, it was necessary 10 examine whether this
sentence would be consjstent with inemationally recognised standards.’” The Tral Chamber noted
that the established jufisprudence and (he¢ observarions of human rights bodigs indicaled that

imprisonment in isolatign is an exceptionel measure which, if applied, must be both necessery and

proportionate, and incofporaie Certain minimum safeguards.”® The Trial Chamber abserved Lhat it
was not aware of any :LP

h safeguards in Rwandan law,*® and concluded (hat, in the absence of such

saferuards, the penalty ftructure was inadequale, and referral must be denied.®

12.  The Prosecution submits that (he Trial Chamber erred in law by holding that Rwanda's
penelty structure, aod, jn particular, the possibility of life imprisonment in soliary confinement,
does nat accord with inrmaliunaﬂy recognized slandards and with Lthe reguirements of international
law.*' The Prosecution prgues specifically that the Trial Chamber emred in relying on the Aboition
of Death Pepalty Law, whereas the law applicable to Munyakazi is the Transfer Law.“? It contends
that the two laws sci odt separate and independent legal regimes, and that the Transfer Law, as the
lex specialis, 1s the Unl:[y law applicable to such cases.? It further submits thal the Trial Chamber

erred by holding that thg Abolition of Death Penalty Law repeals the Transfer Lew, ergoing that the

7 Rule 11bis Decision, paraf, 24, 26, fn. 46,

* Rule 11bis Decision, para| 26.

™ Rule 11bis Decision, para| 26.

¥ Rule 115ir Decision, paral 27.

* Rule 115is Decision, paral 29.

* Rule 11565 Decision, para| 30,

** Rule 11845 Decision, paral 31,

“® Rule 115is Decision, paral 32,

! Molic of Appeal, paras, 1-4; Appeal Bricl, paras. 4-16; Reply, paras. 5-8,
I Notice of Appeal, para. 3] Appeal Brief, paras. 4-16.
* Notice of Appeal, para. 3] Appeal Bricf, parag, 5-10.

Case No. ICTR-97-36-R] Lbis 8 Ocioher 2008
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Abolition of Death Penally Law expressly identifies the laws it affects, b makes no mention of the

Transfer Law, and that, in any evenl, a subsequent general stafute cannot be ¢consuued as repeaking

a T
un earliey lex speciziis.

13, Munyakazi rtsp-@ndﬁ that the Trial Chamber did not err in concluding Lhat the Abolilion of
Dealh Penalty Law ﬂ.lsq applied to ransfer cases, and thus that the penalty of life imprisenment in
isplation would be applicable to such cases.”® He submits that Lhe relevance of the Aboliion of
Death Penslly Law isiin relalion to sentencing, as the Transfer Law does nol prescribe any

sentences, and argues lhal for the offences for which Munyakazi is charged, the sentence is
prescribed by the Abolition of Death Penatty Law.*® He submils that, at the least, the relationship
between the wo laws 15 unclear and thus that it would not be contrary 10 the laws of Rwanda 1o
sentence him to life imprisonment with special provisions, and ther the Trial Chamber hed no basis
on which 1o hold othe

14.  In its Amicus Bfiel, Rwanda submils that because Article 25 of the Transfer Law provides
that the provisions of te Transfer Law shall prevail over any other law for transfer cases, and the
preammble 1o the Abolition of Death Penalty Law cites the legislalion affected by the law, but does
not mention the Transfgr Law, the senence of life impnsonment with no special provisicons is the
meximum possible pudishment for lransfer cases.”® Rwanda also submils thal it has prepared a
statement stating this to| be the scepe of the law, and giving the assurance that no person oansferred

from the Tribunal would be sentenced Lo solitary confinement in Rwanda. Rwanda submits that Lhis
statcment can be relied| upon by Munyakazi and will be taken into account by Rwandsn courts,™
Rwanda also draws atignlon to the fact that the Rwandan Supreme Court 1s currently sejzed of a
cunslitutional chafleng | 1 Lhe provision in the Abaliton uf Death Penelty Law reparding solilary
confinement.” Finally, Rwanda submits Lhat in the event that the Appeals Chamber would consider
this an obstecle to trapsfer, Rwanda would, pursuant te Aricle 96 of i Constiiudon, seek an
authentic interpretation|from Parliument of the Transfer Law and wheiber solitary confinement wos

intended for transfer cages, which interpretation would be binding on Rwandan courts.™!

:Nni'm. of Appeal, para, 4 Appeal Bricf, pams, 4-16.
« Besponsc, pura. 3,
Response, parg, §,

‘T Respuse, paras. 9, 10.
“ Rwands Amicur Brisf,
** Rwanda amicus Brief,
4 Rwanda Amicus Briel,

a 10,

a 11. The statemient is appendod W the Rwanda Amicur Brief as Annex 2,

ara, 12, refeming 1o Twbarime Afpys v The Governmenr, Case, Mo, RSANCONST/Pdn.
DOQUTAACE, 259 Augusl . The decision it this case was in fact rendered on 29 Augual 2008, The Rwandan Supreme
Court deelined 1 copsider he copstitUticaality of Anicle 4 of the Abolition of Death Peeally law, which provides for
the penalty of solitary confinement, unll such Gme as legisation which govems Lthe ¢xeculon of Uns provision is
enacted into law,

™ Rwanda Amicus Bricf, paka. 13,

Case My, [C‘I‘RaEI?-Sﬁ-RI 1bis B October 2008
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15.  Munyakad resppnds that the statement provided by Rwanda is not itsell law and does not
change Lhe law as enacled by the legislature. He further contends that the stalement is evidence that
Rwanda conld have presented during the refermal proceedings but did not, and should therefore not
be considered.’? He submits that the fact that Rwanda felt it necessary 1o issue this slatement is
proof thet the law is m:ilbiguuus. and, as such, that it 15 possible for a Rwandan courl to impose a

sentence of life imprisonmenl with special provisions to a transfer cage.>

16.  The Appeals Chamber considers that it is unclear how these two laws may be interpreted by
Rwandan coars. It would be plausible to construe the Transfer Law, which states in Article 25 that
its provisions shall prevail in the event of inconsistencies with ooy other relevant legislalion, as the
lex specialis for ransfar cases, and thus as prevailing over Lhe more generel Aboliton of Death
Penalty Law, Morcover as the Abolition of Death Penalry Law sels ot the laws that it affects, znd
does not mention the sfer [.aw, a plausible imerpretation would be that it does not repeal any
provigions of the Transfer Law. This interprelation would mean that the maximum punishment that
could be imposed by a ﬁwa.nda.n court in a uansfer case would be life imprisonment.

17. On the other ha:rd, the Abolition of Death Penalty Law was adopiled after the Transfer Law,
and comld be viewed ds Jex posterior. The Aboliion of Death Penalty Law could therefore be
construed as prevailinglover the Transfer Law and thus as aliowing the passibility of imposing life
smprisonment with isolation in transfer cases. [n addition, altheugh the Abolidon of Death Penalty
Law does not explicitly) mention the Transfer Law, it provides in Aricle 9 that “ell legal provisions
conlrary to this Organit Law are hereby repesled™, which could be interpreied a8 including those
provisions in the Transfer Law that are inconsistent with it. Finally, it would be possible w arpue
also that the laws are not in fact inconsistent, and the Abolition of Death Pepalty Law could be

construed as providing elaboration of the sentencing regime established in the Transfer Law.

18.  Thus far, no auLhuriu.-.Live interpretation of the relationship between these two laws exists.
Rwznda appends 1 dccla:aﬁﬁn to 118 Amicus Brel 1o the effect that the Abolition of Death Penally
Law does not and wasinm intended o govern lhe Transfer Law in any respect, and providing the
assurance that no pefson ansferred from the Tribunal would he senienced to scrve lifc
imprisonment with soifary confinement. While Rwandan couns may Lake nole of this stalement, it
15 not binding on Lhc¢1, end they arc frco Lo edopt an allemative interpretation of these laws.
Rwanda has also indicﬂ-::d that it can, as a further measure, seek an authentic inerpretation of the
Transfer Law fron: Parliament. However, as sych an interprelation has pot yet been cblained, the
Appeals Chamber cannot Luke this into consideration in assessing whether the Trial Chamber ermed

* Response to Amicus Bricf, para. 3.3.
i

Case No. rm.waﬁ-ﬂ'r ibis § October 2008
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in its conclusion aboit the interprelation of these 1aws a5 they currently stand.

19.  The Appeals Chamber considers that it 1s not Up to the Tral Chamber t0 deterTrung how
these Jaws could be interpreted or which law could be applied by Rwandan courts ie transfer cases.

For Lbe reasons providell zbove, the Appeels Chamber is of the view that it would be possible for
eourts in Rwanda to inferpret the relevant lews either fo hold that life imprisonment wilh special
provisions is applicable to transfer cases, or to hold that life impriscnment without specia)

provisions is the maximpm punishment.

20.  Since there is gepuine ambignity about which punishment provision would apply 10 trans{er

cases, and since, theretore, the possibility exists that Rwandan ¢courts might hold that a penaley of
life imprisonment in isojation would apply lo such cases, pursuent to the Abolition of Death Penalry
Law, the Appeals Champer finds na error in the Trial Chamber's conclusion that the cument penalty
structure in R wanda is ot adeguate for the purposes of ransfer under Rule 11bis of the Rules.

2t.  Inlight of the above, the Appeals Chamber dismisses (his ground of appeal.
V. GROUND OF APPEAL 2: JUDICIAL INDEPENDENCE

22, The Trial Chamnber held that it was concerneg that the trial of Munyakazi for genocide énd
other semous violations|of interhstional law in Rwanda by a single judge in the first inglance may
violate his right to be ied before an independent wribunal.>* The Trial Chember also concluded that
despile the procedural safeguards guaranieeing judicial independence in Rwandan law, in praclice,
sufficient guaraniees against outside pressure were lacking™ It found thar past actions of the
Rwandan government, incloding its intermupted cooperaton with the Tribunal folluwing a dismissal
of en indicument and rei}aasc of an appetlant, and iLs negative reaction to foreign judges for indiclng
former members of the }iwandan Patriotic Front (“RPF"} demonstrated that there was a tendency by
the government to presaure Lhe judiciary, and Lhat (here was a rcal rsk that a single judge would not
be able to resist this 1::1'»1:;.\5‘.31.':113."f1 The Trial Chambey held that this siluation was exacerbated by Lhe
fuct that 4 single judge’ : factual findings cannot be reviewed by the Supreme Courl unless there hay

been a miscarriage of justice.”

—_

5 Respomse to Amices Brief pars. 3.3

™ fule 11bis Deciion, para) 39,

3 Rule L Lbis Decisian, para{4{.

* Rule 11bis Decision, p 4048, refeming 1@ the reaction of the Rwandan govermmen W the desison in The
Proseciior v, Jean-Boren Beropagwiza, Case Mo, ICTR-97.-19, Drecicion, 3 November 1955 (*Barayogwize Decision'),
and its condemnation of Jpdge Bruguitre of France for issuing & reponl investigaing whe shootng of President
Habyarimana's planc, and Jydge Arien of Spain for issuing an indictment against foty high-ranking RPF officers.

5" Rule 11bis Decision, paraf 48.
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23,  The Proseculion submils that the Trial Chamber crred in law and facl by concluding that

Rwanda does not mspml.’:t the independence of the judiciary and that the composition of Lhe High
Court of Rwanda doeg got accord wilh the right 1o be tried by an independent tribunal and the right
to a fair mal ™ It Mgui;s that the Trial Chamber emed by concluding that (he composition of the
High Court by a single jjudge is incumpatible with fair trial puarantecs of Munyakaz far violalicns
of jnternational humanjtaran law.” It also contends that the Trial Clinmber’s conclusion that a
single judge sitting in Rwanda would be parttcujarly susceplible 1w extemal pressure is misdirectled
in law, and that allepefl pressure on Rwanda's judiciary was unsupporied by (he evidence. ™ The
Prosecytion alsc stbmils Lhat the Trial Chamber’s conciusion that Rwanda's legal framework lacks
sufficient guarantees for judges 15 misdirected, and thal il conclusions in refalion |y the review

]

power of Rwanda's Supreme Court are grroneous,

24. Munyakazi res

and genocide cases,

% that the Trial Chamber was cormect (o distinguish between capital cases
to hold that irial by a kingle judge in a case of genocide may violate his
rght to be ted be.[ﬂn:ian independent tribenal.”* He also contends that the question of whether a
mal before & single jude would violaie his rght o & fair mal must be assessed given the particular

i 8} Munyakazi also submits that the Trial Chamber did consider the
statutory provisions guil.mnmcing the independence of the judiciary, but found that it could not rely
on Lthese alone, and prbvidﬁs examples of interfersnce in the judiciary by the Govemment,™ He
therefore submits that 11 was not unreasongble for the Trial Chamber to find that there might be a
risk of interference i His trial if his case were ransferred w Rwenda.*

clreumstances of Rw

25, Inits Amicus Bief, Rwanda submits that there ere various procedural safeguards in place Lo
guaraniee the independence of its judictary, and that Rwanda will ensure that ils most experienced
judges are assigned to|the first transfer case.® 1t also draws awentian 1o the findings of the Trial
Chambers in the Karry#mkiga and Hetegekimanag cases Lhat necessary guarantees are im place for an
impartial trial, thal (he single judge composition of the High Court cennot be a bar 10 oansferring
cases and that the cenjuct of trials in Rwanda to date has nol called into guestion e competence of

the Rwandan judiciarjlr and provides no basis 1o refuse wrensfers.”” Munyakazi responds by citing

———

¥ ., Notice of Appeal, para. §: Appeal Brict, paras. 18, 19; Roply, paras. -11.
* Notice of Appeal, para. ; Appeal Brict, paras. 18, 19.
M Notice of Appesl, parzs. |8, 9; Appeal Brief, paras. 20-25.
ol Nnur:a of Appeal, para. 12 Appeal Brisf, paras. 26-25.
% Response, para, 15, '
& Rmpﬂnse pare. 10, :
™ Responsc, poras. 17, liin
o - Responsc, para. 18.

Amlcu.t Brief, paras. 14,|15.
" Awmicur Brief, ppra_ 15, %u’ng The Prosecudir v. Gaspard Kanvarukiga, Case No. [CTBR-2002-T8-R V1445, Decigion on

Pragecutor's Request for Baferral to the Republic of Rweoda, § Juns 2008 {“Kamyarubipz 115« Decision™), pars. 34-
42 and The Prosecutor v, Ydephonse Hategekimana, Crse Mo, ICTR-(0-55B-R 1L 1&is, Decision on Prosccutor’s Request
| 9
i
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several instances of undue influence on or interference with the judiciary in Rwenda, and submits

that these dangers are greatly enhanced in trials for crimes such as genocide.™

26, While Lhe Applrzals Chamber shares the Tnal Chamber’s concemn about the fact that
politically zensitive cask,s. such us genocide cases, will be tried by a single judge, it is nonstheless
not persuaded that the c{nmpﬂsi!inn of the High Court by a single judpe s as such incompatible with
Munyakazi's cight to a |fa.'1r wial. The Appeals Chamber recalls that intermational legel instruments,
including human righl.% conventons, do not require that a loal or appeal be heard by a specific
number of judges to befair and independeat.”® The Appeals Chamber alse notes that the Opinion of
the Congultative Cuunbil of European Judges, which the Trial Chamber cites in suppont of ik
finding,” is recammendatory enly.”' There is 2iso no evidence on the record in this case that single
judge trials in Rwanda, which commenced with judicial reforms in 2004, have been more
susceptible to outside il‘ltﬂfﬂl‘ﬂl‘lcﬁ or pressure, particularty from the Rwandan Government, than

previous Lrials invulvin' panels of judges.

27.  The Appeals ber also finds that the Trial Chamber emed ir considering that
Munvyakazi’s right to a:: fair tnal would be further compromised as a resuit of the limited review
powers of the Supreme [Courl. Article 16 of the Trensfer Luw provides that appeals may be heard on
an emotr on a queshion of law invalidating the decision or an error of fact which hes ogcasioned 4
miscarriage of justce. This is not an unusual standard of review in appellate proceedings; i is in
fact the applicable starjdard before this Tribtmal.’? There was also no inforraation before the Trial
Chamber thet would allow it to conclude that the Supreme Court could not re-exarnine wilnesses of

make ils own findings ¢f fact.

e ]

for the Refeal of e Case of Udephones Huegehimana to the Bopublic of Rwanda, 6 June 2008 (“Hotegekimana
1158 Decision™), pazas. 35-#6.

™ Respomsc to Amicus Brigl, paras, 4.1-4.3, The Appeals Chamber notes, however, thal these examples are derived
from the UTMOCO article, which the Appeals Chamber has found 1w be inadmissible in these proceedings. Ser supra [n.
14,

“ Inlermational Covenant op Civil and Pulitical Rights {adopted 19 Decomber, 1966, eniered into foree 23 March 1976)
G000 UNTS 171 ("ICCPE™), Articles 19, 20; African Charler on Human and Peoples’ Righls {sdoptad 27 June 1981,
entered into farce 21 Oclober 1986) (1982) 21 ILM 58 (“ATHPE™), Asticle 7. Rwanda ratified the ICCPR on 16 April
1975 and the ACHPR oo 15 July 1983

" Rule 113 Decision, pard. 47.

" Dpinion No. 6 (2004) of the Consiltative Council of Eurepean Fudges {CCIE) 1 the Alention of the Committce of
Ministers of Fair Trial Within o Reasonabls Time and Judge's Role in Trials Taking inio Accownt Alierpative Means of
Dispuie Setdement, CCJE (2004) OF No, 6, 22-24 Movember 2004, para. 61, reletring to Recommendation No. R (£7)
18 of the Commitice of Mihizlers of Member S1ales Concerning the Simplification of Criminal Justice {Adopied by the
Committee of Minisiers on |17 September 1987 at the 410" Meeting of the Ministers” Depulies), para. ILd.2.

R Article 2401 of the: Satule. See alto Sylvasire Gacienbirst v. The Proscewror, Case No. ICTR-2001-64- A, Tudgement,
1 July 3006, para. 7, quotisy The Prosecuor v. Elizaphan Makirutimang and Gérerd Neakirutimana, Cases No. 1ICTR-
96-10-A and ICTR-96-iT+A, Judgement, 13 December 2004, para. 11 {citetions cmittod} and parz. 8, quoting
Prosecuror v, Rodislavy Krapi, Cass Mo, TT-98-33-A, Judgement, para, 40 (cirations oouled); Suvénal Kufelifell v. The
Prosecuior, Case No. 1 ~98-44A-A, Judgement, 23 May 2005, para. 5. See lurthor Mikaeli Mukimana v. The
Prosgcurar, Case No. ICTR-96-13-A, Jodgerment, 21 May 2007, paras, 7, 8; Prosecuor v. Milamit Siokid, Cage Mo, TT-

¢
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28 Furher, the Appeals Chamber finds Lhat the Trial Chamber erred in considening that there
was a serjous nisk of gpvemment interference with the jidiciary in Rwands. The Tral Chainber
primanly based ils cn#lmlusiﬂn on Rwanda’s reactionr (o Jean-Bosco Barayagwiza's successful
appeal concerning Lhe wiolation of his fights, and the reactions of the Rwandan government 1o
certain indictments issued in Spein and France.” However, the Appeals Chamber recalls that the
Barayagwiza Decizion was issued nine years ago. Il notes that the Tribunel has sitice scquitted five
persons, and that Rwanga hes not suspended its cooperation with the Tribunal as a result of these
acquillals. The Appeals|Chamber also observes Lhat the Trial Chamber did not wke into account the
continned cooperation of the Rwandan government with the Tribunal.™ The Appeals Chamber also
considers that the reaction of the Rwandan government to foreign indiciments does not negessarily
mdicale how Rwanda f.vnuld react to mulings by ils own couds, and s does nol ¢onstitule a
sufficient reason 10 ﬁnd that there is 2 significant nsk of interference by the govemment in transfer
cases before Llhe Rwandan High Court gnd Supreme Court.

29.  The only ather |information refered 10 by the Trial Chember in support of its findings
relating to the independ bnce of the Rwandan Judiciary was the 2007 United Siates State Depariment
Repont cited by the ICDAA in ils amicus eurfae briel.”> However, this repori states only in very
general terms that there [are consiraints on judicial independence, and “ihat government officials had
sometmes altempted fo influence individual cases, primanly in gacaca cases” " The Trial
Chamber did nol eite a11y other information suppoartng ils Andings relaling to the independence of
the judiciary, and, notaljly, did not refer to any infonmation demonstrating eciual inlerference by Lhe

Ewundan government ih any cases before the Rwandan conrls. Mareover, other evidence subrnitted
by lhe amicus curine qiuring the referral procecdings concerning inwerference with the judiciary
primarily involved ga¢aca ceses, rather than (he High Court or Supreme Court, which will
adjudicate the trensfer 4:&5-:5 end failed to mention any specific incidents of jodicial interference.”

97-24-A, Judgement, 22 Mhreh 2006, para, 8, Prosecider v. Miar Yasilfevie Case No. IT-98-32-A, Judgemeal, 25
February 2004, para, 6,
™ Rulc 1 Lbis Drcision, paras. 41-96.
" The Prosecutor of the THbunal indicated 1o the United Nations Security Councit oo F7 June 2008 that “Rwanda
conlinues i cooperate effartively with mhe Tribanal”, [ON Doc. S/FY 5697, p. LS and UN Doc, SFY.5796, p. 1.
President Byron also indicated 1o the United Nations Seenrity Council oo 17 June 2008 that “Ewandz has continued Lo
cooperate with the Tribunal| by facilitaling a steady Dow of witoesses from Kigali to Arusha®. UN Do, 8/PV.5697, .
10.

" Rule 11bis Decision, pard. 48, fn. 89, referving to Brief of Amjcus Curiac, Inlernaliona] Criminal Defence Attomeys
Associaticn (ICDAA) Conderning Lhe Requem for Referal of the Accused Yussuf Munyakazi {0 Rwanda pursuant o
Rule 115y of the Rules of Procedure and Evidence MICDAA Articus Brief”), para. 8, citing Country US Staw
Department™s Report on Human Prectices — 2006, submitted o the United Stales Congress by Scorclary of Slale
Condoleeza Rice, released| by Lhe Buresuw of Democracy, Humnan Righls and Lebor, March &, 2007 (0%, Suie
Pcpmment Report 2007, -

“ TCDAA Amicus Bricf, pae. 8, citing 118, State Deparument Report 2007.

7" The amicus curige brief |submined by HRW rofors W interviews with 25 kagh-ranking REwandan judicial officials
staling that the courts were nol independent, bul provides ou infurmalion sbout the bagis for this view, or uoy casey of

1
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The Appeals Chamber| therefore finds that, based on the record before i, noe regsonable Trel
Chamber would have cpncluded that there way sufficient fsk of governtnent interference with the
Rwandan judiciary 1o wlarrant denying the Prosccudon’s request to transfer Munyakazi to Rwanda,

30. Finally, the A Chamber finds that he Trial Chamber erred in failing o take nto
gccount the availability 'of monitoring and revocation procedures under Rule 115i3(D}(iv) and {F} of
e Rules.”® The Ap]:*e.a.\s Chamber notes that the Proseculion has approached ithe Afncan
Cormnissicn On Humu.ﬂ: and People’s Rights (“African Commission™), which has undenaken to
monitor the proceedings in Lransler cases, end monitors could inform Lhe Proscculor and the
Chamber of any conc 1 s reganling the independence, impartialily or competence of the Rwandan
judiciary. The Appesl{ Chamber notes that the African Comnission i§ an jndependenl organ
established under the African Chaner on Human and Peoples’ Rights end it has no reason o doubt
that the Aflrican Comgnission has the necessary qualifications to monitor trials. The Appeals
Chamber finds that the Trial Chamber erred in failing to consider this in 113 assessment.

|
31. For the l‘ureguipg reasons, the Appeals Chamber prants this ground of appeal, and wil]
consider the effect of lh]{s in the Conclusion.

VL. GROUND bF APPEAL 3: AVAILABILITY AND PROTECTION OF
| WITNESSES

32. The Taal ChArIcr expressed its concern Lthat under carrent conditions in Rwunda, despits
the puareniees i Rwapdan law of ihe night of Munyekazi 1 obtin the attendance of, and to

examine wilnesses for|his case upder Lhe same conditions as wimesses against him, including

provisions for the a.qsiqta.rmc and protection of witnesses, it was Bkely that these riphs would be
violaled.” The Trial Chamber Iherefore concluded that it was not convinced that Munyakazi’s fair
mial right relating to the attendance of witnesses can be guaranierd in Rwanda af present.™ With
respect to witnesses o Rwanda, the Tnal Chamber found that Munyekazi would have difficully in
securing witnesses 1o festify due to their fear of harassment, arrest and delention, or that an
indictment would be i$sued against themn.?' The Trial Chamber also expressed serious concerns

gclual sitiempls to jotorfers with the jodiciary, See Brief of Human Rights Waich as Amicus Curae in Opposition (o
Fule 115is Transfer, 17 Manch 2008 (“HRW Amicus Brief'), para. 51,

™ See Notice of Appeul, pafes. 21-24; Appenl Brief, paras. 40-42; Reply, paras. 13, 14, discussed infra, para 46, Ser
Stamkovid Appeal Decision,| where the Appeals Chamber held al parggraph 52 that it was salisfied (hat the monitoring
procedures and the revocation mechandsm under Bole I lER(F) “was & ressongble varisble for the Relferral Bench o
have wcluded in e Rale 11k cquation™. See afso fankovic Appeal Decition, parss. 546, 57.

™ Rule 11bis Decision, paral 59.

* Rule {16is Devision, para, 6b.

 Rule 115ir Decision, parak. 60, 61,
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about the operation of the Rwandan witness proteclion program.® It therefare found that it would
be unlikely that Defende wilnesses residing within Rwenda would feel secure enough to teslify in
trunsferred cases.® The Trial Chamber noted that most Defence witnesses reside oulside Rwanda
and expressed ils concen that they would fear intimidation, threats and arrest.* The Trial Charnber
was also concemned thal there was no evidence of steps taken by Rwanda to secure the attendance or
evidence of witnesses from abroad, or Lhe cooperation of other states for the purposes of video-link

estimony.®* The Triel Chamber found that, in eny event, the availability of video-link facilities was
nol & completely satisfaclory solution to obtaining Lhe lestimony of witnesses residing outside
Rwanda,*

33.  The Prosecutiory submits that the Trial Chamber emed in both law end fact by holding that
under current conditions in Rwanda, Munyakazi’s fair Lrial right Lo obiain the anendance of, and 1o
examine, Defence witnesses under the same condilions as witnesses called by the Proseculion,
cannot be guurantmd.f” The Prosecuiion contends that the Tried Chamber’s conclusion that
Munyakazi would esperience difficulties in securing wimesses due ¢ their fear of haressment,
armest and detention whs gencralized and not substantiated by evidence.® The Proseculion also
submits that the Trial Chamber’s eomclusions that most of Munyakazi’s wilnesses wonld come from
cutside Rwanda and they are unwilling on reasonable grounds to come to Rwanda o wstify
were unsubstantiated.” | 1t also submits that the Trial Chember failed Lo give sufficient weight 10
Rwanda's legal framework, and argues that it was imelevant for the Trial Chember 10 lake account
of the alleged absencd of steps laken by Rwanda to secure |he aflendance end/or evidence of
witnesses ffom abroad.|” The Prosecution further submits that the Trial Chamber exred with respect
Lo i1s conclusions relating to he inadequacies of Rwanda’s witness protection program.”

34 Munyakazi r-:s. nds that the Trial Chamber was engitled to rely on Lhe information
conigined in Lhe submitted amicks curiae briefs, without requiring the amicus curiae o bring the
persons it interviewed in suppor of Lhese reporls Lo court for cross-examination.™ He submits that it
was mot unreasonable for the Trial Chamber to conclude, bused on the evidence submilied by the
amics curiae and by| Munyakazi, that there arc threats to the safety and secorty of Defence

 Rule 11pis Decision, perd. 62.

A3 . . .
Rube 11bis Decision, pard, 62,

* Rule 11bis Decision, pard. 6.

™ Rule 115is Decision, pard. 64,

* Rule [ 14is Decision, pard. .

: Notice of Appeal, paras. [4-20; Appeal Brief, paras. 30-39; Reply, paras. 10-12,
Notice of Appeal, para. 17, Appeal Bricl, par. 32 .

g Motice of Appeal, para. 18: Appeal Boef, para. 33; Reply, para. 12.
Appeal Brief, paras. 34, 15,

*1 Notice of Appeel, para. 19, Appeal Bricf, para. 37; Reply, para. 10-

* Reapansc, paras, 20-24.
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witnesses that would prevent him from recelving a fair trial in Rwanda.”

35. In its Amicws Brief Rwands submite thal the Trial Chamber failed to consider the

subgtential steps that it has undertaken 10 ensure the hearing of witnesses and the presentation of
evidence, incloding measures to ensure wilmess protection and safety.* ¥ submils that the Trial
Chamber did not consider Lhe exlensive reliance placed by the Tobunal on Rwanda and i national
witness programme insecuring end profecting wiltesses for tisls before the Tribunal.* Tt also
draws atlention to Article 14 of (he Transfer Law winch contains unprecedented provisions for
securing the attendance] of witnesses from abread, and swbmils Lbat Rwanda has wken positive sleps
(o compe! wimesses to|lestify, including mutual assistance arrangements,™ Rwanda forther points
o the availability of vifleo-link teslimony and witness proteclion measures for wilnesses lestifying
in Rwanda ™

36.  Mumyakazi responds Lhet while Rwanda may have assisted in facilitaling the appearance of
Prosecution witnesses before the Tribunal, it has not done so with respect to defence wimesses,”™
He also presenis information about defeace witnesses who have been hatassed apon their retumn to
Rwanda, or forced to flee Rwanda afier testifying before ihe Tribunal.™ Munyakazi aiso submits
that Rwandans who are living abroad as refugees and constimile the majority of the wimncsses
expecied to testify for s Defence, will not be able te testify in Rwanda without losing their refuges
status, and cannot be tompelled to testify,'™ He indicates Lhar investigators can verify that the
prospective Defence witnesses interviewed both within and oulside R warxla are fearful of testifying
for the Defence in Rwanda ™!

A. Witnesses within Rwanda

37,  The Appeals Ghamber considers that there was sufficient informaton hefore the Trial
Chamber of harassment of wimesses lestifying in Rwanda, and that wimnesses who have given
evidence before the Thbunal experienced threals, torlure, arrests and detentions, and, in some
instences, were killed.|®* The Trial Chamber noted with parliculer concemn the submission from

% Response, para. 26.

* Rwanda Amicus Brief, pga. 17.

¥ Rwanda Amicws Brict, papas. 18-20.

* Rwanda Amicus Bricl, pafas. 22, 23.

" Rwanda Amicus Brief, papas. 24, 25.

** Responsc to Amicus Briel, para. 5.1

* Response o Amicus Brief, paras, 5.2, 5.3,

' Reepoase 10 Amicus Brigf, para. 55

"M Response to Amicws Bridf, para, 5.5,

"% HRW Amicus Brict, pargs. 89-102; 1CDAA Amicus Brief, paras. 83, 85. The Appeals Chamber atso notes the casc of

Alowy Simbe v, The Frozepusar, where the Trial Chamber found tha tre Rwandan awthorities had interfoed with
! Defencs Wimess HBE, reshiting in his refusal 1o testify. See Aloys Simba v. The Prosecuior, Case Mo ICTRAO1-T8A,
' Judgement, para. 47, celctring 1o Fe Yrosecator v, Aloyr Simba, Cage Mo, ICTR-01-76-T, Judgement, paras, 47-59).

| id
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HRW that at least sight zenccide survivors were murdered in 2007, including persons who had, or
intendcd, 1o testify in gcnucide trials,’™ There wes also information before the Trial Chamber of
persons who refused, Ui.l[ of fear, 10 lestify in defence of people they knew 1o be innocent.'"™ The
Trial Chamber further moted Lhat seme defence wilnesses feared that, if they testified, they would be
indicted to face trial before the Gacuca courts, or 2ccused of adhering to “gemocidal ideology™,'®
The Appeals Chember pbserves that the information availeble to the Trial Chamber demonstrates
thet regardiess of whether their fears are well-founded, wimesses in Rwanda may be unwilling to
testity for the Defence Ia.a a result of Lhe fear thal they may face serious consequences, including
threats, harassment, turq:ure, arrest, or being killed. It therelore finds that the Toal Chember did not
erT in concluding that itjwas unlikely that Defence witnesses would feel secure enough to testify in a

ransferred case.

38 The Trial Chamber Further held thal there were concerns with respect to the wilness
ProlEclion propram inj Rwanda.'™ The Appeals Chamber notes thal no judicial syslem can
guarantee absolute witness protection,”™ However, it is not persuaded that the Trial Chamber erred
in finding that Rwenduls wilness prolection service currently Jacks resources, and i understaffed.
The Appeals Chamber ggrees with the Prosecution that the fact that the witness proleclion service is
presently adminisiered by the Office of the Prosecutor General and that threats of harassment are
repored o the police :iu-cs not necessarily render the service inedequate, However, it Ands that,
bused on the infonnaiioh before 1t, the Tral Chamber did not err in finding that witnesses would be

afreid to avail themselves of it services for this reason. '™

39.  The Appeals Cl'nlamber therefore dismisses Lhis sub-ground of appeal.

B. Witnesses putside Rwands

40, The Appeals Chamber finds that the Tral Chamber did not err in accepling Munyakazi's
assertion that most of im witnesaes reside outside Rwanda, at this is usual for cases before the
Tribunal, end is supported by infurmation frorn HRW.'™ The Appeals Chamber also finds that there
was sufficient information before the Trial Chamber Lhat, despite the proteciions available under

T HRW Amdicus Brief, para) 96.

™ HRW Amicus Bricf, para| 37.

"™ Rube 11bix Decisign, pury. 51, releming 10 HRW Amicur Brief, paras. 30-40.

1% Ruke 11bis Decision, parg. 62.

1Y Fankovie Appeal Decisiop, para. 49.

1M 1-DAA Amicrs Brict, . B7, HRW Amécogs Bricl, para. 87,

'™ See HRW Amicur Bricl| para. 38. See gise foolnole 16 of the Rospunse, ¢iting the example of The Prosecuter v.
Stmeon Nekamikiye, Case Mo, [CTR-01-673, where C1'% of the defence wimnesses came from abmoad, The Prosacidar v,
Andr# Ntagerurg, Cage No [CTR-95-10, whers 1009 of the defence wilnesses came from abroad, and The Prosecuior
¥, Samue! Irmanizhimwe, Ho ICTR-97-36, where 1007 of the defence witnesses wers Trom abroed.

| 1s
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Rwandan law, many Witnesses rasiding outside Rwandas would be afraid to testify in Rwanda.!'" 1t
therefore finds that the Toal Chamber did not err in concivding, based on informatuoen before i tha
derpitc Lhe protections available in Rwandan law, many wilnesses residing abroad would fear

intimicdation and threaty.

4].  With respect to Rwenda's ability to compel wilnesses (o lestify, the Appeals Chamber noles
that Rwanda hes several mukual assistance agreements with states in the region and elsewhere in
Africa, and that agreements have been mrranped with other slales as part of Rwanda’s cooperation
with the Teibunal und in the conduct of ils domestic trials.’!! Further, the Appeals Chamber notes
that United Nations Sbcurity Council Resolution 1303, calling on all slaies to assist nadonal
jurisdicions where ces¢s have been transferred, provides a clear basis for requesting and obtaining
cooperation.''? It therefiore finds that the Trial Chamber erred in holding that Rwenda had not wken
any sleps to secure the | ttendance or evidence of witnesses from abroed, or the cooperation of other

sLales,

42.  The Appeals CRamber considers that Rwanda has established Lhat video-link facilities are
available, and that video-link testimony would likely be aulthonzed in cases where wilnesses
residing outside Rw. genuinely feer to testify in persom. However, it is of the opinion that the
Tria] Chamber did not ﬁn in fAnding that the availability of video-link tacilities is not a completely
satisfactory solution to lhe testimony of witnesses residing outiide Rwanda, given that o is
preferable (o hear diredi witness testimony, and that it would be a violation of the principle of the
equality of arms if the Tlajun't}r of Defence witnesses would testify by video-link while the majority

10 See HRW Antictis Brief, para. 104, indicating thal in inlerviews with iwo dozen Rwandans Living abroad, no one was
willing 1o ravel w Rwandh o testify for the dofonce See afse the statcment by the Rwandan Minisier of Justoce
regerding the immunity for witnesses granted under Article 14 of (he Trmsfer Law, ciled in e HEW Anicus Brief a1
pare. 19, and guoted by the [Trial Chamber in para. &) of the Rule 11&ir Drecision. The Appeals Chamber finds thal this
slalcment, which according to HRW, was widely circuleted in the diaspora, may contribute (o the unwillingness of
witnesses residing colgide of Rwanda to retum to Bwanda to testify. However, the Appeals Chamber finds that the Trial
Chemaber refetred (o this geote out of context, as ir eited 3 to demonstrale Lthal the Government woold condone the
arresls of wincsses who hafl estified for the Tribunad after their relum to Rwanda. The Minister was in fact speaking
about e immunity guarapteed under Arlicle 14 of he Transfer Law o witnesses (eslifying in transler cases,
Moreaver, the Trial Chamter discusses these amesis in the same paragraph 85 it discusecs gemmucidal ideology. thus
iiplying thet defence wilmésses who were aresied wpon retuming 1o Bwanda afler their festimony were arrested for
harbouring genocidal idcnlqu. There is no indicalion thal this was the case, and the Minister's statenient did pot relate
to genocidal ideclogy.

YT Rwanda Amicas Brief, pare 23. Rwanda iz a party to the agrecinent of Mural Legal Assislance iz Criminal Matters
of the East AlTica Police Chicls Crganisasion with many slales in the region 2nd elsewhere including Eenya, Uganda,
Tanzania, Burundi, Djibouty, Britrea, Seychelless and Sudap, and has 4 Muotual Legal Assistance Protocol with states
utuder the Convention Establishing the Ecopomic Commuonity of the Greal Lakes Countries {CEPGL). Awanda bae alsp
negonated an extradidon Memorandum of Understanding with the Uniled Kingdom, and H is cooperating with many
justice systems including thpse of New Zealand, Finland, Denmark and Germany.

12 gcurity Couneil Resolption 1503 slales at paragranh | thot the Securily Cowncil “[¢]alfs op e nlermmjonal
i i jutisdictions, a5 part of the complefion siralegy, in improving their capacily (0 prosecite
and the ICTR [..]" S/RES/1503 (2003). See Stankorvic Appeal Lecision, paragraph 26,
where the Appeals Chambdr approved of the Trial Chamber's consideralion of Sceurity Council Resclubion 15013 and
interpreled this paragraph of the resclulion as implicily invluding codperation with respect Lo wilnesses,

|
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of Prosecution witnesses would testify in person.'"

43.  Considering the|tolality of the circumstances, although the Appeals Chamber finds that the
Trial Chamber armed in holding that Rwanda had not laken any steps to secure the atiendance ur
evidence of witnesses from abroad, or the cooperation of other slates, it dismisses this sub-ground

of appesal,

C. Condusion

44,  For the reasons plready provided under Ground 2 of this decision,"* the Appeals Chamber
considers that lhe ’I‘ria]l Chamnber emed in not taking inlo account the monitoring and revocation
provisions of Rule Ilbﬂ;(D)(iv) and (F) of the Rules, and the prospect of monitoring by the Atrican
Commission, in iLs ns' sment of the availability and protecticn of witnesves,''* However, the
Appeals Chamber find$ that this failore did not invalidate the Trial Chamber’s findings on Lhe

availahility and protectipn of wimesses.

45,  In light of the above, the Appeals Chamber finds that the Toal Chamber did not err in
concluding hat Munyakazi’s right w obrein Lhe atendance of, and 10 examine, Defence witnesses
under the same cnnd.iticins as witnesses called by the Prosecution, cannot be guaranteed at this time
in Rwanda, The Appealp Chamber therefore dismsses this ground of appeal.

VIL. GROUND OF APPEAL 4: FAILURE TO TAKE INTO ACCOUNT
| RELEVANT CONSIDERATIONS

46,  The Prosecution submils that the Trial Chamber ecred in law and fact by not wking inte
account or not giving pufficient weight to rclevant consideradons submitted before it, including
safeguards in Rwandals law for the facilitation of the defence, immmumity and safe passage for
defence counsel end dgfence wilnesses, the monitoring of proceedings in Rwanda by Lhe African
Commission, and the rgdress of revocalion of the order of referral under Rule 1 155(F) of the Rules
in the event of Rwanda's non-comgpliance with ils obligations.’'® Munyakazi responds that the Trial
Chamber did consider the safeguards provided under the Rwandan legal system, but still concluded

''"* Rule 1tbis Decision, pard, 85.

14 See supra para 30, See afso Stankovie Appeal TDecision, wherc the Appealy Chambxr held al paregraph 52 that il was
salisfied that the monitoring procedures and the revocetion mechanism under Rule | I{F) bis "wag a reasopable variable
far the Referral Beach to haye included in the Bule 115z equation”. Ser alse Jonkevid Appeal Decision, pares. 58, 57.
"3 See Stankovid Appeal [pecision, whese the Appeals Chamber held at parsgraph 52 that it was satisfied that the
monitoring procedures and the revoration mechanism under Rale 11(F) hir "was a reasonable vanable for Lhe Relerral
Beneh o have included in e Rule 1154 aquation”’. See also fanfovid Appeal Decision, peres. 56, 57.

"' Notice of Appeal, paras. 21-24; Appeal Brief, paras. 40-42; Reply, paras. 13, 14,
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onditions in Rwenda, they were inadequate to guerantet a fair mrial''” He
[harnber's omission [0 refer to the moniloring proceedings and the remedy
for in Rule 1164:(F) of the Rules were harmless.!®

amber finds that the Trial Chamber did take int¢: account the safeéguards in

Rwanda'’s law for the fheilitation of the defence, including immunity and safe passage for defence

counsel and wimesses,
Law which address the
Trial Chamber conside]
facilitale witness prote

The Trial Chamber explicitly considered Arnicles 13 and 14 of the Transfer
assistance and protection of witnesses, including defence wimesses.!"” The

red the provisions in Rwandan law relating to measures put inlo place to

cton and safery, bul neventheless came to the conclusion that under the

current conditions in Riwanda, these laws were inadequate {0 puarantes witness plrl:!la‘:-r.:lilm'L.Jzﬂr The
Trnial Chamber did

:Siﬂp‘.liciﬂ}r consider the provisions of the Transfer Law relating 1o the
immunity end safle p

ge of defence counscl, but as it made no finding that Munyekazi might not
lo impediments to the Defence ability 10 travel and conduct investigations,
the Appeals Chamber [does not consider that it was required to do an. The Appeals Chamber
therefore [inds that the|Trial Charnber did consider and give adequate weaight to the safeguends in
Rwandan law for the ‘aci]itatiun of the defence, and herefore did nol commit any eror in Lhis
regard. ’

receive » fair 1oal doe

48.  The Appeals Chiamber thercfore dismisses this sub-ground of appeal.

49, The Appeals Chamber has addressed the failure of the Trial Chamber to consider the
monitoring of proceedipgs in Rwanda by the African Commission, and the redress of revocation of
the order of referral under Rule | 15:5(F) of the Rules in the event of Kwanda's non-compliance
wilh its obligations in its consideration of Grounds 2 and 3.

VIII. CONCLUSION

50. The Appenls Clamber has granted Ground 2 of the Appeal, finding that the Trial Chamber
erred in holding Lhar JIrlw:En.wmxila does not respect Lhe independence of Lhe judiciary and that the
composition of the codns in Rwanda does not accord wilh the right to be iried by an independent
tribunel and the right JD a fair trial. However, it has dismissed the remaining grounds of appeal,
which refate Lo [undamental mauers concerning whether Munyakaei's fight to obtain the attcndance
of, end 10 examine, Defence witnesses under the same conditions as wilnesses called by Lhe

1
T

"? Response, para. 27.
1! Response, para 28
¥ pule 11bis Decision, p
1% pule I 1bés Decision, p
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Proseculion, cen be guaranteed ar this Lime in Rwanda and whether Lhe penalty structure in Rwanda
is adequate for the purposes of uensfer under Rule 11bis of the Rules. Consequenily, despite
granting Ground 2 of the Appcal, the Appeals Chamber finds that the Trnal Chamber did not err in
denying Lhe Proseculion’s request to refer Munyakuzi’s case 10 Rwanda.

i IX. DISPOSITION
51.  For Lhe foregoing reasons, the Appeals Chamber,
GRANT'S Ground 2 of the Appeal;
DISMISSES the remaifder of the Appeal; and

UPHOLDS the Trial Chamber's decision to deny the referral of the case to Rwanda,

N eantle can

Judge Fausto Pacar
Presiding
Daled this 8th day of Ogteber 2008,
at The Hague, The Methertands.
[ Seal of the Tribunal |
121 See supra paras. 30, #4. 1_
|
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