
107/H 

Tribunal Penal International pour le Rwanda 
lntematlonal CrimlllBI Tribunal for Rwanda 

Before: 

Registrar: 

Decision of: 

IN THE APPEALS CHAMBER 

Judge Fausto Pocar, Presiding 
Judge Mohamed Sbahabuddeen 
Judge Mehmet Gllney 
Judge Liu Daquo 
Judge Andresia Vu 

Mr. Adama Dieng 

2 Oetober 2008 

THE PROSECUTOR 

,. 
Ildephonse HATEGEKIMAN 

Case No. lCTR.OiJ.55B-Rl lbls 

ICTR Appeals Chamber 

Date: ;' OW.be.v ?=,, 
Ac1ionc f~ 'T' 
popiedTo: (.Ph~ I% 

DECISION ON REQUEST TO ADMIT ADDffiONAL EVJDENCE 

Counsel for Ildephonse Hategeklmana 

Mr. Robert Ahlonko Dovi 
Mr. Ala Quam Dovi-Avouyi 

Office of the fro,,q;utor 
Mr. Hassan Bubacar follow 
Mr. Bongani Majola 
Mr. Alex Obole-Odora 
Mr. Richard Karegyesa 
Ms. Dior Sow Fall 

!nocro\a>Lion•l Criminal 1 rihu'1al for RwjnJa 
1",lhunal r,!,..1 i111,·rn'11innal V<•m· \e Rw•"d" 

(SH'' 11 !>" I H\ "r ,·n,•, 1>f rn1. O,U<;o~AL ~>:OC' HI' ,1, 

C, """C rf \«-II ,H l~)~i•01<">, ,\ l '<)HU;\~AI- l'A~ "°''" 



106/H 

I. The Appeals Chamber of ttle International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humwutarian Law 

Committed in the Terri Cory of Rwanda and Rwandan Cicizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring SUltes Between l January and 31 

December 1994 ("Appeal, Chamber" and '"Tribunal", respectively} is seized of a motion filed on 3 

September 2008 by lldephonse Hacegekimana ("Hategek.imana") lo admit additional evidence on 

appeal pursuant to Rule 115 of the Rules of Procedure and Evidence of the Tribunal ("Rules"). 1 1bc 

Prosecution responded on 12 S"fltember 2008.1 Hategekimana did no! file a reply. 

BACKGROUND 

2. On I~ June 2008, a Trial Chamber designated under Rule l !bis of the Rules issued a 

decision denying the Prosecution's request to refer Hategekimana's case to Rwanda pursuant !O 

Ruic llbi., of the Rules.i The Prosecution appealed this decision, filing its Notice of Appeal on 30 

June 20084 and its Appeal Brief on 14 July 2008.i Hategekimana filed his response on I September 

2008.6 The Prosecution did no\ file a reply. Halegekimana filed a Notice of Cross-Appeal on 15 

August 2008,1 and a Cross-Appeal on 15 September 2008.1 However, the Cross-Appeal was 

rejected as ii was filed out oftime.9 

3. In his Motion, Hategekimana requescs permission to file addicional evidence relating to 

government interference With the abihly of the Defence to exercise its function, the availability and 

protection of witnesses, and the independence and impartiality of the judiciary. 10 He submits that 

1 Roqoete de I• Defmst"" dtpO\ de moyen, do preuvc supplrnlcntoi= (An,cle 115 d• ROglomco< de proc6'1ure « de 
frouve}, l Sept<mber 2008 ("'Molion"). 

Mporu;e du Procurcur ~ la "Rcqu~e de la D<!feru;e on d<!pO\ de moyeru; de prouvo ,upplrnleotoi= (Article 115 du 
R~gloment de proctdun: ct de pmovo), l2 September 2000 ("Re>pon$C'), 
'Dec,sioo on Prosoculor's Request for Ilic Rdornl of Ill< Cose of lldcphon,c Ho!ogcl:.Lmana to Rwanda ("llN, 
D«ision") 
• Pr=u10r's Notice of App .. l {Ruic 11 bis (H)), JO June 2008. 
' Prosecutor's Appellant's Brid {Ruic 11 b" (H)). 14 July 2008. 
' Rtponso de !, Dtfcnsc en Itloction ,u Mtmoire D' Appel du l'rocum,r (ArUclo 11 bis !! du ROgl<ment), l Scp<crnber 
2008 ("Re$pO!ISC IO Pr=ution Appollal>!'s Brief") 
' Defence Roques! for Cross-App..i, 1 September 2008 ("'Notice of Crc.,s•Appcol'"), 
' Mtmoire d'appol incidcnl de lo Defense, 15 Sep\cmber 2008 ('"Cro»-Appcol"), 
' Ha\cgcbmo,,• filed a moticm for ex\cns;cm of tune in which to f,le hio ero .. -ApP<al Brief. s., Defc,,ec Motion for 
Elx\cooion of Time to FUe the Bncf in Suppon of ;i, Nobe< of Cr<,ss-Appe,,J, I Sep<ombcr 200li, However. the Appeals 
Chamber ~ismJoscd !hi, moMn and rej«:lod the Ooso·Appeal, S« O<:cision oo • Requost fot or, fattmioo of Time to 
File a Cros.s•Appcal, 16 Scptombor 2008, 
"Motion. pora 7. 
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the proposed additional evidence will assist the Appeals Cbamber in ics evaluation of the I Ibis 

Decision with respect to tlll;Se issuei;.'' 

4. The Prosecution respond. that the Accused has not provided the Appeals Chamber with the 

proffered evidence, nor hw; it dei;ctibed the evidence 1n a manner that would allow the Appeals 

Chamber lo determine its relevance.' 2 II also submits that Hategekimona h!!S not advanced any 

arguments to demonstrate how the additional evidence satisfies the requirement& of Rule 115, and 

in particular, ha.s not indicated why the propooed evidence was not available dtning the refe1tal 

proceeding." The Prosecution also submits lhal Rule l l S of the Rules is not designed to allow a 

party that succeeded in Lhe fin.I instance lu present additional evidence to support a point !hat was 

decided in his favour. 14 

DISCUSSION 

5. Rule 115 of the Rules provides a mechanism for admission of additional evidence on appeal 

where a pany is in possession ofmatenal that was not before the court of first instance and which is 

additional evidence of a fac! or issue litigated at trial." According to Rule I\ 5(A) of the Rules, a 

motion for additional evidence shall clearly idcnnfy with precismn the specific finding of fact made 

by the Trial Chamber to which the additional evidence is directed. 1n addition. Rule 115(B) of the 

Rules provides that the additional evidence must not have been available at trial and must be 

relevant and credible. \Vhen determining the availability at trial. !he Appeals Chamber will consider 

whether the party tendering the evidence has shown that it sought to make '"appropriate use of all 

mechamsm, of protection and compulsion available under the Statute and the Rules of the 

International Tribunal to bring evidence [ ... ] before the Trial Chamber."" Once it has been 

determined that the additional evidence meets these conditions, the Appeals Chamber will 

determine in accordance with Rule l 15(B) of the Rules whether ii could have been a decisive factor 

in reaching the decision at trial. 

"Mouon, P"""· 6. 9. 
" R"'JlO""• pan,.>, 2 , 6 , 
" R«ponse, P"'"'· 2. ~- 7. 
" Respon,e, pora, 2. 9 
" Th, P,oucu,or "· 17ia,ci,,e Muvw,,,. C .. e No. !CTR-00-55A-A. Doeismn on • Ro,,,,,, to Admit MdiuonoJ 
Ev,d"'1ce, 27 April 2007, para_ 6 {"Muew,y, 0.c,sioo··). FrnJl1Ull1d Ni>hlmano ., oi v. Th, Pro,,culDr. Core No lcrR-
1)9.52-A, Decision on App<llanl le.n-Bo,cu Boroyogwiza"s MoUoos for Leave to l'r=l Additional Evidence Purswmt 
lO Rule l lS of !he Ruk.s of Procedure and faidence. 8 D«:,mb<r 2006. para. 4 ("Nohimarn, ., al. Rule l ll Doc,sion'"), 
" S« Mu .. nyi Decision. para. 6 Md Nahim.ma " al. Ruk 1 lS Domion. para. 5. quoting Tho Prouc.,ar v. A•dr< 
N1<1g,n,ro <I oL. Caso No ICT'R-99-46-A. Deo,;ion on Prooecutioo Motion for Adm,ssion of Add>Uonal Evidence. 10 
December 2004, rot• 9 (,n!ernal refor,nces omiued) 
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6. Furthermore, in accordance with established jurisprudence, when: the proffered evidence is 

relevant and credible, but was available at trial, or could have been discovered through the e~erdse 

of due diligence, the Appeals Chamber may still allow it lo be admitted on appeal provided the 

moving party can establish Jhat its exclusion would amount to a miscarriage ofjustice.17 That is, it 

must be demonstrated that had lhe additional evidence been adduced at tnal, it would have had an 

impact on the verdict." 

7. The Appeals Chamber recalls that a party seeking the admission of additional evidence on 

appeal must provide to the Appeals Chamber the evidence sought 10 be admitted lo allow it to 

determine whether the evidence meets the requin:ments of relevance IIIld credibility." 

Hategelcimana has not anached the proposed addillonal evidence to the Motion, nor has he 

described the content of the proposed evidence in sufficient detail which would allow lhe Appeals 

Chamber to assess whether they are relevant to the findings made by !he Trial Chamber.'° 

8. This reason alone suffices to dismiss the Molion. However, the Appeals Chamber also 

notes that Hategekimana bas not demonstrated Chai the potential additional evidence was not 

available in the first instance proceeding, that it could not hove been discovered through the 

exercise of due diligence, or that it would have hod an impact on the verdict. 

9. In light of lhe above, the Appeals Chamber is not satisfied that Hategekimana has 

established that the purported additional evidence meets the requirements of Rule 1 l 5 of the Rules. 

"M"vw,yj Dc01«on, l)llra, 7; Nohlmana <I al. Ruic l 15 Decision, para 6 (with further ,eferences), 
" M•VIUl)'i Dcci,ion, pora. 7; Nahiman,, tt oL Ruic l IS Dcc!si<m, para. 6. 
"S« Practico Direction <m Formal Re<juimnents for Appeals m;lm Judgment. l5 June 1~7. para. 7. S« al.w Muvunyi 
Dcoi>.ooo, para S; F,rdi,iand Nahimana ., oL v. Tio, Pro.,c•IOr, Case No. ICIR-99-SZ-A, Dccisioo on Appel1ael Jean
Bo,co BN,,yagw,za', Motion for Leave \0 Present Add,Uonal Evi<lonce l'lmuanl to Ruic 115, S May Z006, para. JH; 
F,rdffl{md Nohimana ., "' v. Th, Pro,,,c140,, Case No ICl'R-99-52-A, Dc<i>,on <m Appellael HB.s,an Nge:ze'• Mot,on 
for Lei,,o to Pn:=ic Additional Evidaice. 14 Fcbrua,y 2005, p 3. Se, al.w Pro,,c•mr • Zcron Kuprolld<'" ol .. C""o 
No. IT-95-16-A, "Occis.ioo on the Motions of Or0&0 Jos,poviC, Zo""' Kuprelli~ ond Yla(ko Kuprd<iC \0 Admit 
Add,uooal Evidcn<c P\,rn,onl lo Rulo l 15 ond for Ju<llcoal Nohe, \0 Bo Toi;°" Purouanl co R•l• 94(B)", g May W(ll, 

!l,"'."· s. 
See Th, Pm,,c•tor v, Gasp,,rd Kan;,,,n,;,ga, (:a,o No, lCTR-W02-76--RI lb", Decision on Requ .. t to Admit 

Addi1;ona1 EMdeno, of 18 July 2008, l Soptcntbo, 2000, pa<o. 9 The App<als Ctiomber nocc, lhot HatcJelumoru, 
ind1cotc> that <he proposed odd,uonol evidence is relevant both to oupporc ots ero,....Appeol ond to its R .. ponso to lhe 
Pro,ecullon', Ap?<IIMl's l!r,of. St< Motion, por ... 2-~- G,vcn lilot the Cros,-Appeol w .. reJ0<lcJ by tile Appeals 



DlSPOSffiON 

For the foregoing reo.sons, tile Appeals Chamber DISMISSES the Motion. 

Done ,n English and French, the English te,cl being 11Uthoritative. 

Dated this 2nd of October 2008, 
at The Hague. The Netherlands. 

Judge Fausto Pocar 
Presiding 
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Cham bet. to II>< cston1 Chat ,o< prnpo<cd ,dditionol cv>donce sopports Che Cross-Appeal, it would nol be rolevonl in any 

evonl. 

' 


