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1. The Appeals Chember of the Inlernational Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Ciher Serious Violauons of International Humanitarian Law
Commitied in e Territory of Rwanda and Kwandan Citizens Responsible for Genocide and Other
Such Violations Commitied in the Territory of Neiphbouning Stetes Between ! January and 31
December 1994 (" Appeals Chamber™ and “Tribunal”, respectively} is seized of a motion filed on 3
Seplember 2008 by lldephonse Hategekimana {“Halegekimana™) to admit additional evidence on
appeal pursuant to Rule 115 of the Rules of Procedure and Evidence of the Tribunal (“Rules”).! The
Prosecution rexponded on 12 Sepiember 2008.° Hategekimena did net file a reply.

BACKGROUND

2. Om 19 June 2008, a Triel Chamber designated vnder Rule 11645 of the Rules issued a
decision denying the Prosecation's request to refer Hategekimana's cese 10 Rwanda pursuanl to
Rule 11bis of the Rules.” The Prosecution appealed this decision, filing its Notice of Appeal on 30
June 2008* und its Appeal Brief on 14 July 2008.* Halegekimana filed his response on 1 September
2008.% The Prosecution did not file a reply. Halegekimana filed a Notice of Cross-Appeal on 15
August 2008," and a Cross-Appeal on 15 Sepiember 20082 However, the Cross-Appeal wes

rejected as it was filed out of time.”

3 In his Motion, Halepekimana requests permission to file additional evidence relating to
govemment interfarence with the ability of the Defence 10 exercise its function, the availability end

protection of witnesses, and the independence and impertiality of the judiciary.’ He submits that

| Requite dc 1a Défense en déndt de moyens de preuve supplémentaires (Aricle 115 du Réglement de procddure cl de
Fr:uvr,}. ¥ Sepremiper 2008 (“Movon™).

Deponse du Procotcue A 12 "Regofie de la Défense en dépd de moyens de preuve supplémemtaires (Article 115 du
Riplement de mroc2dure ot 3¢ preave), 12 Scpiember 2008 {“Responss™),
1 Decision on Prossculor's Regquest for the Referral of the Case of lidephonse Hetcgekimana to Rwenda (1 1bis
Decision™).
* Prosecunor's Notice of Appeal {Rule |1 bis (HY), 3¢ June 2009.
* Proseculor's Appellant's Bricf (Rute 11 bis (HY. 14 July 2008
* Réponse de 1a Défense en rébclion au Mémoire D' Appel du Procurcur {Article 11 bis H d Eéglermenc}, 1 Seplember
2008 ("Response o Prosecution Appellant's Briel™)
? Defence Request for Cross-Appeal, | Scptember 2008 (“Nolice of Crogs-Appeal').
} Mémoirc d'appe! incident de la Défense, 15 Scpiember 2008 (Cross- Appeal''}.
? Hategekimana filed 2 motion for extansion of time in which to file his Cross-Appeal Bricf. See Defence Motion for
Extcosion of Time 1o Filc the Brief in Support of s Notice of Cross-Appesl, 1 Sepiember 2008, However, the Appeals
Chamber dismissed this motion and rejecied the Cross-Appeal, See Decision oo a Request for an Extasion of Time to
File a Cross-Appeal, 16 Scptember 2008,
M Mgtion, para T
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the proposed edditional cvidence will assist the Appeals Chamber in its evaluation of the 11bis

o . . n
Decision with Tespest 10 Lhese jssues,

4, The Prosecutiom responds that the Accused has not provided the Appeals Chamber with the
proffered evidence, nor has it described the evidence in a manner that would allow the Appeals
Chember lo determine its relevance.’ It also submits that Halegekimana hes not advanced any
arguments to demonstrete how the additional evidence satisfies the requirements of Rule 115, end
in particular, has not indicated why the proposed evidence was not available during the referral
proceeding.’’ The Prosecution also submits that Rule 115 of the Rules is not designed w allow a
panty that succeeded in the frst instance (o present additional evidence © support 2 point that was

decided in his favour."*

DISCUSSION

5. Rule 113 of the Rules provides a mechanism for admission of edditonal evidence on appeal
where e perty is o passession of material vat was not before the coun of first instance and which is
additional evidence of a fact or issue litigated at trial.* According to Rule 115{A) of the Rules, a
motion for additional evidence shall clearly identify with precision Lhe specific finding of facl made
hy the Tria] Chamber to which the additione] evidence is directed. In addition, Rule 115(B) of the
Rules provides that the additionel evidence must not have been available at mal and must be
relevant and credible. When determining the availability at mial, the Appeals Chamber will consider
whether the party lendering the evidence has shown that it scught to make “appropriate use of all
mechanisms of protection and compulsion availoble ynder the Siatate and the Rules of the
International Tribunal to bring evidence [...] before the Trial Chamber.”'" Once it has been
determined that the additional evidence meels these conditions, the Appeals Chamber will
determnine i accordance with Rule 115(B% of the Rules whether it could bave been b decisive factor
m reaching the decision at wial.

' Mation, paras, 6. 9.

" Response, paras. 2, 6.

" Response, paras. 2, 6, 7.

M Response, pargs. 2. 9.

Y The Prosecaior v. Tharcisse Muwanyi, Cese No. ICTR-0D-55A-A, Diccision on a Reguest 1o Admit Additonal
Evidence, 27 April 2007, pare. & {"'Muvinyi Decigion™), Ferdingnd Nahimana of ol v The Prasecolor, Cae Mo, ICTR-
99-52-A, Decision on Appellant Jean-Bosco Barayegwiza's Modons for Leave 10 Presenl Additional Evidence Pursuent
o Rule 115 of the Rules of Procedurs and Bvidencs, 8 December 2006, para. 4 ("Nakimang ef of. Rule 115 Decisian™.
'* See Muvunyi Decision, pare. 6§ and Nahimana et al. Rule 115 Decision, para. 5, quoting The Prosecuror v. Andvé
Migperwra ef al, Cage Mo VOTR-99-45-A, Decision on Proseculion Motion for Admission of Additional Bvidence, 10
Dzcomber 2004, para. % (intemal references omimed).
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&, Furthermore, in accordance with established jurisprudence, where the proffered evidence is
relevant and credible, but was gvailable at trial, or could have been discovered through Lhe exercise
of due diligence, the Appeals Chamber may still allow it to be edmitled on appeal provided Lhe
moving party ¢an establish that its exclusion would amount to a miscarriage of justice.'” That is, it
must be demonsireled that had the additional svidence been addoced at wial, it woidd have had an

impact on the verdict,'®

7. The Appeals Chamber recalls that & parly seeking the admission of additional evidence on
appeal must provide to Lthe Appeals Chamber Lhe evidence sought 1o be admitted 10 allow it to
determine whether the evidence meew the requiremenls of relevance und credibiliry.”
Halegekimana has not amached Lhe proposed additional evidence to Lhe Motion, nor has he
described the content of the proposed evideace in sufficdient detall which would allow the Appeals
Chamber to assess whether they are relevant to the findings made by the Trial Chamber,?®

8. This reason alone suffices to dismiss the Mouon, However, the Appeals Chamber elso
noles that Halegekimana has not demonstraled that the potential additional evidence was not
availeble in the first instance proceeding, that 3t could nol heve been discovered through the
exercise of due diligence, or that it would have had an impact on the verdict.

9 In light of the sbove, Lhe Appeals Chamber is nol satisfied that Hategekimana has
eslablished that the purponed additional evidence meets the requirements of Rule 115 of the Rules,

T My vyl Decision, para, T; Nakimana &t al. Rule 115 Decision, para. 6 {wilh Tursher refereness).

W Muwiamyi Decision, para. 7; Mohimana et al. Rule 115 Declsion, para. 6.

" Ser Practice Direction on Formal Requirements {for Appeals from Judgment, 15 June 1997, para, 7. Ser alse Muvunyi
Dwesision, para. 8; Ferdingnd Makimana =t al. v. The Prosecuter, Case No. ICTR-99-52-A, Decision on Appellant Jean-
Boaco Bareyagwiza’s Motion for Leave 1o Present Additiongt Evidence Pursuant 1o Rule 115, 5 May 2006, pars, 18;
Ferdinand Nasimang er oi, v. The Prosecutaor, Case No. ICTR-9%-52-A, Declgion on Appellani Hassan Mpeze’s Motion,
for Leave to Prescot Additivoal Evidence, 14 Fobrlary 2005, p. 3. See also Prarecuror v. Zoran Kuprefkid et al., Case
Mo, IT-95-16-A, "Decision on the Motions of Drage Josipovié, Zoren Koprebiid end ¥iatko Kuoprefkic 1o Admit
Additional Evidence Pyrsuanl o Bule 115 and for Judicial Nouge w Be Taken Pursuant 1o Rale 94(B)", § May 2001,

a 5.

g’alﬂee The Prasecwior v, Gaspard Kanwrekiga, Caze No. JCTR-2002-TB-RI | bir, Deision on Request o Admit
Additiona Evidence of 18 luly 2003, 1 Sepiember 2008, para. 9. The Appeals Chamber notcs thet Halcgekimans
indicales that the propoges] additianal evidence s relevant both Lo support ils Cross-Appeal end o its Response to the
Prosecution™s Appeliant’s Briel. See Motion, pares, 2-5. Given that the Cross-Appeal wus rejecicd by the Appeals
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DISPOSITION

For the foregoing reasons, the Appeals Chamber DISMISSES the Motion.

Done in English and French, the English text being suthoritative.

Qi Lo

Judge Fausto Pocar
Presiding

Dated this 2nd of Oclober 2008,
at The Haguoe, The Netherlands.

Chamber, W the cxtent [hat the propescd additional evidence supports the Cross-Appeal, it would not be relevant in any
evenl.
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