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Fhe Procecutor v, Fauline NMyframasihuko ef of,, Case No. [CTR-$8.42-T , Zaz

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal™),

SITTING as Trial Chamber Tl composed of Judges William H. Sekule, Presiding, Arlette
Ramarosen and Solomy Balungi Bossa (the “Chamber™),

BEING SEIZED of the"Reguéte de Arséme Shalom Ntuhobali en antorisation de dépdt de
documents,” filed on 21 August 2008 (“the Mation™);

CONSIDERING the

L. “Réponse de Sylvain Nyabimana & la ‘requéte de Shulom Ntahobali en dépit de
documents,”” filed confidentially on 235 August 2008 (“Nsabimana’s Response™);

it. “Réponse de Joseph Kamyabashi & la ‘requéle de Sholom MNiahoboli en dépor &
doctments, ” filed on 25 August 2008 (“Kanyabashi's Response™};

iii. Prosecutor’s Response to the “Requéte de Arséne Shalom Niahobali en autorization
de dépot de documents,” filed on 3 September 2008 {“Prosecution’s Response™);

iv. “Répligue de Arséne Shalom Nichobali e réponses de Kanpabashi et Nsabimana a
sq requéle en autarisation de d&pdts de decuments,” filed on 9 Septembet
2008 (“Ntahobali's Reply ™),

v. “Réplique, et requite reconventionnelle en réowvermure de preuve ou, subsidiairement
ent contre-preuve, de Arséne Shalom Ntahoboll & la répense du procurewr & so
reguiéfe en  auforisation de dépdrs de documents,” Dled on 9 Seplember
2008 (“Ntahobali’s Reply and Counter-Claim™);

CONSIDERING the Statute of the Tribunal (ihe “%Statute™) and the Rules of Procedure and
Evidence {the “Rules™:

NOW DECIDES the Motion pursuant to Rule 73 on the basis of the writien submissions of
the Parties.

INTRODUCTION
1. ©On 28 Aprl 2008, the Chamber declared Nishobali's case closed, save for the

disclosure of several documents. On 21 Aupust 2008, the Defence for Nishobali requested
the admission of 36 documents into evidence.

SUBMISSIONS OF THE PARTIES
Niahobali's Motion

2. The Defence requests the admission of 36 documents into evidence, The Defence had
initially planned to iniroduce some of these documents during Kanyabashi's testimony.
However, Kanyabashi decided not to testify on 10 March 2008. The Defence indicates that it
could not have introduced these documents during Mtahobali®s own testimony, as Mtahobali
was not an administrative authority of Bulare préfecitre or of Ngoma commune.
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3. The documents sought 1o be introduced into evidence are divided into three groups. A
[irst series of documents was received by the Prosccution during Alison Des Forges's
testimony on 8 June 2004 {Atlachment R-1, Nr. 1 to 28, Reference Number K). A second
series of documents was obiained by the Defence for Ntahobali at Ngoma communal olTice
{R-1, Nr. 29 1o 35; and Atachment R-2, Affidavit). A third series contains one decument
from the files confiscated during Pauline Nyiramasuhuko's amest on 18 luly 1998
{Atachment R1, Nr 36). This document was seized by the Prosecution and later disclosed 1o
the Defence.

4. The Defence submits that the relevance of these documents has to be assessed in the

context of Nuhobali's Defence strategy, namely:

a) The national authorities instructed the popuiation nol to mistake ordinary neighbours for
the enemy, i.¢. the EPT and ils associates;

by Roadblocks and patrols were set up under the authorities’ control to guarantee the
citizens” scourity and 1w stop the RPF and its recognised associates,;

¢) Ngoma communal authorities and Butare préfecfure autharities were still in office and
performing their functions berween April and July 1994,

d) Ngoma communal authoritics were well informed of the situalion prevailing in their
commeere 85 well as in other communes;

&) Security-related issues for Ngoma corunune were discussed at several levels and in
varigus institutions and organisations;

Ny Niashobali used to live in Ngoma commune, in Butare own. He was a citizen and as such,
he was under the control of the administrative, civil and military authorities of Bulare
1own;

g} No relevant docement from that period charges Niahabali;

k} Butare town authorities continued to investigate, arrest, and charge criminals,

The documents meet the reliability and relevance criteria set out by the ICTR and ICTY casc
law. The Defence submits that a document does not necessarily need to be introduced into
evidence through a witness.! Further, there is no obligation to produce the original
document.” A document may be admitied into evidence if the Party has established sullicient
indicia of its reliabiiity.”

Nsabimana’s Response

5. The Defence opposes Ntahgbali’s Motion. It submits that none of the legal awthoritics
cited by the Defence for Ntahobali suppont the admission of new evidence outside any time
limit.

6.  On 26 June 2006, the Chamber had declarcd Nlahobali®s case closed, subject to the
testimony of Witness NMBNP; the introduction of parts of [Kanyabashi's] interviews of 24
and 26 July 1994; and Lhe judgements relating to the Accused Nzisabera (sic). The Defence

! The Prosecuior v. Defafic ef af., Decision en Motion for Admissibility of Evidence, 15 January 1998, para. 22,
The Prosecutor v, Brdenin & Talic. Order on the Siandards governing the admission of Fvidence, 15 February
20072, para. 18,

! The Prosecutor v. Bagasora et af, [CTR-98-41-T, Trial Devision, 14 Ovtober 2004, para, 22,

! T Prosecuior v. Defadic ef of, Appeal Decision, 4 March 1998, para |'7; Appeal Judgment, Prasecutor v
RKitaganda, ICTR-56-3-A, 26 May 2003, para. 33; Prasecutor v. Nyiramasihuka et al. Appeal Deegision, 4
Oelober 2004, para, 7.
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points out that none of the documents currently sought t0 be introduced fulfill the criteria
mentioned by the Chamber on 28 June 2006, Furthermore, the Defence for Ntahobali cannot
request the admission of documents on the basis of the Chamber's instructions of 28 April
2008, Therefore, the request for admussion of documents has no legal basis. Rather, it
constilvies a disguised request (o reopen Niahobali's case and to introduce additional
evidence.

The Prosecutaor v, Pavling Nyiramasufbo ef of, Case No [CTR-08-42-T

7. In addition, the Dcfence submits that three of the documents sought to be admitted
directly concern Nsabimana.' While the Defence for Niahobali has been in possession of
these documents since Alison Des Forges™s testimony (2004}, it did not produce them during
ils cross-examination of WNsabimana (2006) and therefore did not give Nsabimana any
opportunity to comment on them. To introduce these documents at this stage would prejudice
Nsabimana.

Kanyabashi's Responye

3. The Defence opposes the Motion and sobmirs that on 26 June 2006, when Miahobali™s
case was closed sabject to the introduction of the judgement of Wimess T(), the Defence for
Niahohali did not mention the documents now seught 1o be introduced inw evidence. On 28
April 2008, the Defence for Niahobali stated that it was awaiting documents from Rwanda.
At that time, the documents now sought to be introduced into evidence were already in the
Defence for Mahobali’s possession. For that reason, the Defence for Muahobali ¢could not
have been referring (o these documents on 28 April 2008, but only 1o documents related to
Witness TQ.

9. The Defence submits that the documents at stake may only be introduced by reopening
Mtahobali’s case, but that the requirements for reapening the case are not met. Nahobali did
not show that, with reasonable diligence, the documents could not have been identified and
presented during Ntahobali's case-in<chief. All documents were in Ntahobali’s possession
long before the Motion was filed. Furthermors, the Motion was [iled five months afer
Kanyabashi informed the Chamber that he was not going to testify. The Motion and Ms.
Dimitri's alMidavit (Amachment R-2} are both dated 12 June 2008, but the Motion was only
hled on 21 August 2008, Ms, Dimitri's affidavit does not indicate when documents 29-35
were chlamed.

9. The Defence submits that Niahobaii did not produce the first series of documents
during his cross-examination of Alison Des Forges. Dwring his cross-examination of
Nsabimana, Ntahobali did not mention documents 7, 10, 12, 13, 15 and 20, which relate to
issues at the préfecture, during the time when Msabimana was préfer. Niahobali did not
request lo introduce document 36 during his cross-examination of Nyiramasuhuko, despite
the fact that it relates to her arrest on 18 July 1397,

11. The Defence submits that the documents lack the probative value necessary to be
introduced inlo evidence at this stage of thc proceedings. Furthermorz, some of the
documents lack reliability. Finally, the Defence asseris that to admit these documents into
evidence at this stage of the proceedings would cause an irreparable prejudice o Kanyabashi,
whose decision not to testify was based on the evidence already introduced at that time.

* Document Notd: KODIS897, A letter dated 25 May 1994 from the bomrgmestre of Shyanda o the preéfer of
Butare; Docoment Mo 12; KG0653456 dated 3 June 1994 and Docement Wols: KOO08550d dawed & June 1964,
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Prosecution's Kesponye

12. The Prosecution opposes the Motion and submits that Ntahgbali’s Defence case is
closed in respect of these 36 documents. On 26 June 2006, Counsel for Nrahobali announced
the closure of Ntahobali's case subject to the appearance of one witness; the submission of
documents containing Kanyabashi's cuswdial slatements; and the submission of final
judgements of the Supreme Court of Rwanda regarding Witness KQ (sic, it should read TQ).
The Defence for Niahobali did not mention any of the 36 documents that it now secks (o
introduce into evidence.

13. On 28 April 2008, the Defence for Nuahobali recalled his earlier announcement that
Nuahobali’s case was closed, siehject to the submission of cerain documents and that they
were waiting for docomenrts from Rwanda. The Defence for Ntahobali could only have been
referring to the judgements of the Supreme Court of Rwanda regarding Witness KQ (ric, it
should read TQ), but not to any of the 36 documents in question.

4. The Prosecution submits that the Motion is more properly charactzrised as a motion to
reopen Nuahobali*s defence case. The Motion should be denied as the Defence fails 1o meet
the “reasonable diligence” standard. The 36 documents could have been identilied and
presented with reasonable diligence during Mtahobali's case-tn-chief

15, According 1o the Prosecution, the documents listed under the “First Series” and “Third
Serics” were in the Defence’s possession well before the stan of the presentation of
Ntahobali’s case. Regarding the documents in the “Second Scries”, the Prosecution states
thar the affidavit does not indicale when the documents were obtained, and recalls that the
assistant who received the documents worked in the Defence team between 2002 and 2006,
The Prosecution submits that the Defence could have introducced the 36 documents before the
close of its defence case without a witness or through an exper witness.

16. The Prosecution submits that Neahobali will not be unfaicly prejudiced by the denial of
the Motion because the 36 documents concern Kanyabashi more than they do Ntahobali. In
addition, they do not exculpate Ntahobali.

17. The Prosecution submits that if the Defence had produced the documents during
Kanyabashi's defence case, Kanyabashi would have been able to defend himself adequately
against such evidence if he so wished. There is no reasonable explanalion as (o why the
Defence waitcd for such a long time to file its Motion afier Kanyabashi announced, on 10
March 2008, that he would not estily. Finally, allowing Nrahobali’s Motion may result in
Further requests from other Parlies, in parlicular Kanyabashi and Ndayambaje, to reopen their
own cases and therefore may delay the progress of the trial,

Niahobali’s Replies and Counter-Cluim

18. The Defence submirs that there is no need to request the reopening of Niahobali’s case
because the case is not yet closed. Alwrnatively, if the Chamber ¢onsiders Nuahobali's case
closed, the Defence requcsts the Chamber 1o reopen Nuahobali®s case or to allow a counter-
claim for the introduction of the said documents, or, subsidiarily, w introduce these
documents as rebutlal evidence. According to the Defence, Kanyabashi's decision not 1o
testify was an exceptional circumstance justifying such measures as being in the interests of

Justice,
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19. The Defence states that it could only have introduced the documents either through
Nsabimana or Kanyabashi, the concerned persons of autherity, but that it would have been
useless o do so during Nsabimana’s testimony in view of the fact that Nsabimana refused 10
recognise several documents that the Defence for Niahobali had presented to him.’
Therefore, the only option would have been to present the documents during Kanyabashi’s
cross-examinalion.

20. The Defence submits that Kanyabashi’s defence strategy is to allege that Niahobali was
responsible for a roadblock at the MSM garage. Accordingly, the introduction of the said
documents has become even more imponant. The documcents establish that Kanyabashi
continued to fulfil his function as bourgmesire; that he was informed of the security situation
in Ngoma comminne; and that the authorities would not have been silent if Niahobali had
perpetrated the alleged crimes in Ngoma commume. Funhermore, by introducing the
documents, the Defence seeks to show that the Prosecution is not able 10 produce documents
which would suppon any of the allegations against Niahobali,

21. The Defence argues that MNsabimana has failed w demonstrete that he would be
prejudiced by the admission of documents 10, 12 and 15 into evidence. Although document
10 was addressed to Préfer Nsabimana, there is no proof that it actually reached the
préfecture or that Nsabimana was awarc of it. Document 12 was stamped and signed by a
sous-préfet, but it does not necessarily follow from this that Nsabimana was informed of it.
In fact, according to its Pre-Defence Brief, the Defence far Nsabimana had planned to file a
document similar 10 document 12, Document 15 is a leder addressed to Prefed Nsabimana but
it does not imply that the latter actually received or read it.

22. According to the Defence, Kanyabashi has failed to demonstrate that he would be
prejudiced by the admission of the said documents. Many documents are not signed or do not
bear the szal of Ngoma cammrrine and therefore will not be prejudicial to Kanyabashi.

23, The Defence submits that all Panies have introduced documents into svidence that
were not mentioned 0 their Defence Briefs. Furlhermore, documents 4, 5 and 25 are referred
to in Kanyvabashi’s Defence Brief and documents 4, 23 and 27 are mentioned in Nsabimana's
Defence Briel,

24.  The Defence submits that pursuant to Rule 73 of the Rules, 2 motion may be filed after
the initial appearance of the accused and until the rendering of the judgement; therefore the
Motion was filed in a timaly manner.

DELIBERATIONS
Applicable Law

25, Under Rule B9 (C), the Chamber has broad discretion to admit any evidence thar it
deems to be relevant and of probative value® Documents need not be produced through a

* The Defenee refers to T, 117 Gotober 2006, pp. 7. 16, 47, 55, 63 (French}; 1. 18 Qctober 2006, pp. 64, 59, 82,

0.
* The Prosecator v Nyiramasufutke ef of, Case Ko. [CTR-98-42-A, Decision on Pauline Nyiramasuhuko’s
Appeal on the Admissibility of Fvidence, M Oclober 2004, paras, 5, 7.

et




The Prosecutor v Poudine Nviromesifuko ef af, Case Mo, JOTR-B842.T

witness but may be directly introduced into evidence.” A distinction must be drawn bebwesn
admissibility of evidence and the exact probative weight to be attached to it, which is to be
assessed by Lhe Trial Chamber at a later stage.s Al the admissibility stage, the moving party
needs 1o show prima facie that the document is relevant and has probative valug,” The
moving parly must show that a connection exists between the evidence sought to be admirted
and the proof of an allegation sufficiently pleaded in the indiciment to be reievant.'” The
probative value of a document depends on the authenticity of a decument. For the document
to be considered authentic, the Chamber must be satisfied that there are “sulficient indicia of
reliability” to warrant its admission.'’ The requirements for reliability are low at the initial
stage of admissibility and the moving party need only demonsirate the beginning of proof
that the cvidence is reliable.” Indicia of reliability include; the authorship ot the document;
whether it is an original or a copy; the place from which the document was obtained in
conjunction with its chain of custody; whether its contents are supported by other evidence;
and the nature of the document itsclf, such as signatures, stamps, or the form of the
ham:h.-.rrir.ing,1 3

26. Funhermorg, the ICTY and [CTR jurisprudence has developed specific requiremenis
for the admission of new evidence afier the close of the moving party’s case to ensure & fair
trial and to protect the other parties’ rights' A case may be reopencd under exceptional
gircumstances if the moving pany has shown that with reasonable diligence the new ¢vidence
could not have been identified and prescnied during its defence.” New evidence includes not
only evidence oblained afler the close of the parly’s case, but also evidence in the party’s
prior possession, which becomes significant only in the light of other new evidence.'®

27.  In addition, the Trial Chamber exercises its discretion as to whether o admit the
evidence, Laking imo account the relevance and probative value of the evidence and the need
Ly ensure a fair trial. The probative value of the new evidence must ﬂutweiﬁh the prejudice
caused by delaying the fair and expeditious conduct of the proceedings.’’ Factors to be

T Prosecuior v Karemera et af., Case Mo, ICTR-98-44-T, Decision oo the Proserutor™s Molion for Admission of
C-ertain Lxhibils into Fridence, 25 January 2008, para. 7.

¥ The Prosecutor v Nviramaswhuke et of, Appeal Necision, Case No. 1CTH-9%-32-4_ tM October 2004, paras. 6,
7.

¥ The Prosecutor v. Bagosora ef af., Case Mo, ICTR-08-41, Decision on Mtabakuze Motion to Deposit Ceralin
Uinited Nations Documents, 19 March 2007, paras. 2,3,

" Prosecutor v. Nyiramasuhuks, Case No. ICTR-98-42-AR73.2, Decision on Pauline Nyiramasubuko's Appeal
on Lhe Admissibility of Evidence (ACY, 4 October 2004, paras. 7,8.

'\ Bogosora ef oi . Deciston on the Request o Admit United Nations Decuments into Evidence Under Rule 89
(C) {1y, 25 May 2000, para, 4; The Prosecavar v. Bagosora er afl, Case Wo, ICTRPEA], Devision on
Miabakuze Motion Lo Deposit Ceratin United Mations Documents, 19 March 2007, paras. 2.3,

12 Nyiramasuheke, Decizion on Pauline Nviramasubuko's Appezl on the Admissibility of Gvidence, para_ 7.

Y prosecuror v Karemerd ef of , Case Wo. ICTR-%3-44.T, Decision an the Prosecutor’s Motion for Admission
of Certain Exhibits inte Evidense, 25 January 2008, para. 5.

Y rie Prosecaior v. Delatic ef al, Case WNo, ICTY-LT-96-21-T, 1998, paras, 17,18; Fhe Prosecuror v Delalic e
af, Case Noo ICTY-IT-96-21-Abis, Appeal Judgement, 2 February 2001 paras. 280-296; The Prascoulor v
Mviramosuhnko gf af., Case Wo, ICTR-98-42-T, Decision on Kanyahashi’s Motion to Reopen his Case and o
Recall Froscoution Wilness QA X July 2008, para, 23,

% The Prosecuior v. Delalic et af, Case Mo, 1CTY-1T-96-21-Afis, Appeal Judaement, 2 February 2001 par,
283; The Proseculor v. Xagremera ef al., Case Mo, ICTR-98-44-T, Decision on the Prosecution Mobion to
Henpen Its Case and on the Defence Muotion te File Another Rule 28bis Motion, 19 Apri] 2008, para. 11,

"% Bpeosecuror v Xaremera ef af,, Case No. KO TR-9%-44.T, Decision on the Prosecutor’s Motion for Admission
of Certain Cxhibits inle Evidence, 25 lanuary 2008, para. 8.

" the Prosecuter v. Delalic et of, Case Mo, ICTY-[T-96-2 1-Abis, Appeal Judgement, 2 February 2001, para.
200; Prosecutar v Mckomibiga, Case Mo, JCTR-2001-61-T, Decision on Defence Motion in Order o Admit
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considered in deciding if the probative value of the new evidence outweighs the prejudice
caused by delaying the fair and expeditious conduct of proceedings include the stage of the
trial at which the evidence is sought to be adduced, the potential delay in the trial and the
effect of bringing new evidence against one accused in a multi-defendant case.'®

Is Ntahobali's Case Closed with Respect to the 36 Documents?

28. The Chamber recalls that on 26 Junc 20086, it declared Nrahobali's case closed, subject
to the testimony of Witness NMBNP; the introduction of excerpts of Ntahobali’s inlerviews
given in July 1997; the introduction of parts of Kanyabashi’'s custodial statements; and
judgements of the Supreme Courl of Rwanda regarding Witness ’]’Q."} On 12 September
2006, the extracts of Ntahobali's interviews given in July 1997 were introduced into
evidence.” On 15 September 2006, the Chamber denied the admission of Kanyabashi’s
custodial statements.?’ On 28 April 2008. Witness NMBNP completed her testimony™ and,
the same day, the Chamber declared Ntahobali's case closed subject to the introduction of the
Judgements of the Supreme Courl of Rwanda regarding Witness TG The Defence did not
request the introduction of any of the 36 documents at that time. For these reasons,
MNizhobali*s case is closed szave for the judgements of the Supreme Court of Rwanda
regarding Witness TQ.

29, The Chamber will now assess whether Ntahobali’s case may be reopened for the
admission of the 36 documents.

Coutd Niahobali's Defence Have Identified and Presented the Documents during the
Presenmtation of its Case, Exercising Reasonable Difipence?

30. The Chamber recalls that a case may be reopened under exceptionzl circtimstances if
the moving party has shown that with reasenabie diligence the new evidence could rot have
been identified and presented during its case-in-chief. The Chamber notes that the Detence
does not contest its possession of the said documents before the close of Nlahobali’s case. On
the one hand, it states that it could not have presented the documents during Nrahobali's
testimony and that it could onty have done so through Msabimana ot Eanyabashi. The
Defence further comtends that it would have besn useless to introduce the documents during
Nsabimana®s testimony in view of the fact that Nsabimana rcfuscd to recognise several
documents and that Kanvabashi’s decision not to testify was an exceptional ¢itcumstance
justifying the reopening of Ntahobali’s case. On the other hand, the Defence alleges that the
same documents may be admided directly into evidence without a withess and that the

inte Evidence the Centified Copy Conform to the Originat of the Extrajudicial Declaration of Prosecutian
Witnesses, 14 Awvgust 2007

T T fragesator v Defafic e af, Case Mo, ICTY-IT-098-21-Abis, Appeal Judgement, 2 February 2001, pars,
290 The Prosecwtor v, Zigiramnviriaso, Case Mo, ICTR-2001-73-T, Decision on the Prosecution Jeint Motion for
re-opening its Casc and [or reconsideration of the 31 January 2006 Decision on the Hcaring of Witness
Ragarapaza via Yideo-link, 16 November 2006, para. 16, The Prosecwior v, Nyiremasuhuto el af,, Case Mo,
1CTR-98-42-T, Decision on Kunyabashi's Motion &y Renpen his Case and 1o Recall Prosecution Wilness A, 2
Tuly 2003, para. 23.

" G T, 26 June 2008, pp. 56, 37, and Requéte de Aridne Shalom Nighebali afin de dépaser fa déclaration de
Joseph Kenyabashi en vertu de !'ariicle 87 O, filed on 26 June 2006

“T_ 12 September 2006, p. 6; Exhibits D. 464

Y The Prasecuior v. Nyiramasubuko el af., Case No. ICTR-98-42-T, Decision on Ntahobali’s Motion to admit
Kanyabashi's Custiadial Statements, 15 Septamber 2006

#7258 April Z00%.
C N

= T.2% April 2008 p. 81,
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cluctzlpc:nts are relevant and have sulMicient probative value 10 be admiited under Ruic 49
(C}.

31. Furmhermore, the Defence claims that the documents were significant in the
presentation of Ntahobali’s defence.”” The Chamber accordingly considers that the Defence
could have requested their admission into evidence directly or through a witness at thal time.
The fact that the Defence aseribed higher relevance to the documents aBler the close of
Mighobali's case does not qualify them as “new"™ evidence. Therefore, the Chamber is of the
view that the Defence could have sought to introduce the documents during the presentation
of Ntahobaii’s defence case if it had exercised reasonable diligence.

32. The Chamber notes that the Defence did not seek to produce documents 1-28 during
Prosecution Witness Des Forpes's cross-examination and documents 10, 12 and 15 during
the cross-examination of Nsabimana. In the Chamber's view, the Defence’s submission that
Nsabimana would not have recognised these documenls is mere speculation. Finally,
considering that under Rule 85 {C) each accused has the right to decide whether or not to
testify in his own defence, the Defence for Niahobali should not have relied on Kanyabashi's
testimany as a basis for the introduction of these documents into evidence.

33, For these rezasons, the Chamber considers that the [Defence has failed to show
reasonable diligense in presenting the docutments in a timely manner and that there are no
exceptional circumslances justifying the reopening of Ntahaobali's case for the admission of
the said documents.

Assessrment of the Documents

34. In addition, the Trial Chamber has asscssed whether the relevance and probative value
of the documents sought to be admitted would outweigh the potential prejudice caused by
their admission.

35. The Chamber notes that documents 4, 5, 21, 23, 24 and 26 are copies of handwritten
notes and bear only illegible stamps or tone at all. The copes of handwritten notes in
documents 11 and 27 are illegible and their authors are not identifiable. Documents {8 and
28 are copies of handwritten notes wilhout dates, signaturss, scals or stamps. Documents 7
gnd 25 do not bear any stamps. Under these circumstances, the Chamber considers that thesc
documents do not possess sufficient indicia of rcliability to be admitted imo evidence.
Documents 1-3, 6-10, 12-17, 19-20 and 22 appear to be copies bearing signaturcs and
stamps. Nevertheless, the Chamber considers that in the absence of a witness to identity and
introduce these documents, they do not possess sulficient indicia of reliability to be admitted
into cvidence,

i6. The Chamber notes the Defence’s submission that documents 29-35 were oblained by a
former member of the Nuahobali Defence wwam, Ms. Dimitci. In her affidavit (Anachment B-
2}, Mz, Dimitri declares that she obiained copies of these documents from the archives of
Ngoma gormumune. Furthermore, there is no information as to when Ms. Dimitri obtained
these copies or 10 who provided them to her. Therefore, the Chamber considers that in the
absence of a witness to identify and introduce these documents, they do not possess sufficient
indicia of reliability to be admitted into evidence.

* See Motion para 15,
¥ Mation, para. §; Reply and Counter-Claim para, 14,
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37, In addition, the Chamber considers that the relevance of doc.ments 1-35 appears 1o be
limit: d and that none of them appear to be exculpatory to Mtahobaii’s case. Furthermore, the
ifitro uction of the documeants may prejudice Kanyabashi and Nsal:imana, especially in view
of the advanced stage of the proceedings.

i8. The Chamber notes that document 36 appears to be an attesiation of Arséne Shalom
Ntah bali’s good conduct dated 16 April 1993 and apparently signed by Bowremestre
Kany tbashi, The circumstances and context under which this doc . ment was dratted remain
uncle . In these circumstances, the document does not possess sufl’ cient indicia of reliability
to be admitted into evidence without having been recognised and introduced by a witness.
turth :rmore, the relevance of this document to Ntahobali's case appears 1o be limiwed. The
fact : 1at the Defence for Nwhobali did not seek to intreduce that document during the
prese itation of its defence case may be a Funher demonstration that the document’s
relev: nee is limited.

39, Jor these reasons, the Chamber is of the view that the probative value of documents
1-36 vould not outweigh the prejudice cavsed by delaying the fai- and expeditious conduct

of thi proceedings and the prejudice that may be caunsed to other accused. Therefore, the
Charr ber denies the admission into evidence of documents |-36.

FOR THE ABOVE REASONS, THE TRIBUNAL

DEN ES the Motion in its entirety

Arnusk y, 30 September 2008

Skl

“¥illiam H. Sekuis Arlette Ramaroson Lolomy Balungi Bossa
Presiding Judge Judge Judge

[Seal of the Tribunal]
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