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The Prosectiior v, Joseph Kanyabashi, Case Mo, JCTH-96-15-T

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal™)},

SITTING a5 Tnal Chamber II composed of Judges William H, Sekule, Presiding, Arlette
Ramaroson and Solomy Balungi Bossa (the “Chamber™);

BEING SEIZED of the “Requéte confidentielle de Joseph Kanyabashi visant a obtenir du
greffe la communication aux parties des mrofes sténographiques du témoin (J4,” filea
confidentially on 22 September 2008 (the “Motion™),

CONSIDERING the "Registrar’s Submission pursuant to Rule 33 (B) of the Ruies of
Procedure and Evidence,” filed on 24 Seplember 2008 (the “Registrar’s Submission™);

CONSIDERING the Statute of the Tribunal (the “Statute™ and the Rules of Procedure and
Evidence (the “Rules™);

NOW DECIDES the Motion pursuant to Rute 73 on the basis of the written submissions.
INTRODUCTION

1. On 24 April 2008, the Chamber ordered the disclosure of Prosecution Witness QA's
closed session testimony and exhibit P-93 to Canadian authorities.! Prosecution Witness QA
was expected to testify as Witness DDM-4] in the trial of Désiré Munyaneza before a
Canadian Court, but he did not. Instead, Witness QA was heard by a rogatory commission in
Dar es Salaam on 12 May 2008 and transcripts were taken of his statement,

2 On 4 September 2008, the Defence for Kanyabashi filed a motion before the
Canadian coun for the ICTR to have access to the said transcripts. On 10 September 2008,
the Canadian Judicial authorities granted the Defence request,” ordered that the transeripts be
sent to the Registrar of the ICTR while reminding the Pamies about the confidential nature of
the document considering that the witness is protected. The said transenpts were handed over
to the Registry and have been available to it since 17 September 2008

SUBMISSIONS OF THE FPARTIES
Kanyabashi's Motion
3. The Defence requests the Chamber 1o order the Registry to disclose the transcripts of

Witness QA's statement to the Canadian authornties to all the Parties in the instant case,
taking into account the Witness’ proteciive measures.

Registry’s Submission

4. The Registry observes that on 15 September 2008, it received fom the Canadian
Judicial Authorities a certified copy of a Judgement entitled “'Sa Mafesté {7 Reirme ¢, Désire
Munyaneza et Joseph Kamyabashi,'' dated 10 September 2008 with a sealed envelope
containing the transcripts of the testimony of Witness DDM-41 (Prosecution Witness QA)

! Prosecuror v, Mviramasuiuka et af, " Decision on the Prosecutor’s metion 10 unseal and disclose o Camadian
authoritics the ranscripts of Wimess QA and exhibit P-93." 24 April 2008,
1Ser “Sa Majesté fa Rejne . Désiré Munyorieza ef Joseph Kanyabashi, ' 10 September 2008,

2



Y

The Frosecutor v, Joseph Kampobaski,, Case Yo /{CTR-28.15.T

before the Canadian Anthorities. A copy of the judgement is said to have been received by
Ms. Alexandra Marcil, Co-Counsel for Kanyabashi.

5. Inits judgement, the Canadian court requests its Registrar to advise the Tribunal of the
confidential nature of the testimony of Witness DDM-41, and the Registry has kept the
envelope containing the teanscripts of Witness DDM-41 sealed.

6. On receipt of the documents on 17 September 2008, the Counl Management Secticn
immediately contacted the Defence for Kanyabashi to advise them that the Registry was in
receipt of the judgement and the sealed envelope.

DELIBERATIONS

7. The Chamber notes that there is an order from the Canadian court regarding the
transmission of the transcripts of Witness DDM-41{Prosecution Witness (QA) to the ICTR
pursuant to a metion filed by Kanyabashi before the Canadian court.

& The Chamber observes that the Defence for Kanyabashi did not give any reasons for its
request for the decuments, nor for the request for their disclosure to the other Parties in the
current Motion. Nonetheless, since it is not contested thal, at the request of the Defence for
Kanyabashi, the Canadian court anthorised the transeripts of Witness DDM-41 (Prosecution
Witness QA) to be transmitted to the ICTR. provided the proteciive measures for the witness
are adhered to by the recipients, and that the transcripts ere indeed in the Registry's
possession, the Chamber orders the Repistry to disclose the transcripts of Prosecution
Witness QA to the Defence for Kanyabashi only. If the Kanyabashi Defence so wishes, it
may disclose the rransenpts to the other Panies takang into account the protective measures in
place for Witness QA

g The Chamber reiterates its Decision so far that Prosecution Withess QA is to be

recalled only for cross-examination and re-examination by the Parties exclusively on specific
contradictions found in his Gacaca record.”

FOR THE ABOVE REASONS, THE TRIBUNAL
PARTIALLY GRANTS the Motion;

ORDERS the Registry to disclose the sealed transcripts of Prosecution Witness QA in its
possession to the Defence for Kanyabashi only,

ORDERS that the proteclive measures for Prosecution Witness QA shall be abserved by any
party who Teceives the transcripts;

DENIES the Motion in all other respects.

* Prosecutor v. Nviramasuhuko ef al., *Decision on Kanyabashi's metion to re-open his case and to re-call
Prosecution Witness QA 2 Tuly 2008,
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Arusha, 30 September 2008
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W Hiam H. Sekule Arlette Ramaroson Solomy Balungi Bossa
F -esiding Judge Judge B} Tudge
[Seal of the Tribunal]






