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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 0y

SITTING as Trial Chamber 1, composed of Judge Erk Mose, presiding, Judge Sergei
Alekseevich Egorov, and Judge Floretce Rita Armey;

BEING SEIZED OF two Defznce Motions 1o admit written statements by Bishop Lambert
van Heijgen and Witness LFR63, filed on 30 June and 9 July 2008, respectively;

CONSIDERING the Prosecution Response to the fist Motion, filed on 4 July 2008;
HEREBY DECIDES the Motion.
INTRODUCTION

L. The Defence closed it= case on {1 July 2008, subject io certain pending maners. [ts
first Motion requests the admission of a writien statement by Bishop Lambert van Heijgen,
conceming Hormisdas Nsengimana’s stay in Cameroon from 1995 The Prosecution submits
that the slatement is inadmissible because it concerns the acts and conduct of the Accused,
and that there is insufficient proof that its author is deceased.” In its second Motion, the
Defence seeks to tender as an exhibit (he written statement of Witness LFR68, which
primarily relates to whether Nsengimana was thvolved in the killing of Dr. Galican? The
Prosecution has not filed any response.

DELIBERATIONS
fi} The Low

2 According to Rule 92 bis (A) of the Rules of Procedurs and Evidence, a Chamber may
admit, in whele or in pard, the evidence of a witness in the form of a writlen statement in licu
of oral lestimony provided that it concemns “proof of a matter other than the acts and conduct
of the accused as charged in the indictment”. Slatemenls sought w be admitted under that
provision must comply with the requirements of relevance and probative value required by
Rule 89 (C). Furthermore, the Chamber must exercise its discretion, in accordance with the
¢riteria set out in Rule 92 &és (A)i) and (ii), to determine whether the statement should be
admitted. Rule 92 &is (B) sets forth technical formalities that must be complied with for a
siatement t be admissible, whereas Rule 92 bis (C) contains less stringent requirements
when a person is deceased.

(i} Statement of Bishop van Heljgen

3. ‘The statement of Bishop van Heijgen, who worked in Camercon for many vears, is
not accompanied by a writlen declaration about its truthfulness in accordance with Rule 92

! - Requéte de la Defence aux fins de faire admelire yne déclaration dcrite” ctg, (Defence first Motion), 30 June
2008, paras. 6-12, with Annexes.

? Prosecution Response, paras. 7-13,

Y “Requéte de la Ddfence aus fins de faire admettre une déclaration écrite ” ete. {Defenee second Mation), 9
July 2008, paras. 5-10.

* Bagorora, Decision on Msengiywnva Motion to Admit Documents as Exhihits (TC), 26 February 2007, paras.
3-9: Decision ¢n Defence Motien for Admission of Saement of Witness LG- LU-03 under Rule 92 bis {TC), 11
Deecomber 2008, para. 3. Both decisions contain further references,
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bis (B). However, Rule 92 bis (C) permit the admission of a stazment given by a person who
is deceased. Although the Defence has not produced a death certificate, the Chamber finds
thal the attestation by a vicar at the bishopric in Cameroon, wilth atrached gravestone
photographs, is sutficient 0 show, on the balance of probabilities, that the bishop is
deceased.’ Furnhermore, 1n view of the circumsiances in which the slatement was made and
recorded, the Chamber considers that there are satisfactory indicia of its reliability. The
slatement was witnessed by a member of the Defence legal tcam and to semc extent is
corroborated by annexes”

4. According to the statement, Nsengimana was helpful, open-minded, did not show
prejudice, and was not involved in politics during his slay in Cameroon from 1995 onwards.
Such evidence is distant to the 1594 events in Nyanza and does not go to his acts and
conduct, Rule 92 Ais {A)(i)(e} lists circumstances relating to Lhe character of an accused as
one of the factors which favours admission.” The Chamber admits the stalement for the
purpose of describing Wsengimana’s stay in Cameroon.

(i Statement of Witness LERES

5. The statement of Wimess LFRAE prmarnily relates to the kiliing of Dr. Galican and his
children in early May 1994. This event is expliciily mentioned in para. 35 of the Indictment
and forms the basis of the charges of genocide, murder as a crime against humanity, and
extermination. According to the witmess, Nsengimana was not in any way involved in the
Killing. The Chamber finds it clear that the statement goes to the acts and conduct of the
Accused and is not admissible under Rule 92 4i5.f The second Motion is therefore denied.

FOR THE ABOYE REASONS, THE CHAMBER

GRANTS Lhe Mbotion relating to the siatement of Bishop Lambent van Heijgen for the
purpose of describing Hormisdas Nsengimana's stay in Cameroon.

DENIES the Maotion relating to the statement of Witness LFR68.
Arusha, 15 September 2008

bit, it '
Erik Mase ¥ Orov Flurencem

Fresiding Judge Judge

* Defence first Motion, Annex 1T (Statement ol Rgthir Ba enfinie Erns with attachad photographs).
* Defonce first Motion, Annex I (photocopy ﬁfﬂisﬂ'ﬁ'ﬁﬂvan Heijgen's passport with his signaure] and Annex I
{Aagreemrent of 28 August 1997 between Bishop Fhilippe Rukamba, Archbishop Lombert van Eieijgen and
Father Hormisdas Wsengimana),

? See, Far wstance, Sagosora ef al, Decision on Defence Motion for Admission of Statement of Witness LG-
1L-05 under Role 92 55 {TC}, [1 Decamber 2006, para. B; Serugendn, Decision on Defence Movion for the
Admission of Written Witress Statements Under Rule 82 bis (TC), | Jute 2066, parzs. 1-6.

! witness LFRGR's statemncnl { Defence second Motion Annex {3 containg a sentence ta Lhe cffoet that she never
saw Nzongimana organisicg the cutting of bushes swrounding the vollege, This alse relates to his aces and
conduct, as it 15 the Prosecution case that he did so in order 1o prevent Totsis from hiding thers.






