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TIIE INTERNATIONAL CRJMIN~L TRJBUNAL FOR RWANDA 

SmING as Trial Chamber I, composed of Judge Erik M0se, presiding, Judge Sergei 
Alekseevich Egorov, and Judge Flore/tee Rita Arrey: 

BEING SEIZED OF two Defence Motions to admit written statements by Bishop Lambert 
van Heijgen and Witness LFR68, filed on 30 June and 9 July 2008, respectively; 

CONSIDERING the ProsecLrtion Response to the fir,;t Motion, filed on 4 July 2008; 

HEREBY DECIDES the Motion, 

INTRODUCTION 

L The Defence closed its case on l I July 2008, subject, to certain pending maners, Its 
first Motion requests the admission of a written statement by Bishop Lambert van Heijgen, 
concerning Honnisdas Nsengimana's stay in Cameroon from 1995.1 The ProsecLrtion submits 
that the statement is inadmissible because it concerns the acts and conduct of the Accused, 
and that there is insufficient proof that its author is deceased.2 In its second Motion, the 
Defence seeks to tender as an exhibit the written statement of Witness LFR68, which 
primarily relates to whether Nsengimana was ittvolved in the killittg of Dr. Galican.1 The 
Prosecution has not filed any response. 

DELIBERATIONS 

(i) The Law 

2. According to Rule 92 bis (A) of the Rules of Procedure and Evidence, a Chamber may 
admit, in whole or in part, the evidence of a witness in the fonn of a written statement in lieu 
of oral testimony provided that it concerns "proof of a matter other than the acts and conduct 
of the accused as charged in the indictment". Statements sought to be admined under that 
provision must comply with the requirements of relevance and probative value required by 
Rule 89 (C). Furthermore, the Chamber must exercise its discretion, in accordance with the 
criteria set out in Rule 92 bis (A)(i) and (ii), to delennine whether the statement should be 
admitted. Rule 92 bis (B) sets forth technical formalities that must be complied with for a 
statement to be admissible, whereas Rule 92 bis (CJ contains Jess stringent requirements 
when a person is deceased.• 

(i,) S1atement of Bishop van Heijgen 

3. The statement of Bishop van Hcijgen, who worked in Cameroon for many years, is 
not accompanied by a written declaration about its truthfulness in accordance with Rule 92 

' "f/equile d, /Q D,ifence awcfiru- de fai,e admel/,e uot d.!claralwn ,!crile" etc. (Defonce first Mohoo), lO Ju™' 
2008, par113. 6-12, with Anne~e.s. 
' Pr<>Secution Response, paras. 7- !J. 
' "f/eqai!re J,, fo D,/fence aw fin, de Jam, admmr, """ dfrfo•alion €crfle '" etc. (Defence second .\lotion), 9 
July 2008, paras 5-10 
• B;,gosora, Dcci,ion on :-i,eogiyumva Motioo to Adm,t Documents as Exhihits (TC), 26 February 2007, P"'"-'· 
J-5; Decision on Defence Motion for Admi,sion of StaU:mCnt of Witness LG- IIU-03 under Rule 92 bi, (TC), I l 
D<ccmber 2006, para J 801h decision, contain funher references, 
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bis (B). However, Rule 92 bis (C) pem1it the admission of a statement given by a person who 
is deceased. Although the Defence has not produced a death certificate, the Chamber finds 
that the attestation by a vicar at the bishopric in Cameroon, with attached gravestone 
photographs, is sufficient to show, on the balance of probabilities, that the bishop is 
deceased.s Furthennore, in view of the circumstances in which the statement was made and 
recorded, the Chamber considers that there are satisfactory indicia of its reliability. The 
statement was witnessed by a member of the Defence legal team and to some extent is 
corroborated by annexes.' 

4. According to the statemen~ Nsengimana was helpful, open-minded, did not show 
prejudice, and was not involved in politics during his stay in Cameroon from 1995 onwards. 
Such evidence is distant to the 1994 events in Ntanza and does not go to his acts and 
conduct. Rule 92 bis (A)(i)(e) lists cir(;umsrances relating to the character of an accused as 
one of the factors which favours admission.' The Chamber admits the statement for the 
purpose of describing Nsengimana's stay in Cameroon. 

(ii,) Statement of Witness LFR68 

5. The statement of Witnes.s LFR68 primarily relates to the killing of Dr. Galican and his 
children in early May 1994. This event is explicitly mentioned in para. 35 of the Indictment 
and forms the basis of the charges of genocide, murder as a crime against humanity, and 
extermination. According to the witness, Nsengimana was not in any way involved in the 
killing. The Chamber finds it clear that !he statement goes to the acts and conduct of the 
Accused and is not admissible under Rule 92 bis.8 The second Motion is therefore denied. 

FOR THE ABOVE REASONS, THE CHAMBER 

GRAA'TS the Motion relating to the statement of Bishop Lambert van HeUgen for the 
purpose of describing Hormisdas Nsengimana's stay in Cameroon. 

DENIES the Motion relating to the statement of Witness LFR68. 

Arusha, 15 September 2008 

Erik M0se 
Presiding Judge 

Scrg ¾I orov 

,i\ _;," 
C ~ ri. 

Florence(i;JJ. 
Judge 

'••' . ,-" .-,.,, 
'Defence firs! Motion, Annex IJ (Statement or!'i!di~ Gros will, anoched photographs). 
'Defence first Motion, Annox l (photocopy oflli;iro{,an Heijgen'.s p"5sport with his signo,ure) and Annex HJ 
(Agrecmeot of 2a August 1997 between Bishop Philippe Rokamba. Archbishop Lambert van IJcijgen and 
Father Hormisdas '\,eng,m.,,a), 
'Su, for instance, Bago,O!"a <I aJ, Dec<Ston on Defence \.lotion for Admission of S<Olemcot of Wimess LG· 
lfl".OJ under Role 92 b,s (TC), 11 Dee<mber 2006, para, g, Serugeado, Decision on Defence ~10\LOn for <he 
Admtssion of Wrinen Witaess S<atemcnts Under Rule 92 bis (TC), I Jone 2006, paras \ .6. 
' Witnes., LFR6S's statement (Defonce second \.\otion Annex I) contain, a ><ntence <a the dfec< ,h., she never 
saw :,.;,cngiman, organising the cutllng of busltos su,--rounding ,t>e college, Th,s also relate, to hi, ace, anrl 
conduct, as;, is Ute Prosecution case that he did so LTI order to prevent Tutsi, from hiding there. 
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